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INTRODUCTION

In 2007, the New York State Legislature recognized that recidivistic sex offenders pose a
danger to society. It found that some sex offenders have mental abnormalities that predispose
them to engage in repeated sex offenses and that a system must be designed for treatment of the
offender and protection of the public. Some goals of civil commitment and supervision are to
protect society, supervise offenders, manage their behavior to ensure they have access to proper
treatment, and to reduce recidivism.’

The legislature found that the most dangerous sex offenders need to be confined by civil
process, to provide long-term specialized treatment and to protect the public from their recidivis-
tic conduct.? It also found that for other sex offenders, effective and appropriate treatment can be
provided via a regimen of strict and intensive outpatient supervision.?

In response to the enactment of the Sex Offender Management and Treatment Act
(SOMTA), the NYS Office of the Attorney General (OAG) created the Sex Offender Manage-
ment Bureau (SOMB). This Bureau represents the State of New York in all Article 10 litigation
and develops statewide protocols in conjunction with The NYS Office of Mental Health (OMH),
The NYS Department of Corrections and Community Supervision (DOCCS), The NYS Office of
People with Developmental Disabilities (OPWDD) and The NYS Division of Criminal Justice
Services (DCJS) to further the goals of Article 10 and ensure public safety.

This report provides an overview of the application of SOMTA. The first part explains
the analysis of how convicted sex offenders are selected for civil management and how the sub-

sequent legal process works. The second part of the report gives current data and statistics of the

! See Mental Hygiene Law (MHL) § 10.01; and see also the Sex Offender Management and Treatment Act
(SOMTA), ch. 7, 2007 N.Y. Laws 108, effective April 13, 2007.

2 See MHL §10.01 (b).

3 See MHL §10.01 (c).
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civil management system after seven years. The statistics generated in this report are current as

of March 31, 2014.

TU¥, CTVIL, MANAGEMENT PROCESS

OVERVIEW
There are three key elements necessary to understand civil management in New York.
First, civil management does not apply to every convicted sex offender. The legislation
applies only to offenders who:

(a) have been convicted of a sex offense or designated felony; and
(b) are nearing anticipated release from parole or confinement by
the agency responsible for the offender's care, custody, control or
supervision at the time of review; and

(c) have been determined to suffer from a mental abnormality.*

Second, on a nationwide scale, compared to otfler states, New York’s civil commitment
system is unique as it offers two options for treatment and supervision of sex offenders requiring
civil management. After a legal finding that an offender suffers from a "mental abnormality,"
only two dispositions are available. The modality of treatment an offender receives depends up-
on whether he or she has such a strong predisposition to commit sex offenses, and such an inabil-
ity to control their behavior, that he or she is likely to be a danger to others and commit sex
offenses if not confined to a secure treatment facility.5 ® The final disposition is made by the
court after a hearing on dangerousness requiring confinement. If the court does not find danger-
ousness requiring confinement, it is required to find the offender appropriate for strict and inten-

sive supervision and treatment (SIST) in the community.’

* MHL §§10.05, 10.03(a),(q),(g) and (i).

% Also known as a dangerous sex offender requiring confinement and referred to hereafter as DSORC.
® MHL §10.07(f).

71d.
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Third, civil management is part of a comprehensive system designed to protect the pub-

lic, reduce recidivism, and ensure offenders have access to proper treatment. The legislature ex-
pressly identifies the need to protect the public from a sex offender's recidivistic conduct. Prior
to the enactment of SOMTA, a detained sex offender who met the criteria for what is now de-
fined as a mental abnormality would often be released from prison into the community under
standard parole conditions or with no supervision at all. In either case, the offender would not
receive treatment specific to his sex offending conduct. Under SOMTA, an offender may still be
released into the community under the supervision of parole, but will be subject to enhanced
conditions of supervision and treatment that address the sexual offending behavior. Whether an
offender is subject to treatment in a secure facility or in the community, the treatment and super-

vision will continue until such time as a court determines the offender is no longer a "sex offend-

er requiring civil management."
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THE MHL ARTICLE 10 CIVIL MANAGEMENT PROCESS

Referral to OMH by Releasing Agency

OMH Review

Multidisciplinary Staff
Case Review Team
Psychiatric Examination

Does OMH review result in a finding of mental abnormali-

ty?
Yes ﬂ

Attorney General Review

L Nnes OAG file a petition?

Yes ﬂ

Probable Cause Hearing

Is probable cause established?

Yes ﬂ

Trial (by jury unless waived by respondent)

Is mental abnormality established?

Yes ﬂ

Disposition Phase

Is the offender shown to be a dangerous sex offender re-
quiring confinement?

Yes ﬂ

Offender confined in secure treatment facility

No

|:> No referral to OAG
No

E> No further action taken

No

Petition dismissed

Petition dismissed

No

Offender released to SIST

g

SIST Conditions established by OMH, Pa-
role and the court.




New York State Office of the Attorney General
Sex Offender Management Bureau
April 13, 2014 Report

THE EVALUATION PROCESS

When an individual who may be a "detained sex offender" is nearing anticipated release
from custody of an agency with jurisdiction,8 the agency gives notice of the offender’s anticipat-
ed release to both the NYS Office of Mental Health and the NYS Office of the Attorney Gen-
eral” The two most common referrals are made when a convicted sex offender nears a release
date from prison or parole supervision.

Once OMH receives notice of an offender's anticipated release date, the case is screened
by the OMH multidisciplinary team (MDT).'” After review of preliminary records and assess-
ments, the MDT either refers the matter to a case review team (CRT) for further evaluation or
determines that the individual does not meet the criteria for further evaluation and the case is
closed. If a case is referred to the CRT, notice of that referral is given to the OAG and the of-
fender. The CRT reviews records and arranges for a psychiatric examination of the offender."'
If the CRT and psychiatric examiner determine the offender is appropriate for civil management,
the case is referred to the NYS Attorney General's Office to commence legal proceedings. If the
CRT and examiner find the offender does not require civil management the case is not referred
and is closed.

When a "detained sex offender” nears anticipated release, the statute requires the agency
with jurisdiction to give OMH and the OAG 120 days notice of the upcoming release. Within 45

days of its receipt of such notice, OMH is required to provide the offender and the OAG with

® The agency with jurisdiction can include the Department of Corrections and Community Supervision (DOCCS),
the Office of Mental Health (OMH), and the Office for People with Developmental Disabilities (OPWDD). See
MHL §10.03(a).

° MHL §10.05(b).

' MHL §10.05(d)

""MHL §10.05(e).
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sex offense conviction(s)."> If an offender does not request venue to be transferred back to the
county of the underlying sex offense, the OAG may bring a motion for such transfer.'®
Shortly after the petition is filed, a hearing is held to determine whether there is probable
cause to believe respondent'” is a sex offender requiring civil m.anagement.18 If the court finds
probable cause exists, the offender is transferred to an OMH secure treatment facility pending
trial. The appellate courts have determined that a finding of probable cause is sufficient to hold a
irespondent in custody pending final disposition of the matter. In lieu of transfer to a secure
treatment facility, an offender may request to remain in prison under the custody of the Depart-
ment of Corrections and Community Supervision pending trial."”” If the court determines that
probable cause has not been established, it will dismiss the petition and the offender will be re-
leased in accordance with other provisions of law. *°
Once it is established there is probable cause to believe respondent is a sex offender re-
quiring civil management, the case proceeds to trial to determine whether respondent is a "de-
tained sex offender" who suffers from a "mental abnormality."*' The respondent is entitled to a
twelve person jury trial, but may waive the jury and proceed with a trial before the judge.”
A civil management trial is a bifurcated proceeding. The first part of the trial is to deter-

mi1  whether the respondentis a "¢ 1iined s offender" who suffers a abi Ali-

ty" as those terms are defined by statute.”> The State of New York has the burden to prove by

> MHL §10.06(b).

' Id., MHL §10.07(a).

' Once a petition is filed, the sex offender is referred to as the "respondent" in the legal proceedings.
8 MHL §10.06(g).

1 MHL §10.06(k).

*d.

2l MHL §10.07(a).

2 MHL §10.07(b).

B MHL §10.07(a), (d), MHL 10.03(g), (i).
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"24 who suffers

clear and convincing evidence that the respondent is a "detained sex offender
from a "mental abnormality."”
A “mental abnormality” is statutorily defined as
a congenital or acquired condition, disease or disorder that affects
the emotional, cognitive, or volitional capacity of a person in a
manner that predisposes him or her to the commission of conduct
constituting a sex offense and that results in that person having se-
rious difficulty in controlling such conduct.*®
The jury, or judge if the jury is waived, must find by unanimous verdict that the State of
New York met its burden. If a jury does not reach a unanimous verdict, the sex offender will
remain in custody and a second trial will be held. If the jury in the second trial is unable to render
a unanimous verdict, the petition is dismissed.?® On the other hand, if the jury unanimously, or
the court if a jury is waived, determine the State of New York did not meet its burden, the peti-
tion is dismissed and the respondent is released in accordance with other provisions of law.?’
When the jury, or court if a jury is waived, determines that the State of New York met its
burden of proof and found that the respondent is a detained sex offender who suffers from a
mental abnormality, the court must then determine what the disposition will be. The second part
of the trial is known as the dispositional phase and the court alone must consider whether the sex
offender is a "dangerous sex offender requiring confinement" (DSORC) in a secure treatment fa-
cility or a sex offender requiring strict and intensive supervision and treatment (SIST) in the
community.?®

A "dangerous sex offender requiring confinement” is defined as a

detained sex offender suffering from a mental abnormality involv-

* MHL §10.03(g)

» MHL §10.03(i).
®Id.

" MHL §10.07(e).

2 MHL §10.07(d), (f).
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ing such a strong predisposition to commit sex offenses, and such
an inability to control behavior, that the person is likely to be a
danger to others and to commit sex offenses if not confined to a
secure treatment facility.”’

If the court finds the respondent is a "dangerous sex offender requiring confinement," the
offender is committed to a secure treatment facility for care, treatment, and control until such
time as he or she no longer requires confinement.*

If the court finds the sex offender is not a "dangerous sex offender requiring confine-
ment," then it must find that respondent is a sex offender requiring strict and intensive supervi-
sion and treatment (SIST) in the community.?’ A sex offender placed into the community under
aregimen of SIST is supervised by parole officers from DOCCS and abides by conditions set by

the court.

MENTAL HEALTH TREATMENT AFTER
MENTAL ABNORMALITY IS ESTABLISHED

A. Dangerous Sex Offender Requiring Confinement (DSORC)

As reflected in the legislative findings of MHL Article 10, some sex offenders have men-
tal abnormalities that predispose them to engage in repeated sex offenses and it is those offenders
who may require long term specialized treatment to address their risk to reoffend. These are the
offenc s that a court to be "dangerous : : offenders requiring  ifinement" d in
need of treatment in a secure treatment facility to protect the public from their recidivistic con-
duct.®> Generally a respondent found to be a dangerous sex offender requiring confinement is
transferred to either Central New York Psychiatric Center (CNYPC) in Marcy, New York, or St.

Lawrence Psychiatric Center in Ogdensburg, New York.

* MHL §10.03(e).
**MHL §10.07(f).
*1d.

2 MHL §10.01(b).

10
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The fact that a respondent is found to be a dangerous sex offender requiring confinement
is not a life sentence and does not mean the offender will serve the rest of his or her life in a se-
cure treatment facility. An offender may at any time petition the court for discharge and/or re-
lease to the community under a regimen of SIST. The court may deny the petition finding it is
frivolous or does not provide sufficient basis for re-examination at that time, or the court may
order an evidentiary hearing be held.”

Furthermore, each sex offender is examined once a year for evaluation of their mental
condition to determine whether they are currently a dangerous sex offender requiring
confinement.>* Each respondent is entitled to an annual review hearing based upon the findings
of the annual evaluation. The court will hold an evidentiary hearing if the sex offender submits a
petition for annual review or if it appears to the court that a substantial issue exists as to whether
the offender is currently a dangerous sex offender requiring confinement.> The Attorney
General calls the OMH examiner to testify at the annual review hearing and the respondent often
presents independent expert testimony on his or her behalf. These safeguards ensure the
offender’s legal rights are respected and that civil commitment decisions withstand legal
scrutiny. If the court finds by clear and convincing evidence that the respondent is currently a
dangerous sex offender requiring confinement, it will continue respondent's confinement. If it
finds respondent is not currently a dangerous sex offender requiring confinement, it will issue an
order providing for the discharge of respondent into the community on a regimen of SIST.*® As

of March 31, 2014, 51 offenders have been released from secure treatment facilities back into the

community on a regimen of SIST.

» MHL §10.09(f).
¥* MHL §10.09(b).
¥ MHL §10.09(d).
3 MHL §10.09(h).

11
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from 40:1, 80:1 and even 160:1.

Sex offenders in the community on a regimen of SIST are subject to a minimum of 6
face-to-face supervision contacts and 6 collateral contacts with their parole officer each month.*’
This minimum of 12 contacts with the parole officer each month ensures the offender is closely
monitored. Furthermore, the court that placed the sex offender on SIST receive a quarterly re-
port that describes the offender's conduct while on SIST.*!

If a parole officer believes a sex offender under SIST has violated a condition of supervi-
sion, the statute authorizes the parole officer to take the offender into custody.*? After the person
is taken into custody, the OAG may file a petition for confinement and/or a petition to modify
the SIST conditions.* If the OAG files a petition for confinement, a hearing is held to determine
whether the respondent is a dangerous sex offender requiring confinement. If the court finds the
OAG has met its burden of establishing by clear and convincing evidence that a respondent is
dangerous sex offender requiring confinement, it will order the immediate commitment of the
sex offender into a secure treatment facility. If the court finds the OAG has not met the thresh-
old elements to establish the respondent is a dangerous sex offender requiring confinement, it
will return the offender to the community under the previous, or a modified, order of SIST condi-
tions.** Not all violations of SIST conditions will result in confinement.

Unlike sex offenders in a secure treatment facility who are entitled to annual review, the
offenders on SIST are entitled to review every two years. The offender may petition every two

years for modification of the terms and conditions of SIST or for termination of SIST supervi-

** MHL §10.11(b)(1).
I MHL §10.00(b)(2).
2 MHL §10.11(d)(1).
 MHL §10.11(d)(2).
“ MHL §10.11(d)(4).
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the fifth year 61% of those on SIST had violated. At this time 71 of the 117 offenders on SIST
were taken into custody as a result of SIST and/or parole violations. By the end of the sixth year,
133 respondent's were on SIST, 83 of whom Were taken into custody by the end of the seventh
year as a result of SIST violations. The SIST violation rate is now up to 62%.

Generally, most SIST violations occur within the first year of being placed into the
community. At this time, there has been no analysis to what percentage of the SIST violators
were those placed into the community by the court after a dispositional hearing as opposed to
those placed into the community by the court without a dispositional hearing based upon an
offender's admission that he is a sex offender requiring strict and intensive supervision and

treatment.

H. Annual Review Hearings

As represented in the chart below, the number of annual review hearings conducted each
year is expected to continue to grow dramatically as offenders continue to be confined after trial,
and as SIST violators are confined. There were 19 annual review hearings between April 2008-
March 2009. Between April ~109-March 2010, there were 52 hearings and between April 2010-
March 2011, 59 annual review hearings were held. Another 163 annual review = irings were
held between April 2011-March 2012, and from April 2012-March 2013, there were 201 hear-

ings. Finally, between April 2013, and March 2014 there were 206 hearings.
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