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              --------

 

Gen Bus L. digital assets

 

               AN ACT

 

to  amend  the general business law,

in relation  to  the  regulation  of

digital  assets  and the transfer of

such assets; to amend the  financial

services  law,  in  relation  to the

authority  of  the   department   of

financial  services to supervise the

business of digital  asset  brokers,

digital  asset marketplaces, digital

asset   investment   advisers,   and

digital  asset issuers; and to amend

the tax law, in relation to  report-
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ing  requirements concerning certain

payments by digital assets

 

  The  People  of  the  State of New

York,  represented  in  Senate   and

Assembly, do enact as follows:
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 1    Section 1. The general business law is amended by adding a new article

 

 2  23-C to read as follows:

 

 3                                ARTICLE 23-C

 

 4                               DIGITAL ASSETS

 

 5  Section 359-m. Purpose of article.

 

 6          359-n. Definitions.

 

 7          359-o. Substantive regulatory provisions.

 

 8          359-p. Anti-fraud and manipulation.

 

 9          359-q. Registration.

 

10          359-r. Civil penalty.

 

11    § 359-m. Purpose of article. The purpose of this article is to protect

 

12  customers  and  investors  in  digital assets from fraudulent practices,

 

13  eliminate conflicts of interest and increase transparency.  This article

 

14  operates on persons engaged in the activities described herein  from  or

 

15  within New York state.

 

16    §  359-n.  Definitions.    1.  All  terms used in this article, unless

 

17  otherwise stated herein, shall have the same meaning as such  terms  are

 

18  defined in article twenty-three-A of this chapter.

 

19    2.  "Cross  transaction"  shall  mean a transaction in which a digital

 

20  asset broker effects transactions for both the buyer and for the  seller

 

21  on the other side of the transaction.

 

22    3. "Decentralized autonomous organization" or "DAO" means an organiza-

 

23  tion  operated  through  rules  encoded  as computer programs, including

 

24  smart contracts, and governed by pre-programmed algorithms  executed  by

 

25  computers  based on code, where such code refers to voting by holders of

 

26  digital assets issued by or concerning the DAO.

 

27    4. "Digital asset" shall  mean  any  type  of  digital  unit,  whether

 

28  labeled  as  a  cryptocurrency, coin, token, virtual currency, or other-



    05/03/23                            4                         10985-04-3

 

 

 1  wise, that can be used as a medium of  exchange,  a  form  of  digitally

 

 2  stored  value,  or  a  unit of account. "Digital asset" shall be broadly

 

 3  construed to include digital units that have a centralized repository or

 

 4  administrator,  are  decentralized and have no centralized repository or

 

 5  administrator, or may be created or obtained by computing or manufactur-

 

 6  ing effort. The term "digital asset" shall not be construed  to  include

 

 7  any of the following:

 

 8    (a) digital units that:

 

 9    (i) are used solely within online gaming platforms;

 

10    (ii) have no market or application outside of those gaming platforms;

 

11    (iii)  cannot  be  converted  into,  or redeemed for, fiat currency or

 

12  digital assets; and

 

13    (iv) to the extent  they  may  be  redeemable  for  real-world  goods,

 

14  services,  discounts, or purchases, are only used for consumption by the

 

15  gamer;

 

16    (b) digital units that can be redeemed for goods, services, discounts,

 

17  or purchases as part of a customer affinity or rewards program with  the

 

18  issuer  or  other  designated  merchants  or can be redeemed for digital

 

19  units in another customer affinity or rewards  program,  but  cannot  be

 

20  converted into, or redeemed for, fiat currency or digital assets;

 

21    (c) digital units used solely as part of prepaid cards;

 

22    (d)  digital  units  used  solely in sports wagering and mobile sports

 

23  wagering subject to sections thirteen hundred sixty-seven  and  thirteen

 

24  hundred  sixty-seven-a  of the racing, pari-mutuel wagering and breeding

 

25  law and regulations thereunder; or

 

26    (e) digital units that provide an equity interest in a business.

 

27    5. "Digital asset broker" shall mean any person engaged in  the  busi-

 

28  ness  of  effecting  transactions  in  digital assets for the account of
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 1  business as a digital asset broker and who receives no  special  compen-

 

 2  sation for them;

 

 3    (c) a publisher of any bona fide newspaper or news magazine of general

 

 4  distribution;

 

 5    (d)  a  person  who  sold,  during  the preceding twelve-month period,

 

 6  digital asset investment advisory services to  fewer  than  six  persons

 

 7  residing in this state; or

 

 8    (e)  a  person  who  is registered under section 203 of the Investment

 

 9  Advisers Act of 1940, 15 U.S.C. § 80b et seq., but only  to  the  extent

 

10  that such person acts in such capacity.

 

11    8.  "Digital  asset issuer" shall mean a person that creates or issues

 

12  or offers to issue a digital asset that is or will be available  to  the

 

13  public and is directly or indirectly for speculation investment purposes

 

14  or for use as a currency, medium of exchange, a form of digitally stored

 

15  value, a unit of account or any combination thereof and not for consump-

 

16  tion  by the offeree or purchaser. Digital asset issuer does not include

 

17  a person whose activity consists solely of issuing, offering, buying, or

 

18  selling digital assets for a bona fide artistic  purpose,  such  as  the

 

19  issuance of individual art or music.

 

20    9. "Digital asset marketplace" shall mean any person that provides, or

 

21  substantively  participates  in,  or any system that provides, a market-

 

22  place or facilities for bringing  together  purchasers  and  sellers  of

 

23  digital  assets  or  for  otherwise  performing, with respect to digital

 

24  assets, the functions commonly performed by a  stock  exchange  as  that

 

25  term is generally understood with regard to stocks.

 

26    10. "Off-chain transaction" shall mean a transaction that is confirmed

 

27  or stored outside of a public blockchain network.
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 1    11.  "Physical  possession  or  control" as used in this article shall

 

 2  have the same meaning as in 17 C.F.R. §  240.15c3-3(b)(1)  and  (c)  and

 

 3  includes  but is not limited to holding private keys necessary to trans-

 

 4  fer a customer's digital assets or maintaining custody with a third-par-

 

 5  ty custodian in accordance with 17 C.F.R. § 240.15c3-3(c).

 

 6    12. "Promoting" shall mean widely publishing, publicizing or circulat-

 

 7  ing  any  notice,  circular,  advertisement, newspaper, article, letter,

 

 8  investment service, electronic posting or  communication  which,  though

 

 9  not  purporting to offer a digital asset for sale, or encourages invest-

 

10  ment in such digital asset.

 

11    13. "Proprietary trading agent" shall mean any person who  engages  in

 

12  the  business  of  offering,  buying,  or selling digital assets for the

 

13  benefit of the account of a digital asset issuer, digital asset  broker,

 

14  digital asset marketplace, or digital investment adviser.

 

15    14. "Unauthorized digital asset transfer" shall mean:

 

16    (a) any transaction involving a digital asset that is effected without

 

17  the  customer's  actual  authorization,  including  when the password or

 

18  private key has been used to effect the transfer, so long as the custom-

 

19  er receives no benefit; or

 

20    (b) any transaction involving a digital asset that  is  effected  with

 

21  the  customer's  authorization  due  to fraudulent inducement by a third

 

22  party, including fraudulent inducement  by  any  digital  asset  broker,

 

23  digital asset issuer, digital asset investment adviser, or digital asset

 

24  marketplace.

 

25    When a customer reports that a digital asset transfer is unauthorized,

 

26  such  transfer  shall  be  presumed  to be an unauthorized digital asset

 

27  transfer.


















































