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Message 

From: 

Sent: 
To: 
Subject: 

lvanka Trump [/O=TRUMP ORG/OU=FIRST ADMINISTRATIVE GROUP/CN=RECIPIENTS/CN=ITRUMP] 
8/23/2012 8:01:12 PM 
Jared [jkushner@observer.com] 
FW: Vornado 

Attachments: Agreement of Limited Partnership of Hudson Waterfront Associates I, L.P .. pdf; Judge Lowe Decision on Motion.pdf; 
image001.gif; Appellate Decision.pdf 

TR. U.M. P lvanka Trump 
Executive Vice President Development & Acquis itions 
725 Fifth Avenue I New York, NY 110022 
p. 212.7'15 .7256 j f. 212.688.8135 
itrump@trumporg.com I trump.com I ivankatrump.com 

From: Maria Lagani <mlagani@trumporg.com> 
Date: Thursday, August 23, 2012 3:55 PM 
To: lvanka Trump <itrump@trumporg.com> 

Cc: Allen Weisselberg <weisselberg@trumporg.com>, Alan Garten <agarten@trumporg.com> 

Subject: RE: Vornado 

Hi lvanka, 

Attached are the Decision on Motion, the Appellate Decision and the Agreement of Partnership - this is 1 of 6 identical 
agreements. 

Please let me know if you need anything else regarding this matter. 

Best, 
Maria 

TR. U.M. P 
THE TRUMP ORGANJZA.TlON 

Maria Lagani 
Legal Assistant 
725 Fifth Avenue I New York, NY I 4 0022 
p. 212.836.32'16 
mlagani@trumporg.com I trump.com 
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AGREEMENT OF LIMITED PARTNERSHIP 

OF 

HUDSON WATERFRONT ASSOCIATES I, L.P. 

AGREEMENT dated as of November 30, 1994 by and between 

HUDSON WATERFRONT I CORPORATION, a Delaware corporation having an 

address at 32/F, New World Tower, 16-18 Queen's Road Central, 

Hong Kong (hereinafter called the 11 General Partner"), and DONALD 

J. TRUMP, an individual, having an address at 725 Fifth Avenue, 

New York, New York 10022 (hereinafter called 11 Trump 11 ) and HODSON 

WESTSIDE ASSOCIATES I, L.P., a Delaware limited partnership, 

having an address at 32/F, New World Tower, 16-18 Queen 1 s Road 

Central, Hong Kong (hereinafter called "Westside 11
) (Trump and 

Westside collectively referred to herein -as "Limited Partners" 

and individually as a "Limited Partner"). 

RECITALS 

A. The Partners wish to form the Partnership pursuant 

to the terms of the Limited Partnership Act for the purposes set 

forth in Section 2.2 below. 

B. On June 30, 1994 Hudson Waterfront Associates, 

L.P. ( 11 Waterfront 11
) acquired fee title to the real property 

described in Exhibit A attached hereto (the 11 Penn Yards 11 ) from 

Penn Yards Associates pursuant to that certain Purchase Agreement 

(the "Purchase Agreement") dated as of June 30, 1994 between Penn 

Yards Associates and Waterfront. 

08424~00013/252761.1 
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c. Waterfront desires to transfer fee title to 

specific parcels to 'this Partnership and other specific parcels 

to each of the other Owner Partnerships (hereinafter defined}. 

D. Waterfront will retain ownership of all portions 

of the Penn Yards other than the parcels being transferred to 

this Partnership and the Owner Part;nerships (the 11 Common Areas") 

and the Waterfront Partnership Agreement (defined below) will be 

amended and restated to, among other things, admit the 

Partnership and the other Owner Partnerships as limited partners 

of Waterfront. 

E. Waterfront currently contemplates that title to 

the Common Areas may be transferred to a private owners' 

association formed pursuant to_a declaration filed with the 

appropriate governmental authorities and with some or all of the 

Common Areas being eventually dedicated to the City of New York. 

F. Simultaneously. with the formation of the 

Partnership, the Partnership will acquire fee title to parcels D, 

E, F and G (the 11 Designated Parcels 11
) constituting a portion of 

the Penn Yards as designated in the Declaration (defined below} 

and as more particularly described on Exhibit A attached hereto· 

and other assets and rights relating thereto, including, without 

limitation, certain rights pursuant to the Purchase Agreement 

(and related documents} and the Waterfront Partnership Agreement 

and certain obligations of Penn Yards Associates and/or Trump 

pursuant to the Purchase Agreement (and related documents} and 

the Waterfront Partnership Agreement. 

08424~00013/252761., -2-
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\.: .. ,,/ 

G. ·The Partners wish to enter into this Agreement to 

set forth their agreements with respect to the Partnership, the 

Designated Parcels, the Penn Yards and the other matters set 

forth herein. 

H. Capitalized terms used but not otherwise defined 

above shall have the meaning ascribed to them in Article 1 below. 

NOW, THEREFORE, for good and valuable consideration, 

the receipt and sufficiency of which is hereby acknowledged, and 

in consideration of the mutual covenants herein contained, the 

Partners hereby agree as follows: 

ARTICLE 1. 

CERTAIN DEFINITIONS 

Unless the ·context otherwise specifies or requires, the 

terms defined in this Article 1 shall, for the purposes of this 

Agreement, have the meaning herein specified. Unless otherwise 

specified, all references herein to Arti9les or Sections are to 

Articles or Sections of this Agreement. 

"Accountant" -- As defined in Section 12.3. 

"Additional Contributions 11 With respect to any 

Partner, the amounts, if any, of cash, or the Gross Asset Value· 

of any property, contributed or deemed contributed to the 

Partnership by or on behalf of such Partner subsequent to the 

date hereof. 

11 Adjusted Capital Account Deficit" -- With respect to 

any Partner, the deficit balance, if any, in such Partner's 

08424-00013/252761.1 -3-
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Capital Account as of the end of the relevant Fiscal Year, after 

giving effect to the foll·owing adjustments: 

(i} Credit to such Capital Account any amounts 

which such Partner is deemed to be obligated to restore 

to the Partnership pursuant· to the penultimate 

sentences of Regulations Sections l.704-2(g) (1) and 

1 . 7 o 4 - 2 ( i} ( 5) , and 

(ii) Debit to such Capital Account the items 

described in Regulations Sections 

1 . 7 o 4 - 1 ( b) ( 2 )' ( ii ) ( d) ( 4 ) , ( s ) and { 6 ) . 

Except as. otherwise modified herein, the foregoing definition of 

Adjusted Capital Account Deficit is intended to comply with the 

provisions of Section 1.704-l(b) (2) (ii) (d) of the Regulations and 

shall be interpreted consistently therewith. 

"Adjusted Capital Contribution 11 - - With respect to any 

Partner, an amount equal to such Partner's Capital Contributions 

adjusted as follows: (i) increased by the amount of any 

Partnership liabilities which, in connection with distributions 

pursuant to Section 9(b) hereof, are assumed by such Partner or 

are secured by any Partnership Property distributed to such 

Partner, and (ii} reduced by the amount of cash and the Gross 

Asset Value of any Partnership Property distributed to such 

Partner pursuant to Section 9(b) h~reof and the amount of any 

liabilities of such Partner assumed by the Partnership or which 

are secured by any property contributed by such Partner to the 

Partnership. In the event a Partner transfers (in the manner 

08424·0D013/252761. 1 - 4 -
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herein provided) all or any portion of its Partnership Interest, 

the transferee shall succeed to the Adjusted Capital Contribution 

of the Partner to the extent it relates to the transferred 

Partnership Interest. 

11 Agreement 11 This Agreement of Limited Partnership, 

as amended, supplemented or otherwise modified from time to time. 

11 Allocable Share" The ratio, expressed as a. 

percentage, that the aggregate initial release prices of the 

Designated Parcels owned by the Partnership provided for in the 

Existing Mortgages (and recited in Section 7.l(d) hereof) bears 

to $88,800,000. 

"Amended and Restated Waterfront Partnership Agreement" 

-- That certain Amended and Restated Agreement of Limited 

Partnership of Waterfront dated of even date herewith, as further 

amended, supplemented or otherwise modified from time to time .. 

11 Applicable Rate 11 
-- The Prime Rate plus one percent 

(1%), but in no event more than nine and one-half percent (9.5%) 

per annum. 

"Assigned Benefits" -- As defined in Section 14.2(b). 

"Assignment Agreement 11 That certain Assignment 

Agreement of even date herewith between Waterfront and the 

Partnership pursuant to which the Partnership·acquired fee title 

to the Designated Parcels and was assigned an interest in the 

Assigned Benefits. 

11 Available Interest" -- As defined in Section 4.3(b). 

"Broker" -- As defined in Section 18.14. 

08424-00013/252761.1 -5-
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11 Budget 11 
-- The applicable budget, prepared from time 

to time, by or on behalf of the General Partner, indicating those 

costs and expenses which may be incurred by the Partnership 

during the period covered by such budget. 

"Building Permit 11 
-- As defined in Section 14.3. 

"Building Permit Approval Date" 

Section 14.3. 

As defined in 

11 Business Plan 11 
-- The business plan developed by the 

Partnership for the development of the Designated Parcels. 

11 Capital Account 11 
-- The Capital Account maintained for 

·each Partner pursuant to Section 5.3. 

11 Capital Contributions 11 
-- With respect to any Partner, 

the amount of cash and the initial Gross Asset Value of any other 

property contributed or deemed contributed to the capital of the 

Partnership by or on behalf of such Partner (including, without 

limitation, Additional Contributions). 

"Cash Available for Distribution 11 For each Fiscal 

Year or other period, (a) all cash received by the Partnership 

from any source {including borrowings by the Partnership, Capital 

Contributions and proceeds of the sale, exchange or other 

disposition of all or substantially all of the Partnership 

Assets) less (b) cash expended, reserv~d or required for debts, 

costs, obligations, liabiiities -and -expenses, in connection with, 

related to or incurred in the operation and/or development of the 

Partnership, the Designated Parcels or the Common Areas, whether 

for operating expenses or capital expenditures, previously 

013424·00013/252761.1 -6-
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incurred or anticipated to be incurred in the foreseeable future 

(including, without limitation, loans made by, or fees owed to, 

Partners and Related Entities of Partners and future anticipated 

development costs), interest and principal. payments on any 

indebtedness, capital expenditures, taxes, fees or other 

requirements of the ·Partnership, in each case as determined by 

the General Partner in its ~ole discretion. 

11 Code 11 -- The Internal Revenue Code of 1986, as amended 

from time to time (or any corresponding provisions of succeeding 

law) . 

"Common Areas" -- As defined in the Recitals hereto. 

"Controlled Trust 11 
-- A trust which is at all times 

for, and only for, the benefit of the spouse and/or lineal 

descendants of Trump, provided that Trump is a trustee thereof 

and as such Trump (for so long as he shall be alive and mentally 

competent) has the sole right to exercise all rights under this 

Agreement on behalf of such trust. 

11 Declaration 11 -- That certain Restrictive Declaration 

dated December, 17, 1992, recorded in Reel 1934 at Page 0001 of 

the New York City Registers Office on January 6, 1993. 

11 Depreciation 11 
-- For each Fiscal Year or other period, 

an amount equal to· the depreciation, amortization or other cost 

recovery deduction aliowable for Federal income tax purposes with 

respect to an asset for such Fiscal Year or other period; 

provided, however, that i::f the Gross Asset Value of an asset 

differs from its adjusted basis for Federal income tax purposes 

08424·00013/252761.1 -7-
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at the beginning of such Fiscal Year or other period, 

Depreciation shall be an ~mount which bears the same ratio to 

such beginning Gross Asset Value as the Federal income tax 

depreciation, amortization, or other cost recovery deduction for 

such Fiscal Year or other period bears to such beginnfng adjusted 

tax basis; provided further, that if the Federal income tax 

depreciation, amortization, or other cost recovery deduction for 

such Fiscal Year is zero, Depreciation shall be determined with 

reference to such beginning Gross Asset Value using any 

reasonable method selected by the General Partner. 

"Designated Parcels" -- As defined in the Recitals 

hereto. 

11 ERISA 11 
-- The Employee Retirement Income Security Act 

of 1974, as amended from time to time. A reference to a section 

of ERISA shall be deemed to include a reference to any amendatory 

or successor provision thereto. 

"Event of Withdrawal 11 
-- As defined in Article 11. 

11 Existing Mortgages 11 -,.- The notes and related mortgages 

which secure the obligations under the notes and which create 

liens upon the Penn Yards, including the Designated Parcels and 

the Common Areas, originally held·by The Chase Manhattan Bank, 

N.A., which have been modified and restated to indicate an 

aggregate principal amount due and owing of $88,800,000 and 

assigned to Related Entities of the General.Partner or Westside 

and/or other persons or entities. 

-8-
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"Fiscal Year" -- With respect to the Partnership, the 

taxable year of the Partnership for Federal income tax purposes. 

"Foreign Person 11 
-- Any person or entity that is not a 

"United States person" within the meaning of Code Section 7701(a) (30). 

"General Partner" -- As defined in Section 4.1. 

"Gross Asset Value" -- With respect to any a~set, the 

asset's adjusted basis for Federal income tax purposes, except as 

follows: 

(i) The initial Gross Asset Value of any asset 

contributed by a Partner to the Partnership shall be 

the gross fair market value of such asset at the time 

of contribution, as determined in good faith by the 

General Partner in its sole discretion; 

(ii) The Gross Asset Value of all Partnership 

Assets shall be adjusted to equal their respective 

gross fair market values, as determined in good faith 

by the General Partner in its sole discretion, as of 

the following times: (a) the acquisition of an 

additional interest in the Partnership by any new or 

existing Partne~ in exchange for more than a de minimis 

Capital Contribution; (b) the distribution by the 

Partnership to a Partner of more than a de rninimis 

·amount of property as consideration for an interest in 

the Partnership; and (c) the liquidation of the 

Partnership within the meaning of Regulations Section 

1.704-l(b) (2) (ii} (g); provided, howevert that 

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO 02545341 
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adjustments pursuant to clauses (a) and (b) above shall 

be made only if the General Partner determines that 

such adjustments are necessary or appropriate to 

reflect the relative economic interests of the Partners 

in the Partnership and shall not be made solely by 

reason of any contributions to the Partnership by the 

Partners pursuant to Section 5.1; 

(iii) The Gross Asset Value of any Partnership 

Asset distributed to any Partner shall be the g~oss 

fair market value of such asset on the date of 

distribution determined in good faith by the General' 

Partner in its sole -discretion; and 

(iv) The Gross Asset Values of Partnership 

Assets shall be increased (or decreased) to reflect any 

adjustments to the adjusted basis of such assets 

pursuant to Code Section 734(b), or Code Section 

743(b), but only to the extent that such adjustments 

are taken into account in determining Capital Accounts 

pursuant to Regulations Section 1.704-l(b) (2) (iv) (m). 

If the Gross Asset Value of an asset has been determined or 

adjusted pursuant to this provision, such Gross Asset Value shall 

thereafter be adjusted by the Depreciation taken into account 

with respect to such asset for purposes of computing Profits and 

Losses. 

11 Initial Investmenttt -- An amount equal to the sum of 

(i) $28,881,627.96, (ii) all other amounts contributed or loaned 

-10-
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by the General Partner, Westside and/or any Related Entity of 

either of them to the Partnership on or prior to June 30, 1995 

for working capital purposes, including, without limitation, 

amounts necessary to pay real estate taxes., attorneys I fees, 

accountants' fees, architect and engineering fees, fees of ~ther 

consultants and experts, survey charges, expenses of operating 

the Partnership and maintaining the Designated Parcels and the 

Common Areas, governmental fees, the Project Management Fee, but 

excluding costs of construction of infrastructure and 
·-' 

improvements incurred in connection with the development of the 

Designated Parcels and the Common Areas, and (iii) an amount 

equal to the Partner Priority Return on Adjusted Capital 

Contributions or the Applicable Rate with respect to loans for 

the purpose of funding any item covered by clauses (i) and {ii) 

above (in each case, compounded semi-annually). In determining 

the amount of the Initial.Investment outstanding at any time, any 

repayments of such amounts from Capital Contributions, Additional 

Contributions or loans from Partners or any Related""Entity of any 

Partner (other than Trump) shall not be deemed to be a return of 

the Initial Investment. 

11 IRS 11 -- The Internal Revenue Service or such other 

governmental agency which performs the functions that are 

performed as of the date of this Agreement by the Internal 

Revenue Service. 

"Limited Partner 11 
-- As defined in Section 4.2. 

08424~00013/252761.1 -11-
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"Limited Partnership Act" -- The Delaware Revised 

Uniform Limited Partnership Act. 6 Del C. § 17-101 et seq., as 

amended, and any successor statute. A reference to a section of 

the Limited Partnership Act shall be deemed to include a 

reference to any amendatory or successor provision thereto. 

11Losses 11 
-- As defined in the definition of Profits. 

11 Material Breach" -- As defined in the Purchase 

Agreement. 

"Measuring Group" -- As defined in Section 20.8. 

11 Nonrecourse Deductions" -- As defined in Regulations 

Section 1. 704-2 (b) (1). 

11 Nonrecourse Liability" 

Section 1. 704-2 {b) (3). 

As defined in Regulations 

11 Notice 11 
-- As defined in Section 20.2. 

11 owner Partnerships 11 
-- The collective reference to the 

Partnership, Hudson Waterfront Associates II, L.P., Hudson 

Waterfront Associates III, L.P., Hudson Waterfront Associates IV, 

L.P. and Hudson Waterfront Associates V, .L.P.; and 11 0wner 

Partnership 11 means any one of them: 

11 owner Partnership Agreements 11 The collective 

reference to this Agreement and each of the Agreements of Limited 

Partnership, each of even date herewith, of Hudson Waterfront 

Associates II, L.P., Hudson Waterfront Associates III, L.P., 

Hudson Waterfront Associates IV, L.P. and Hudson Waterfront 

Associates V, L.P.; and 11 0wner Partnership Agreement" means any 

one of them. 

08424-00013/252761.1 -12-
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"Partner Nonrecourse Debt 11 -- As defined in Regulations 

Section 1.704-2(b) (4). 

npartner Nonrecourse Debt Minimum Gain" -- An amount, 

with respect to each Partner Nonrecourse Debt, equal to the 

Partnership Minimum Gain that would result if such Partner 

Nonrecourse Debt were treated as a Nonrecourse Liability, 

determined in accordance with Regulations Section l.704-2(i) (3). 

"Partner Nonrecourse Deductions" -- As defined in 

Regulations Section 1.704-2(i) (2). 

"Partner Priority Return 11 -- With respect to each 

Partner (other than Trump), a sum equal to the Applicable Rate 

per annum, determined on the basis of a year of 365 or 366 days, 

as the case may be, for the actual number of days in the period 

for which the Partner Priority Return is being determined, taking 

into account changes in the Prime Rate during such period, 

cumulative and compounded semi-annually, of the average daily 

balance of such Partner's Adjusted Capital Contribution from time 

to time during the period for which the Partner Priority Return 

relates, commencing on the first date such Partner is admitted to 

the Partnership. In amplification of the foregoing and without 

duplication thereof, in order to reflect semi-annual compounding 

of the unpaid Partner Priority Return any unpaid Partner Priority 

Return shall be added to the Partner's Adjusted Capital 

contribution~ 

"Partners" -- The General Partner and the Limited 

Partners. 

08424w00013/252761.1 -13-
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11 Partnership 11 -- Hudson Waterfront Associates I, L.P., 

the Delaware limited partnership governed by this Agreement. 

11 Partnership Assets 11 
-- The assets and property, 

whether tangible or intangible and whethe~. real, personal, or 

mixed, at any time owned by or·held for the benefit of the 

Partnership, including, without limitation, all right, title, and 

interest, if any, held and owned by the Partnership in other 

entities. 

11 Partnership Interest 11 
- - As to any Partner, all of the 

interest of that Partner in the Partnership including, without 

limitation, such Partner's (i) right to an allocable share of the 

profits and losses and/or distributions of cash flow of the 

Partnership, (ii) right to a distributive share of Partnership 

Assets and (iii) rights as a Partner, if, and to the extent, 

provided for in this Agreement or the Limited Partnership Act. 

11 Partnership Minimum Gain 11 
- - As defined in Regulations 

Section l;704-2(d). 

11 Pending Litigation" -- As defined in Section 14.2(a). 

11 Penn Yards 11 
-- The real property described in Exhibit 

A attached hereto. 

"Penn Yards Projectn -- The entire Penn Yards and all 

development and improvements thereon. 

11 Percentage Interests 11 
-- As defined in Section 5.6. 

npledgee" -- As defined in Section 10.S(b). 

11 Prime Rate 11 The fluctuating annual rate of interest 

publicly announced by The Chase Manhattan Bank, N.A. from time to 

08424~00013/252761,1 -14-
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\J 

time in New York City as its 11 prime rate, 11 which rate may not be 

the lowest rate of interest charged by the bank to customers .. 

11 Profits 11 and 11 Losses 11 
-- For each Fiscal Year or other 

period, an amount equal to the Partnership's taxable income or 

loss for such Fiscal Year or period, determined in accordance 

with Code Section 703(a) (for this purpose, all items of income, 

gain, loss, or deduction required to be stated separately 

pursuant to Code Section 703(a) (l) shall be included in taxable. 

income or loss), with the following adjustments: 

(i) Any income of the Partnership that is 

exempt from Federal income tax or excluded from Federal 

gross income and not otherwise taken into account in 

computing Profits or Losses pursuant to this Section 

shall be added to such taxable income or loss; 

(ii) Any expenditures of the Partnership 

described in Code Section 705(¥} (2) (B} or treated as 

Code Section 705(a) (2) (B) expenditures pursuant to 

Regulations Section 1.704-l(b) (2) (iv) (i), and not 

otherwise taken into account in computing Profits or 

Losses pursuant to this Section, shall be subtracted 

from such taxable income or loss; 

(iii) In the event the Gross Asset value of any 

Partnership Asset is adjusted pursuant to any provision 

of this Agreement in accordance with the definition of 

Gross Asset Value, the amount of such adjustment shall 

be taken into account as gain or loss from the 
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disposition of such Asset for purposes of computing 

Profits or Losses; 

(iv) Gain or.loss resulting from any 

dispositio:n of any Partnership As·set with respect to 

which gain or loss is recognized for Federal income tax 

purposes shall be computed by reference to the Gross 

Asset Value of the property disposed of, 

notwithstanding that the adjusted tax basis of such 

Asset differs from its Gross. Asset Value; 

(v) In lieu of the depreciation, amortization~ 

and other cost recovery deductions taken into account 

in computing such taxable income or loss, there shall 

be-taken into account Depreciation for such Fiscal Year 

or other period, computed in accordance with the 

definition of Depreciation; and 

(vi) Notwithstanding any other provision of 

this Section, any items which are allocated pursuant to 

Section 8.3 shall not be taken into account in 

computing Profits or Losses. 

11Project Management Agreement" -- That certain 

agreement dated as of June 30, 1994 relating to the development 

and management of the Designated Parcels between the Partnership 

and the Project Manager, as same may be amended, supplemented or 

otherwise modified from time to time. 

"Project Management Fee" -- As defined in Section 

7.3(b). 
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11 Project Manager" -- Trump/New World Project 

Management, L.P., a Delaware limited partnership. 

"Purchase Agreement 11 -- The agreement dated as of June 

30, 1994 between Penn Yards Associates and.Waterfront pursuant to 

which Waterfront acquired the Penn Yards and other assets 

relating thereto from Penn Yards Associates. 

11 Regulations 11 -- The Income Tax Regulations promulgated 

under the Code as such regulations may be amended from time to 

time (including Temporary Regulations). 

11 Related Entity" -- With respect to any Pirtner, any 

other Partner, or any corporation, partnership, entity or person 

directly or indirectly controlled by, controlling or under common 

control with such Partner. 

11 RSPC 11 
-- Riverside South Planning Corporation, a New 

York not-for-profit corporation. 

11 Securities Act 11 
-- The Securities Act of 1933, as 

amended. 

"Tax Distribution 11 
-- As defined in Article 9. 

11 Transfer 11 -- As defined in Section 10 .1 (a) . 

11 pnavoidable Delays 11 - - belays resulting from only the· 

following: {a) acts of God, civil commotion, war or governmental 

moratoria on construction applicable to the entire 11 west-side 11 of 

the Borough of Manhattan, New York, N~w York and {b) willful, bad 

faith and malicious acts taken by the Partnership, the General 

Partner, any other Owner Partnership, Waterfront or any Related 

Entity of any of them, for the purpose of hindering, frustrating 
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or delaying the timely completion or satisfaction of any event or 

requirement of a Partner; provided, however, that as used herein 

it shall be considered and dee:med to be w_illful, bad faith and 

malicious if the Partnership, the General Partner, any other 

Owner Partnership, Waterfront or any Related Entity of any of 

them shall (i} be grossly negligent in regard to actions 

necessary to obtain the Building Permits or (ii) takes actions 

which patently lead to a delay in obtaining the Building Permits, 

in both cases for a period which will cause delays in obtaining 

the Building Permits for sixty (60) days or more. Trump agrees 

to promptly notify the Partnership and the General Partner of any 

event which he deems may constitute an Unavoidable Delay. 

"Waterfront" -- As defined in the Recitals hereto. 

"Waterfront Partnership Agreement" -- That certain 

Agreement of Limited Partnership of Waterfront dated as of June 

30, 1994. 

"Withdrawing General Partner 11 -- As defined in Article 

11. 

11 Withholding Funds 11 
-- As defined in Section 20. 9. 

ARTICLE 2. 

NAME. PRINCIPAL OFFICE; PARTNERS, PURPOSE 

Section 2.1. Name and Principal Office; Partners 

The name of the partnership formed pursuant to this 

Agreement is Hudson Waterfront Associates I, L.P. The 

Partnership shall have its principal office c/o Robinson 

Silverman Pearce Aronsohn & Berman, 1290 Avenue of the Americas, 
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New York, New York 10104 or at such other place as the General 

Partner shall select. The Registered Agent {as defined in the 

Limited Partnership Act) for the Partnership shall be 

Prentice-Hall Corporation System, Inc. The Registered office (as 

defined in the Limited Partnership Act) of the Partnership shall 

be 32 Loockerman Square, Suite L-100, Kent County, Delaware 

19904. 

Section 2.2. Purpose 

Subject to and in accordance with this Agreement, the 

purposes of the Partnership shall be solely as follows: 

(a) To investigate and analyze development 

opportunities and formulate development plans 

(including the Business Plan) for the Designated 

Parcels and, in conjunction with the other owners of 

the other parcels comprising the Penn Yards, for the 

Common Areas; 

{b) To enter into the Assignment Agreement and 

pursuant thereto to acquire f_ee title to the Designated 

Parcels and an interest in the Assigned Benefits as. 

contemplated therein; 

(c) To enter into the Amended and Restated 

Waterfront Partnership Agreement and to acquire a 

limited partnership interest in Waterfront and to enter 

into one or more operating agreements with Waterfront 

and the other Owner Partnerships with respect to the 
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development and/or operation of the Penn Yards Project 

and the Common AreaSi 

(d) To (i) acquire, rezone, develop, 

construct, own, manage, operate,. improve, maintain, 

repair, finance and otherwise deal in or with the 

Designated Parcels (including interests therein and 

rights appurtenant thereto) and the Common Areas and 

{ii) sell, transfer, exchange, dispose of, lease, 

mortgage or otherwise encumber the Designated Parcels, 

any interest the Partnership may have in the Common 

Areas, any other Partnership·Assets or any portion of 

any of the foregoing, or any interests therein or 

rights appurtenant thereto, and, in connection 

therewith, to a~cept, collect, hold, sell, exchange, 

mortgage or otherwise dispose of evidences of 

indebtedness or other property received pursuant 

thereto (collectively, the 11 Partnership Property 11
}; 

(el To incur indebtedness, whether secured or 

unsecured, for any of the foregoing purposesi 

(f) To convert portions of the Partnership 

Assets prior to or following development .. to cooperative 

and/or condominium ownership or to transfer any 

Partnership Assets, or to have Waterfront transfer any 

of assets held by it, to an owners' association and/or 

dedicate any Partnership Assets to the City of New 

York; and 
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(g) To conduct such other lawful activities 

consistent with this Agreement as may be necessary or 

appropriate in connection with the foregoing. 

Section 2.3. Statutory Compliance 

The Partnership shall exist under and be governed by 

the Limited Partnership Act. The General Partner and the Limited 

Partners, as the case may_be, shall execute, and the General 

Partner shall file and/or publish on behalf and at the expense of 

the fartnership, all appropriate certificates required by law to 

be filed and/or published in connection with the matters 

described- in Section 2.1 above. 

ARTICLE 3. 

TERM 

The term of the Partnership shall continue until December 

31, 2044, on which date the Partnership shall dissolve, unless 

sooner dissolved upon the occurrence of any of the events 

specified in Section 17.1. 

ARTICLE 4. 

GENERAL AND LIMITED PARTNERS 

Section 4.1. General Partner 

The General Partner shall be Hudson Waterfront I 

·corporation, its permitted successors and assigns who are 

admitted as a General Partner pursuant to this Agreement, and 

such additional or substitute persons or entities that become 

General Partners from time to time in accordance with the 
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provisions of this Agreement. Notwithstanding anything to the 

contrary contained herein, provided the Percentage Interest (and 

economic interest) of Trump immediately after such admission is 

not less than that of Trump immediately prior to such admission, 

the General Partner shall have the right, at any time, and from 

time to time, in its sole discretion without the consent of the 

Limited Partners, to admit one or more additional or substitute 

General Partners to the Partnership. The General Partner shall 

give Trump written notice of the name of, and contact person at, 

any General Partner admitted to the Partnership pursuant to this 

Section 4.1. 

Section 4.2. Limited Partners 

The Limited Partners shall be Trump, Westside and their 

permitted successors and assigns who are admitted as a Limited 

Partner pursuant to this Agreement, and such additional or 

substitute persons or entities that become Limited Partners from 

time to time in accordance with the provisions of this Agreement. 

Notwithstanding anything to the contrary contained herein, 

provided the Percentage Interest· (and economic interest} of Trump 

immediately after such admission is not less than that of Trump 

immediately prior to such admission, the General Partner shall 

have the right, at any time, and from time to time, in its sole 

discretion without the consent of the Limited Partners, to admit 

one or more additional or substitute Limited Partners to the 

Partnership. 

Section 4.3. Withdrawal of a Partner 
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(a) No Partner may withdraw from the Partnership or 

assign or transfer its Partnership Interest in whole or in part, 

except as provided in Articles 10 and 11 hereof. 

(b) Notwithstanding the foregoing, in the event of the 

death, permanent incapacity, bankruptcy or dissolution of a 

Limited Partner, the legal representatives or successors of such 

Partner shall succeed to such Partner's right to receive Profits, 

Losses and Cash distributions in respect of its Partnership 

Interest, but shall not be admitted as a substitute Partner 

without the prior written consent· of the General Partner1 which 

consent may be given or withheld in its sole discretion. 

Section 4.4. Other Business Ventures of the Partners 

No Partner or Related Entity shall be prohibited from 

owning, leasing, operating, selling, developing, financing, 

brokering or investing in, either directly or indirectly, any 
·, 

interest in any entity or real property, either in the State of 

New York or elsewhere, or securities with respect thereto, or 

from engaging or possessing an interest in other businesses of 

any nature or description, independently or with others, whether 

or not similar to or in competition with the Partnership or the 

Project in any of such cases, and the other Partners shall not 

have any rights by virtue of this Agreement in res·pect of such 

other businesses or securities or the income or profits derived 

therefrom. The General Partner shall be required to devote only 

so much of its time to the business and affairs of the 

Partnership as the General Partner shall determine in its sole 
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"-..,..,' 

and absolute discretion to be reasonable and necessary to perform 

its obligations under this Agreement. 

Section 5.1. 

ARTICLE 5. 

CAPITAL CONTRIBUTIONS 

Initial Contributions of the General and Limited 
Partners 

On or prior to the date hereof, the Partners have 

contributed (or are deemed to have contributed} to the capital of 

the Partnership certain cash amounts paid to or property 

transferred to the Partnership in the amounts set forth on the 

annexed Schedule 5.1 under the caption 11 Funded to Date. 11 

Section 5.2. Additional Financing 

(a) The Partners shall make Additional Contributions 

at such time and in such amounts as the General Partner shall 

determine in its sole discretion; provided, however, that except 

as described in clauses (b) and (d) below and in Sections 14.2(b) 

and 14.3, no Partner shall be obligated to make any Additional 

Contributions to the Partnership unless such Partner consents in 

writing thereto (it.being understood and agreed that payments 

required to be made by Trump pu~suant to Section 14.5 shall not 

be deemed Additional Contributions hereunder), which consent may 

be granted or withheld in the sole discretion of such Partner. 

(b} Except as otherwise provided herein, the General 

Partner and Westside shall be responsible for providing and/or 

obtaining all financing which the General Partner, in its sole 

discretion, shall determine to be necessary in connection with 
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the operation of the Partnership and the development of the 

Partnership Assets. Any such financing shall be at such times 

and in such manner as determined by the General Partner in its 

sole discretion; it being understood and agreed by the Partners 

that no Partner or any Related Entity of a Partner shall have the 

obligation to make any Additional Contribution or loans to the 

Partnership. Such financing may be obtained by the Partnership 

(i) in the form of debt or equity, (ii) by way of Additional 

Contributions or loans from the General Partner, Westside and/or 

a Related Entity of either of them, (iii) through the incurrence 

of indebtedness by the Partnership, secured or unsecured, with 

financial institution third parties or other parties not a 

Related Entity of a Partner on such terms and conditions as the 

General Partner shall determine in its sole discretion, (iv) 

through the sale or issuance of Partnership Interests in the 

Partnership and/or (v) by any combination of any of the foregoing 

or otherwise in any other manner the General Partner shall 

determine in its sole discretion. In connection with any 

financing of the Partnership, the General Partner shall have the 

right, without the consent of the Limited Partners, to grant to 

an Institutional Lender {as defined in Section 10. S·(b)) which is 

not a Related Entity of a~y Partner a participation in the 

profits of the Partnership, the appreciation in the value of the 

Partnership Assets or other economic interest in the Partnership 

or the Partnership Assets; provided, however, that the General 

Partner shall not have the right to admit such Institutional 
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Lender as a Partner of the Partnership or otherwise provide such 

Institutional Lender with the rights of a Partne~. 

Notwithstanding the foregoing, the General Partner shall have the 

right, at any time, and from time to time,. in its sole discretion 

without the consent of the Limited Partners, to admit one or more 

lenders as a Partner, General or Limited, to the Partnership, 

provided the Percentage Interest (and economic interest} of Trump 

immediately after such admission is not less than that of Trump 

immediately prior to such admission. 

(c) In exercising its discretion pursuant to Section 

5.2(b) hereof, the General Partner shall evaluate'(utilizing its 

sole discretion) such factors as it shall deem relevant or 

appropriate, which shall include market conditions and economic 

conditions and the then intended plan of development of the 

Designated Parcels and the Penn .Yarqs Project (which development 

plans and any modifications thereto shall be determined in the 

sole discretion of the General Partner acting 9n behalf of the 

Partnership). No Partner shall have any claim or cause of action 

against the General Partner, Westside or any Related Entity of 

either of them for any financing obtained or provided by the 

General Partner, Westside or a Related Entity of either of them, 

the determination by the General Partner not to provide and/or 

obtain financing or that financing is not required or.desirable. 

{d) The General Partner agrees to make an Additional 

Contribution to the Partnership immediate·ly prior to the 

liquidation of the Partnership pursuant to Article 17 hereof in 

-26-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO_02545358 



PX-1213, page 32 of 188

an amount equal to the lesser of (i) the deficit balance in its 

Capital Account .and {ii) the excess of 1. ~1% of the aggregate 

Capital Contributions of all of the Limited Partners over the 

aggregate Capital Contributions of the General Partner. 

(e) Notwithstanding anything to the contrary in this 

Agreement, in the event that the rate of interest payable under 

any mortgage encumbering the Designated Parcels or any portion 

thereof (including, without limitation, the Existing Mortgages) 

for any fiscal year exceeds one percent (1%) over the fluctuating 

annual rate of interest publicly announced by The Chase Manhattan 

Bank, N.A. from time to time in New York City as its 11 prime 

rate," then the General Partner and Westside shall contribute 

cash to the Partnership, pro rata, in accordance with their 

respective Percentage Interests1 in the amount of such excess, 

and any deduction for such excess interest (or other tax benefit 

therefor in the event such interest is r~quired to be 

capitalized) shall be specially allocated to the contributing 

Partners in accordance with their respective Percentage 

Interests. Any such payments shall not be deemed a Capital 

Contribution or Additional Contribution by the Partner making 

such payment. 

Section 5.3. Capital Accounts. 

(a) The Partnership shall establish and maintain a 

separate Capital Account for each Partner in accordance with the 

following provisions: 
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(i) To each Partner's Capital Account there shall 

be credited such Partner's Capital Contributions, such 

Partner's distributive share of Profits and any items in the 

nature of income or gain which are allocated to such Partner 

pursuant to Section 8.1, and the amount of any Partnership 

liabilities that are assumed by such Partner or that are 

secured by any Partnership Assets distributed to such 

Partner. 

(ii) To each Partner's Capital Account there shall 

be debited the amount of cash and the Gross Asset Value of 

any Partnership Asset distributed to such Partner pursuant 

to any provision of this Agreement, such Partner's distri­

butive share of Losses and any items in the nature of 

expenses or losses which are allocated to such Partner 

pursuant to Section 8.2, and the amount of any liabilities 

of such Partner t_hat are assumed by the Partnership or which 

are secured by any property contributed to the Partnership 

by such Partner. 

The foregoing provisions and the other provisions of this 

Agreeme,nt relating to the maintenance of Capital Accounts are 

intended to comply with Regulations Section 1.704-l(b), and shall 

be interpreted and applied in a manner consistent with such 

Regulations. In the event the General Partner shall in good 

faith determine that it is prudent to modify the manner in which 

the Capital Accounts, or any debits or credits thereto, are 

computed in order to comply with such Regulations, the General 
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Partner may make such modifications, provided that it· is not 

likely to have a material effect on the amounts distributable to 

any Partner pursuant to Section 17.2 upon the dissolution of the 

Partnership. Any questions with respect to a Partner's Capital 

Account shall be resolved by the General Partner in good faith in 

its sole discretion, applying principles consistent with this 

Agreement. 

(b) Any transferee of a Partnership Interest or a 

portion thereof shall succeed to the Capital Account relating to 

the Partnership Interest transferred or the corresponding portion 

thereof. 

Section 5.4. Negative Capital Accounts 

Except as provided in Section S.2{d), no Partner shall 

be required to pay to the Partnership or to any other Partner any 

deficit or negative balance which may exist from time to time in 

such Partner's Capital Account. 

Section 5.5. Return of Capitali No Interest 
on Amounts in Capital Account 

Except upon dissolution of the Partnership or as may be 

expressly set forth in this Agreement, no Partner shall have the 

right to demand or receive the return of its Capital Contribution 

or any part of its Capital Account or be entitled to receive any 

interest on its outstanding Capital Account balance. 

Section 5.6. Percentage Interests 

{a) The "Percentage Interests" of the Partners as of 

the date of.this Agreement are as set forth in Schedule 5.6 

annexed hereto. Any change in the Percent'age Interest of any 
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Partner in accordance with the provisions of this Agreement shall 

be reflected in an amendment to such Schedule 5.6 which is 

executed by all Partners, except for any such change resulting 

from the application of Article 14 which may be executed by the 

General Partner alone. 

(b) The provisions of Article 14, relating to the 

reduction of Trump's Percentage Interest, are intended to comply 

with the provisions of Sections 17-306 of the Limited Partnership 

Act. The Partners mutually acknowledge that the obligations of 

Trump set forth therein are critical to the Partnership's 

business; that the interests of the Partners may be at risk by 

reason of the failure of Trump to meet his obligations 

thereunder; that the Partners may be forced to borrow funds or 

invade other assets to meet such obligations; that the extent of 

the risk and the damage and loss to the Partners resulting from 

any such default is impossible to foresee or predict at this 

time, but that such risk, damage and loss could imperil the 

entire Project; and that in view of the serious consequences that 

could arise from a Partner's default thereunder, the provisions 

of Article 14, relating to such a default are reasonable. 

ARTICLE 6. 

LIMITATION OF LIABILITY 

(a) Except as provided by applicable law or in this 

Agreement or in agreements entered into by the Limited Partner 

pursuant to this Agreement, no Limited Partner shall be liable 

for any debts, liabilities or obligations of the Partnership and 
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no Limited Partner shall·have to make any contributions or 

deliver any other property. Nothing in this Agreement shall be 

construed as making any Limited. Partner liable for any losses or 

debts of the Partnership in excess of such Limited Partner's 

capital contributions. No Limited Partner with a negative 

balance in its Capital Account shall be obligated to any other 

Partner or to the Partnership to restore said negative balance. 

(b) No Related ~ntity of any Partner shall have 

personal liability for the obligations of such Partner hereunder, 

except as provided in a written guaranty executed by such Related 

Entity. 

ARTICLE 7. 

MANAGEMENT OF THE PARTNERSHIP 

Section 7.1. Responsibility 

(a) The General Partner shall have the full control 

over the management, operation and activities of, and dealings 

with, the Partnership Assets and the Partnership's properties, 

business and affairs and shall have all rights and powers 

generally conferred by law and necessary, advisable or c.onsistent 

in connection with the purposes of the Partnership, and the 

Limited Partners shall not take part in the management of the 

business or affairs of the Partnership or control the Partnership 

business. The Limited Partners. mc,1y under no ci,rcumstances sign 

for or bind the Partnership •. The Partners acknowledge that the 

Partnership shall have the right to become a party to the Project 

Management Agreement with the Project Manager to assist the 
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Partnership in connection with tne management of the Partnership 

Assets, subject to and pursuant to the terms of such agreement. 

Upon termination of the Project Management Agreement, the 

Partnership shall have the right to enter into one or more new 

project management agreements with such a project manager(s) as 

shall be selected by the Partnership on such terms as the General 

.Partner shall determiµe necessary or appropriat~ in its sole 

discretion, and for project management fees not in excess of the 

greater of (i) the then commercially reasonable and competitive 

fees, as determined by the General Partner in its sole 

discretion, of project managers for development projects of the 

size and scope of the Penn Yards Project or (ii) $1,100,400 or 

such other amount as the Owner Partnerships shall determine so 

long as the aggregate project management fees for all of the Penn 

Yards payable by the Owner Partnerships to the project manager 

does not exceed $4,000,000 per annum; provided, however, that the 

General Partner shall have the right to pay project management 

fees to any Partner or any Related Entity of a Partner which are 

in excess of commercially reasonable and competitive fees if 

Trump is compensated or other arrangements at such times and in 

such manner as Trump would have received distributions of Cash 

Available for Distribution pursuant to Section 9 hereof so that 

the economic interest of Trump in the Designated Parcels and the 

Partnership Assets is not adversely affected (ot~er than in a de 

minimis manner) from the economic interest of Trump had the 

Partnership not agreed to pay such excess manageme~t fees. The 
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General Partner shall have the exclusive authority to act for and 

on behalf of the Partnership, and no third party shall ever be 

required to inquire into the authority of the General Partner to 

take such action on behalf of the Partnership. In addition to 

the foregoing, the General Partner shall have the rights, 

authority and powers of general ~artners with respect to the 

Partnership business and the Partnership Assets as set forth in 

or pursuant to the Limited Partnership Act. Without limiting the 

generality of the foregoing, except as expressly provided for to 

the contrary in this Agreement, the General Partner shall be 

authorized to (i) cause the Partnership to enter into the Amended 

and Restated Waterfront Partnership Agreement, the Assignment 

Agreement, -any operating agreements for the development and/or 

operation of the Penn Yards Project and the Project Management 

Agreement, (ii) admit additional Partners to the Partnership and 

grant participation interests in the Partnership and/or the 

Partnership Assets to any Person without the consent of the other 

Partners, so long as such action otherwise complies with the 

terms of this Agreement and so long as such action does not 

reduce the Percentage Interest (or otherwise materi,ally adversely 

affect the economic interests in the Partnership Assets) of.Trump 

and (iii) manage, operate, develop,_enter into·agreements, sell, 

lease transfer, finance, mortgage, encumber, dispose of, exchange, 

convert to condominium ownership and otherwise deal in and with the 

Partnership and the Partnership Assets, including, without 
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1··-. 

'--" 

limitation, transferring title to all or any portion of the 

Common Areas to an owners' association or dedicating same to the 

City of New York. 

(b) The General Partner on behalf of the Partnership 

and without the consent of the Limited Partners shall have the 

right but not the obligation: 

(i) subject to clause (c) below, to transfer any 

Partnership Assets in complete or partial satisfaction of a 

creditor's claims, incl_uding the holder of any mortgage or other 

lien on Partnership Assets, by executing and delivering a deed in 

lieu of foreclosure, bill of sale or otherwise; 

(ii) subject to clause (c) below, to confess. a 

judgment; 

{iii) subject to clause (c) below, not to contest 

any foreclosure action commenced with respect to Partnership 

Assets or any other action claiming a default under any mortgage 

or other lien on any Partnership Assets; and 

(iv) to commence a voluntary case or other 

proceeding seeking reorganizatiori or other relief with respect to 

the Partnership or its debts under any bankruptcy, insolvency or 

other similar law seeing t.he appointment of a trustee, receiver 

or custodian of the Partnership .. 

(c) Notwithstanding the provisions of clauses (b} (i) 

and (b) (iii) above, until June 30, 1996, the General Partner 

agrees that it shall take all reasonable actions to contest any 
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foreclosure acti~n claiming a default under any mortgage or other 

lien on any Partnership Assets. 

(d) The Partners acknowledge that the purchase price 

incurred by the Partnership to acquire each Designated Parcel is 

as follows: (i) Parcel D, $7,044,555.53; (ii) Parcel E, 

$8,367,378-.22; (iii) Parcel F, $9,795186.80; and (iv} Parcel G, 

$3,674,507.37. The purchase price is payable $4,452,747.96 in 

cash or promissory note and the balance by the Partnership taking 

title to each Designated Parcel subject to the lien of all of the 

Existing Mo~tgages, with such Existing Mortgages having been 

modified to provide that the Partnership may obtain a release of 

the lien of the Existing Mortgages affecting a Designated Parcel 

by payment of the following release pr~ces: {1) Parcel D, 

$5,958,480; (2) Parcel E, $7,077,360; (3} Parcel F, $8,285,040; 

and (4} Parcel G, $3,108,000. 

Section 7.2. Related Entities 

Except as otherwise specifically provided in this 

Agreement, the General Partner shall have the right to cause the 

Partnership to enter into contracts or otherwise deal with any 

Partner or Related Entity of any Partner in any capacity, 

including, without limitation, in connection with the business 

and operations of the Partnership, except that the terms of any 

such arrangement shall be commercially reasonable and competitive 

with amounts that would be paid to third parties on an "arms­

length" basis; provided, however, that the foregoing limitations 

shall not apply to dealings between the Owner Partnerships. 
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Without limiting the generality of the foregoing, and 

notwithstanding the commercial reasonableness or competitiveness 

thereof, the General Partner shall have the right to cause the 

Partnership to borrow money from any Partner or any Related 

Entity of any Partner and pay a rate of return on such funds 

. equal to the Applicable Rate per annum, cumulative and compounded 

semi-annually, and shall be authorized to cause the Partnership 

to enter into the Assignment Agreement, one or more operating 

agreements for the development and/or operation of the Penn Yards 

Project and the Project Management Agreement, and to take actions 

on behalf of_ the Partnership thereunder. The General Partner 

shall endeavor to advise Trump of any dealings by the Partnership 

with Related Entities to any Partner other than Trump; provided, 

however, that the failure by the General Partn_er to provide any 

such notice shall not create any liability on the part of the 

General Partner nor prevent the General Partner from entering 

into or continuing such arrangement. 

Section 7.3. Compensation to the Partners 

(a) No fees shall be payable to any Partner or any 

Related Entity of a Partner for performance of services to or on 

behalf of the Partnership, except (i) as may be approved pursuant 

to this Section 7.3, (ii) such fees as shall be determined by the 

General Partner to be commercially reasonable and competitive 

with amounts that would be paid to third parties on an 11 arms­

length11 basis, provided, however, that the General Partner shall 

have the right to pay fees to any Partner or any Related Entity 
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of a Partner which are in excess of commercially reasonable and 

competitive rates if Trump is compensated or other arrangements 

made so that the economic interest of Trump in the Partnership 

Assets is not adversely affected (other than in a de minimis 

manner), or (iii) to the extent such payment of fees shall not 

adversely affect the economic interest of Trump in the 

Partnership (other than in a de minimis manner). 

(b) Pursuant to the ,Project Management Agreement, the 

' 
Partnership shall pay to the Pr~ject Manager an annual project 

management fee (the 11 Project Management Fee 11 ) in the manner and 

as set forth therein. If the IRS determines that such Project 

Management Fees should be characterized as other than fees, then 

the allocation and distribution provisions of this Agreement 

shall be modified so as to provide a result to the Partners that 

is the same (or as close thereto) as that result which would have 

occurred under this Agreement if the IRS had not such 

determination. 

(c) The General Partner shall be reimbursed for all 

reasonable and necessary direct expenses, disbursements and 

advances incurred or made by it in connection with the management 

and operation of the Partnership and the Partnership Assets, 

including without limitation, accounting expenses, insurance 

premiums, legal fees and other direct costs. Any out-of-pocket 

expenditure made by the General Partner and eligible for 

reimbursement pursuant to this Section 7.3(c) shall not be 

treated as a Capital Contribution or otherwise result in a credit 
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to such Partner's Capital Account and any reimbursement of such 

expenditure shall not be treated as a partnership distribution to 

such Partner or otherwise result in a debit to such Partner's 

Capital Account. 

Section 7.4. Loans to Partners and Related Entities 

The General Partner shall have the right, in its 

sole discretion, to cause the Partnership to lend money to any 

Partner or any Related Entity of any Partner at a rate of 

interest equal to the Applicable Rate per annum, cumulative and 

compounded semi-annually. 

Section 7.5. - Riverside South Planning Corporation 

In the event that the Partnership shall have t~e 

right to designate a member of the Board of Directors of RSPC, 

either alone or in conjunction with the·other Owner Partnerships, 

the General Partner shall have the right to designate-such person 

(which need not be a Partner of the Partnership) as it shall 

determine in its sole discretion to serve as a member of the 

Board of Directors of RSPC; provided, however, that the General 

Partner agrees to designate, or cause Waterfront to designate 

(which shall be deemed to be a designation by the Partnership), 

Trump to serve as such director until the first to occur of (i) 

the termination of the Project Management Agreement (or of any 

replacement thereof in which Trump Project Management Corp., a 

New York corporation of which Trump is the 100% shareholder, is 

the new project manager or a partner of the new project manager), 

(ii) the Duties Reallocation Date (as defined in the partnership 

08424~00013/252761.1 -38-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO 02545370 



PX-1213, page 44 of 188

agreement of the Project Manager) or (iii) a failure by Trump to 

act, make any determination or cast any vote in the manner 

directed by the General Partner, or other breach by Trump of his 

agreement with the Partnership in any material respect or if 

Trump acts in a willful, bad faith and malicious manner. At the 

request of the General Partner, any person designated to serve, 

either by this Partnership or by Waterfront or any other Owner 

Partnership, as a member of the Board of Directors of RSPC shall, 

as a condition to such person's designation, enter into a written 

agreement with the Partnership pursuant to which such person 

shall agree (a) to keep the General Partner, or such other person 

as the General Partner shall designate, advised of all scheduled 

meetings of the Board of Directors of RSPC and the contents 

thereof and (b) prior to taking any action, making any 

determination or casting any vote as a director of RSPC or 

otherwise, to consult with the General Partner and act, make any 

determination or cast any vote in the manner directed by the 

General Partner. In the event that any person who serves ,as the 

Partnership's designated director of RSPC fails to act, make any 

determination or cast any vote in the manner directed by the 

General Partner, or otherwise breaches his or her agreement with 

the Partnership or acts in a willful, bad faith and malicious 

manner, then such person shall be personally liable to the 

Partnership for any loss, damage, cost, expense or liability to 

the Partnership arising from such failure or breach; provided, 

however, that if such person is a Partner of the Partnership, 
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then his or her personal liability shall be limited to his or her 

Partnership Interest in the Partnership. The Partnership shall 

indemnify and hold harmless the Partnership's designated director 

of RSPC from and against any and all claims, costs, losses, 

damages and expenses, to the extent of any liability or damages 

incurred by such person in furtherance of his responsibilities 

pursuant to, and to the extent performed in compliance with, 

Section 7.'5 hereof, including, without limitation, reasonable 

attorneys' fees. 

Section 7.6. Exculpation and Indemnification 

(a) None of (i) a General Partner, (ii) any Related 

Entity of a Partner retained to provide services to the 

Partnership, nor (iii) any officer, director, shareholder, 

individual employed by the General Partner or such Related Entity 

retained by the Partnership, acting on behalf of the Partnership 

in connection with any business or activity of the Partnership 

and in g·ood faith for a purpose which it reasonably believed to 

be authorized by the General Partner or otherwise authorized 

pursuant to this Agreement and in the Partnership's best 

interest, shall be liable to the Partnership or to any Partner 

for any loss arising out of or in connection with the management. 

operation or conduct of the Partnership's business and affairs, 

except by reason of willful misconduct, fraud, gross negligence 

or disregard of duties and obligations under this Agreement. The 

Partnership shall indemnify and hold harmless the General 

Partner, any Related Entity and their respective officers, 
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directors, shareholders, agents, employees, successors, heirs and 

personal representatives {each, an "Indemnified Person 11
} from and 

against any and all claims, costs,· losses, damages, expenses 

(including, without limitation~ the expense of defending, 

investigating or preparing to defend any claim) or liabilities 

(including, but not limited to, reasonable attorneys' fees) 

suffered or sustained by .them by reason of any acts performed or 

omitted to be performed by the General Partner, Related Entity or 

their agents, employees or independent contractors or on behalf 

of the Partnership or in furtherance of the interest of the 

Partnership~ provided that the Indemnified Person did not act (or 

fail to act) in bad faith, fraudulently or with willful 

misconduct or gross negligence, in respect of the matter on which 

the claim is based. 

(b) No claim, action or proceeding, or any appeal 

therefrom which is subject to the provisions of Section 7.4{a}, 

shall be settled on behalf of the Partnership without the consent 

of the General Partner, Related Entity or employee, as the case 

may be, affected thereby, which consent shall not be unreasonably 

withheld, unless the settlement of such claim, action or 

proceeding requires solely the payment of money in which event no 

consent shall be required, but if the Partnership is also a 

defendant in any such claim, action, proceeding or appeal, the 

Partnership may enter into any settlement for itself without the 

consent of any other defendant. 

OB424·0OO1:3{252761. 1 -41-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO_02545373 



PX-1213, page 47 of 188

ARTICLE 8. 

ALLOCATIONS OF PROFITS AND LOSSES 

Section 8.1. Profits 

After giving effect to the special allocations set 

forth in Section 8.3 hereof, Profits for any Fiscal Year shall be 

allocated in the following order and priority: 

(a) First, to the General Partner to the extent of the 

excess, if any, of (i) the cumulative Losses allocated to it 

pursuant to Section 8.2(b) hereof for all prior Fiscal Years, 

over (ii) the cumulative Profits allocated to it pursuant to this 

Section 8.l(a) for all prior Fiscal Years; 

(b) Second, to the Partners in proportion to and to 

the extent of the excess, if any, of (i) the cumulative Losses 

allocated to each such Partner pursuant to Section 8.2(a) (iii) 

hereof for all prior Fiscal Years, over (ii) the cumulative 

Profits allocated to such Partner pursuant to this Section 8.l(b) 

for all prior Fiscal Years; 

(c) Third, to the Partners in proportion to and to the 

extent of the excess, if any, of (i) the sum of (A) the 

cumulative Partner Priority Return of each such Partner from the 

commencement of the Partnership to the last day of such Fiscal 

Year, plus (B) the cumulative Losses allocated to such Partner 

pursuant to Section 8.2(a} (ii) hereof for all prior Fiscal Years, 

over (ii) the _cumulative Profits allocated t;.o such Partner 

pursuant to this Section 8.l(c) for all prior Fiscal Years; and 

08424-00013/252761. 1 -42-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO 0254537 4 



PX-1213, page 48 of 188

/·, 
-::.J 

(d} The balance, if any, among the Partners in 

proportion to their Percentage Interests. 

Section 8.2. Losses 

After giving effect to the special allocations set 

forth in Section 8.3 hereof, Losses for any Fiscal Year shall be 

allocated as set forth in Section B.2(a) below, subject to the 

limitation in Section 8.2(b) below. 

(a) Losses for any Fiscal Year shall be allocated in 

the following order and priority: 

(i) First, to the Partners in proportion to 

and to the extent of the excess, if.any, of (1) the 

cumulative Profits allocated to each such Partner pursuant 

to Section 8.l(d) hereof for all prior Fiscal Years, over 

(2) the cumulative Losses allocated to such Partner pursuant 

to this Section 8.2(a) (i} for all prior Fiscal Years; 

(ii) Second, to the Partners in proportion to 

and to the extent of the excess, if any, of (1) the 

cumulative Profits allocated to each such Partner pursuant 

to Section 8.l{c) hereof for all prior. Fiscal Years, over 

(2) the cumulative Losses allocated to such Partner pursuant 

to this Section B.2(a) {ii} for all prior Fiscal Years; and 

(iii) The balance, if any, 1% to the General 

Partner and 99% to Westside. 

(b) To the extent any Losses otherwise allocable to 

Westside pursuant to Section 8.2(a) hereof would cause Westside 

to have an Adjusted Capital Account Deficit at the end of any 
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Fiscal Year, any such Losses ,shall instead be allocated to the 

General Partner. 

Section 8.3. Special Allocations 

The following special allocations shall be made in the 

following order: 

{a) {i) Minimum Gain Chargeback. Notwithstanding any 

other provision of this Article 8, if there is a net decrease in 

Partnership Minimum Gain during any Fiscal Year, then, except as 

otherwise provided in Regulations Section l.7042(f), each Partner 

shall be specially allocated items of Partnership income and gain 

for such Fiscal Year (and, if necessary, subsequent Fiscal Years) 

in an amount equal to such Partner's share of the net decrease in 

Partnership Minimum Gain, as determined in accordance with 

Regulations Section l.704-2(g). Allocations pursuant to the 

previous sentence shall be in proportion to the respective 

amounts required to be allocated to each Partner pursuant 

thereto. The items to be so allocated shall be determined in 

accordance with Section ~.704-2(j) (2) of the Regulations. This 

Section 8.3(a) (i) is intended to comply with the minimum gain 

chargeback requirement in Section l.704-2{f) of the Regulations 

and shall be interpreted consistently therewith. 

{ii) Partner Minimum Gain Chargeback. 

Notwithstanding any other provision of this Article B, if there 

is a net decrease in Partner Nonrecourse Debt Minimum Gain 

attributable to a Partner Nonrecourse Debt during any Fiscal 

Year, then, except as otherwise provided in Regulations Section 
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1.704-2(i) (4), each Partner who has a share of the Partner 

Nonrecourse Debt Minimum Gain attributable to such Partner 

Nonrecourse Debt, determined in accordance with Regulations 

Section 1.704-2(i) (5) shall be specially allocated items of 

Partnership income and gain for such Fiscal Year (and, if 

necessary, subsequent Fiscal Years) in an amount equal to such 

Partner's share of the net decrease in Partner Nonrecourse Debt 

Minimum Gain attributable to such Partner Nonrecourse Debt, 

determined in accordance with Regulations Section l.704-2(i) (4). 

Allocations pursuant to t·he previous sentence shall be made in 

proportion to the respective amounts required to be allocated to 

each Partner pursuant thereto. The items to be so allocated 

shall be determined in accordance with Regulations Sections 

1.704-2{i) {4) and l.704-2{j) {2). This Section 8.3(a) (ii) is 
, 

intended to comply with the minimum gain chargeback requirement 

in Section 1.704-(2) (i} (4) of the Regulations and shall be 

interpreted consistently therewith. 

(b) Qualified Income Offset. In the event a Limited 

Partner unexpectedly receives any adjustments, allocations, or 

distributions described in Regulations Sections 

1. 704-1 (b} (2} (ii) (d) (4), (5) or (6), items of Partnership income 

and gain shall be specially allocated to such Limited Partner in 

an amount and manner sufficient to eliminate, to the extent 

required by the Regulations, the Adjusted Capital Account Deficit 

of such Limited Partner as quic~ly as possible, provided that an 

allocation pursuant to this S~ction 8.3(b) shall be made only if 
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and to the extent that such Limited Partner would have an 

Adjust~d Capital Account Deficit after all other allocations 

provided for in this Article 8 have been tentatively made as if 

this Section -8.3(b) were not in the Agreement; 

· (c) Partner Nonrecourse Deductions. Any Partner 

Nonrecourse Deductions for· any Fiscal Year or other period shall 

be specially allocated to the Partner who bears the economic risk 

of loss with respect to the Partner Nonrecourse Debt to which 

such Partner Nonrecourse Deductions are attributable in 

accordance with Regulations Section 1.704-2(i) (1). 

(d) Section 754 Adjustments. To the extent an 

adjustment to the adjusted tax basis of any Partnership Asset 

pursuant to Code Section 734(b) or Code Section 743{b) is 

required, pursuant to Regulations Section 1. 704-1 (b} {2) (iv) (m), 

to be taken into account in determining Capital Accounts as a 

result of a distribution to a· Partner·in complete liquidation of 

its Interest, the amount of such adjustment to the Capital 

Accounts shall be treated as an item of gain (if the adjustment 

increases the basis of the asset) or loss (if the adjustment 

decreases such basis) and such gain or loss shall be specially 

allocated to the Partners in accordance with their interests in 

the Partnership in the event Regulations Section 1.704-

l(b) (2) (iv) (m) (2) applies, or to the Partner to whom such 

distribution was made in the event Regulati9ns Section 

1. 704 (b) (2) (iv) (m) (4) applies. 

(e) Curative Allocations. 
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(i} The allocations set forth in Section 8.3(a), 

8.3(b), 8.3[c}, 8.3(d) and 8.3(e} hereof (the "Regulatory 

Allocations"} are intended to comply with certain requirements of 

the Regulations. It is the intent of the Partners that, to the 

extent possible, all Regulatory Allocations shall be offset 

either with other Regulatory Allocations or with special 

allocations of other items.of Partnership income, gain, loss, or 

deduction pursuant to this Sect~on 8.3{f). Therefore, 

notwithstanding any other provision of this Section 8 (other than 

the Regulatory Allocations), the General Partner shall make such 

offsetting special allocations of Partnership income, gain, loss, 

or deduction in whatever manner it determines appropriate so 

that, after such offsetting allocations are made, each Partner's 

Capital Account balance is, to the extent- possible, equal to the 

Capital Account balance such Partner would have had if the 

Regulatory Allocations were not part of _the Agreement and all 

Partnership items were allocated pursuant to Section 8.1 and 8.2. 

(ii) If the Capital Account balances of the 

Partners, determined on a tentative basis (after giving effect to 

all contributions, distributions and allocations for all 

periods), differ from the amounts that would be distributed to 

them upon the liquidation of the Partnership if all distributions 

in liquidation were governed by the provisions of A~ticle 9, then 

notwithstanding anything to the contrary herein, items of income, 

gain, loss and deduction shall be specially allocated among the 

Partners for the Fiscal Year in which the dissolution of the 
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Partnership occurs {and, if necessary, the prior Fiscal Year), in 

order to reconcile the Capital Account balances of the Partners 

with the amounts that would be distributed to them upon the 

liquidation of the Partnership if all distributions in 

liquidation were governed by the provisions of Article 9. 

Section 8.4. Other Allocation Rules 

(a) For purposes of determining the Prof.its, Losses, 

or any other items allocable to any period, Profits, Losses, and 

any such other items shall be determined on a daily, monthly, or 

other basis, as determined by the General Partner using any 

permissible method under Code Section 706 and the Regulations 

thereunder. 

(b) Except as otherwise provided in this Agreement, 

all items of Partnership income, gain, loss, deduction, and any 

other allocations not otherwise provided for shall be divided 

among the Partners in the same proportions as they share Profits 

and Losses, as the case may be, for the Fiscal Year. 

{c} Notwithstanding anything contained in this 

Agreement to the contrary, if the Partnership recognizes any 

income from the cancellation of indebtedness or otherwise in 

connection with the acquisition of the Existing Mortgages by 

Hudson Westside Associat'es, L.P., as of June 30, 1994, or a 

reduction in the amount payable thereunder to $88,800,000, then 

all such income, as well as any related tax benefits to the 

Partnership (but only to the extent of such income} including 

without limitation any increase in Partnership tax attributes 
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including any increase in the basis of Partnership assets, shall 

be allocated solely to Trumpi provided, however, in no event 

shall the amount of such income allpcated to Trump exceed the 

excess of (i) the largest amount under the Exist~ng Mortgages 

(including principal and accrued and unpaid interest thereon) 

payable immediately prior to the execution of the Waterfront 

Partnership Agreement over (ii) $88,800,000. 

(d) The Partners are aware of the income tax 

consequences of the allocations made by this Article Band hereby 

agree to be bound by the provisions thereof in reporting their 

shares of Partnership income and loss for income tax purposes. 

Section S.S. Tax Allocations: Code Section 704(c) 

In accordance with Code Section 704(c) and the 

Regulations thereunder, income, gain, loss; and deduction with 

respect to any property contributed to the capital of the 

Partnership shall, solely for tax purposes, be allocated among 

the Partners so as to take account of any variation between the 

adjusted basis of such property to the Partnership for Federal 

income tax purposes and its initial Gross Asset Value. 

In the event the Gross Asset Value of any Partnership 

Asset is adjusted pursuant to any provision of this Agreement in 

accordance with the definition of Gross Asset Value, subsequent 

allocations of incom~, gain, loss and deduction with respect to 

such Partnership Asset shall take into account any variation 

between the adjusted basis of such Partnership Asset for Federal 

income tax purposes and its Gross Asset Value in the same manner 

-49-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO 02545381 



PX-1213, page 55 of 188

as under Code Section 704{c) and the Regulations thereunder. The 

Partnership shall use any permissible method, as determined in 

the sole discretion of the General Partner, to eliminate 

disparities between book and tax items as set forth in 

Regulations Sections l.704-3{a}. 

Any elections or other decisions relating to such 

allocations shall be made by the General Partner in a manner that 

reasonably reflects t,he purpose and intention of this Agreement .. 

Allocations pursuant to this Section·B.5 are solely·for purposes 

of Federal, state, and local taxes and shall not affect, or in 

any way be taken into account in computing, any Partner's Capital 

Account or share of Profits, Loses, other items, or distributions 

pursuant to any provision of this Agreement. 

ARTICLE 9. 

DISTRIBUTIONS OF CASH 

Subject to Section 17.2, Cash Available for 

Distribution shall be distributed by the Partnership from time to 

time as determined by the General Partner (but no less frequently 

than annually) in the following order of priority: 

(a) First, to the General Partner and Westside, until 

the General Partner and Westside have each received an amount 

equal to the excess, if any, of (i) their respective cumulative 

Partner Priority Return from the inception of the Partnership to 

the end of the calendar month preceding such distribution over 

{ii) the aggregate amount of all prior distributions to them, 

respectively, pursuant to this Section 9.l(a), such amounts to be 
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distributed to the General Partner and Westside in proportion to 

their respective excess amounts; 

(b) Second, to the General Partner and Westside, until 

the General Partner and Westside have each received an amount 

equal to the excess, if any, of (i) their respective Capital 

Contribution over (ii) the aggregate amount of all prior 

distributions to them, respectively, pursuant to this Section 

9.1(b), such amounts to be distributed to the General Partner and 

Westside in proportion to their respective excess amounts; 

(c} Third, to Trump until he has received an amount 

equal to the excess, if any of (i) Trump's Capital Contribution 

over (ii) the aggregate amount of all prior distributions to 

Trump pursuant to this Section 9 .1. (c); and 

(d) The balance, if any, to the Partners pro rata in 

proportion to their Percentage Interests. 

(e) Notwithstanding anything to the contrary contained 

in this Article 9, for each taxable year other than a ,taxable 

year in which the Partnership liquidates, on the date which is 90 

days after the close thereof (the 11 Distribution Date"), provided 

that the General Partner, Westside and/or any Related Entity 

(other than the other Owner Partnerships) of either of them shall 

have received an amount equal to the Initial Investment, through 

this Partnership and/or the Partnership's Allocable Share of the 

Existing Mortgages, whether by distribution of Cash Available for 

Distribution pursuant to this Agreement or amortization of the 

Partnership's Allocable Share of the Existing Mortgages or other 

-51-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO 02545383 



PX-1213, page 57 of 188

indebtedness of the Partnership, but only to the extent of Cash 

Available for Distribution by the Partnership, there shall be 

distributed to each Partner an amount (the 11 Tax Distributionn) 

equal to.the product of (i) the highest marginal Federal, state 

and local income tax rate for an individual resident of New York 

City for such taxable year and (ii) the amount of the excess, if 

any, of any Profits allocated to such Partner for such taxable 

year pursuant to Article 8 herepf over any Losses allocated to 

such Partner for such taxable year pursuant to Article 8 hereof 

(such alloca'tions of Profits and Losses to be taken into account, 

however, only to the extent they apply for federal income tax 

purposes { taking into account ·sections B. 3, B. 4 and 8. 5) ) , less 

any distributions to such Partner pursuant to Section 9(d) hereof 

during such period. For the purposes of determining Cash 

Available for Distribution to make the Tax Distribution, the -

amount of any Capital Contributions.or borrowings from Partners 

and/or Related Entities shall not be included in the 

determination of Cash Available for Distribution and the amount 

of reserves used in such determination shall be reasonable in the 

sole judgment of the General Partner. Any Tax Distributions to a 

Partner shall reduce the amount of any subsequent distributions 

to such Partner pursuant to Article 9. 
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ARTICLE 10. 

•. ,!.J 
.....:,., 

TRANSFER OF PARTNERSHIP INTERESTS 

Section 10.1. Prohibited Transfers 

{a) Except in accordance with, and as permitted by, 

Sections 10.2, 10.3 and 10.4, a Partner may not, directly or 

indirectly, sell, assign, transfer or otherwise dispose of 

(collectively, 11 _Transfer 11 ) all or any part of its Partnership 

Interest (including, without li~itation, the right to receive 

allocations of income, profits and losses and/or distributions of 

cash flow), ·whether voluntarily or by 'foreclosure, assignment in 

lieu thereof or other enforcement of a pledge, hypothecation or 

collateral assignment, without the prior written consent of the 

General Partner, which consent may be granted or withheld in the 

sole discretion of the General Partner. 

(b) Except in accordance with and as permitted by -

Section 10.5, no Partner shall pledge, hyPothecate or 

collaterally assign all or any portion of its Partnership' 

Interest {including, with.out limitation, the right to receive 

income, gain, Losses and/or distributions of cash flow) without 

the prior written consent of the General Partner, which consent· 

may be granted or withheld in the sole discretion of the General 

Partner. 

(c) For purposes of this Agreement, any sale, 

assignment, transfer or other disposition of the capital stock or 

other equity interest in any Partner or any partner, stockholder 

or other equity owner of any Partner shall constitute a Transfer; 
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provided, however, that until such time as the General Partner 

shall notify a Partner in writing any such Transfer (other than a 

Transfer by Trump) shall, subject to the other provisions of this 

Article 10, be deemed consented to by the General Partner. 

Section 10.2. Permitted Transfers by Partners 

Notwithstanding the provisions of Section 10.1, but 

subject to the other provisions of this Article 10 {including 

without limitat;ion Section 10 .4.(g)), from and after .June 30, 

1999, Trump may, without the consent of the other Partners, 
, 

Transfer his Partnership Interest or any portion thereof to a 

Controlled Trust, provided that the trustees of such Controlled 

Trust agree in writing on behalf of the Controlled Trust to be 

bound by all of the obl.igi:ltions and restrictions of Trump 

hereunder, including, without lirnitaiion, the pledge of Trump's 

Partnership Interest to the Partnership pursuant to Section 

10.S(c) hereof and the obligation of Trump to pledge his 

Partnership Interest to secure Partnership obligations pursuant 

t,o Section 10.S(d) hereof. Prior to any such Transfer, and from 

time to time at the request of the General Partner, Trump shall 

be required to provide the General Partner with a certification, 

a~tested to by Trump, that the transferee trust complies with the 

requirements for a Controlled Trust under this Agreement, and 

such other documentat_ion as the General Partner shall require to 

evidence that such Transfer will be or is in compliance with this 

Section 10.2 and the other provisions of this Article 10. 
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Section 10.3. Effective Date of Transfers 

(a) No Transfer of all or any part of the Partnership 

Interest of a Partner permitted to be made under this Agreement 

shall be binding upon the Partnership un_less and until a 

duplicate original of such as~ignment .or instrument of transfer, 

duly executed and acknowledged by the assignor or transferor, in 

form satisfactory to the General Partner, has been delivered to 

the Partnership, and such instrument evidences the written 

acceptance by the assignee of all of the terms and provisions of 

this Agreement and represen.ts that such assignment was made in 

accordance with all applicable laws and regulations. 

(b) For financial and tax reporting purposes, every 

voluntary sale, assignment or other transfer (as distinguished 

from the original issuance) of any Partnership Interest or 

portion thereof shall be deemed to have occurred, and shall have 

no prior effect, as of the close of business on the day on which 

such event shall have in fact occurred, and every involuntary 

sale, assignment or transfer (whether by bequest, operation of 

law or any other method) of any Partn~rship Interest shall be 

deemed to have occurred, and shall have no prior e!fect, as of 

the close of business on the day on which the Partnership shall 

have received evidence of such transfer. 

Section 10.4. Conditions Applicable to Transfers 

(a). Compliance with Laws, etc. 

Notwithstanding any provisions hereof to the contrary, 

unless otherwise approved by the General Partner: 
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• I 

\._) 0' 

{i) no Transfer of a Partnership Interest may be 

made to an entity exempt from Federal income tax under 

Code Section 501(a); and 

(ii) no Transfer shall be permitted if it.would 

impose fiduciary responsibility on any Partner or 

Related Entity under ERISA. 

Neither a Partner's request for such consent to a proposed 

Transfer nor the giving of sue~ consent shall obviate the 

necessity of complying with the other provisions contained in 

this Article 10. 

(b) Instruments of Transfer. 

Notwithstanding anything to the contrary contained in 

this Agreement, no change in ownership of the Partnership 

Interest of any Partner shall be binding upon the other Partners 

or the Partnership unless and until (i) true copies of the 

instruments of transfer executed and delivered pursuant to or in 

connection with such Transfer shall have been delivered to the 

General Partner, (ii) the transferee shall have delivered to the 

General Partner an executed and acknowledged assumption 

agreement, in form and substance reasonably satisfactory to the 

General_Partner, pursuant to which the transferee assumes from 

and after the date of the Transfer all the obligations of the 

transferor hereunder, whether thereto~ore accrued or thereafter 

accruing, makes all representations; warranties and covenants as 

were made pursuant to Article 14 by the transferor, and agrees to 

be bound by all the provisions of this Agreement, (iii} the 
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transferee shall have executed, ·acknowledged and delivered any 

instruments required under the Limited Partnership Act or the 

laws of any State in which the Partnership is authorized to do 

business to effect such Transfer and its admission to the 

Partnership and (iv) to the extent required by the General 

Partner, the Partnership shall have received an opinion of 

co.unsel as provided · in Sect ion 1 O. 4 ( c) . Upon the execution and 

delivery of such agreement, the_ transferor shall have no further 

obligation hereunder thereafter accruing except that the 

transferor shall remain primarily liable for all accrued 

obligations (as of the date of Transfer) 'of the transferor under 

this Agreement notwithstanding any Transfer pursuant to this 

Article 10. 

(c) Opinion of Counsel. 

(i) Prior to any proposed Transfer, the 

transferring Partner shall give a notice to the Partnership 

setting forth the material terms and conditions of such Transfer, 

the name of the proposed transferee and the name of its and/or 

the transferee's counsel (which counsel shall be satisfactory to 

the General Partner), and the following provisions shall apply: 

To the extent required by the General Partner in 

its sole discretion, there shall be deiivered to the 

Partnership an opinion of counsel to the transferring 

Partner or transferee, satisfactory in form and substance to 

the General Partner with respect to any one or more of the 

following matters: (1} that the proposed Transfer shall not 
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result in the violation of the Securities Act or any other 

applicable federal or state laws or the order of any court 

having jurisdiction over the Partnership or require 

registration of the Partnership Interest to be transferred 

under the Securities Act as then in force or the taking of 

any similar action under any similar Federal or state law 

then in force; (2) that the proposed Transfer shall not be a 

breach, violation or default under, or give rise to an 

unwaived right to accelerate any indebtedness of the 

Partnership under any agreement which the Partnership has 

provided to such counsel; (3) that the proposed Transfer 

shall not result in or create a prohibited transaction under 

ERISA, or cause the Partnership to become a "party in 

interest" as defined in Section 3{14) of BRISA, or otherwise 

result in the holder of any interest in the Partnership or 

the assets of the Partnership being subject to the 

provisions of such statut~; (4) that the proposed Transfer 

shall not result, directly or indirectly, in the termination 

of the Partnership under Code Section 708; (5) that the 

proposed Transfer shall not cause the Partnership to become 

11 publicly traded 11 for purposes of Code Section 7704; {6) 

that the proposed Transfer shall not cause the classifi­

cation of the Partnership as a partnership for purposes of 

the Code to be lost or adversely affec~ed; (7) in the case 

of a Transfer pursuant to Section 10.2 hereof, that the 

transferee is a Controlled Trust within the meaning provided 
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for in this Agreement and is otherwise permitted by and in 

accordance with this Article 10; or (8) such other matters 

as the General Partner shall request. 

(ii) The transferring Partner and the transferee 

shall pay to the Partnership all costs incurred by the 

Partnership as a result of such Transfer, and shall indemnify the 

Partnership (in a manner which is satisfactory to t~e General 

Partner) for any such costs whi.ch are or may be incurred by it 

thereafter as a result of such Transfer. 

(cl) Transferees by Operation of Law. 

{i) In the event of the death of a Limited 

Partner, the executor, administrator or trustee, legal 

representative of the deceased Limited Partner or beneficiaries, 

or if such Partner is adjudged incompetent or insane, the 

committee, guardian or conservator, or, if such Partner becomes 

bankrupt, the trustee or receiver of the estate, shall have all 

the right, title and interest of the deceased Limited Partner to 

receive allocations of Profits and Losses and distributions of 

Cash Available for Distribution but shall have no right to become 

a substituted Limited Partner except with the prior written 

consent of the General Partner pursuant to Section 10.4{g) hereof 

and otherwise in accordance with the.terms of·this•Article 10. 

The Partnership shall. not be dissolved or terminated by reason of 

the death, insanity, bankruptcy, incapacity, removal, withdrawal, 

dissolution or admission of any Limited Partner. 
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(ii) If any party or entity acquires all or any 

part of a Partnership Interest in violation of this Article 10 by 

operation of law or judicial proceeding, the holder(s} of the 

affected interest shall have no right to take action under this 

Agreement, and the Partner whose interest was affected shall be 

subject to the restrictions provided for in Section 10.6. 

(e) Acceptance of Prior Acts. Any person who becomes 

a Partner, by becoming a Partner, accepts, ratifies and agrees to 

be bound by all actions duly taken pursuant to the terms and 

provisions of this Agreemen_t by the Partnership prior to the date 

it became a Partner and, without limiting the generality of the 

foregoing, specifically ratifies and approves all agreements and 

other instruments as may have 'been executed and deli ve.red on 

behalf of the ·Partnership prior to said date and which are in 

force and effect on said date. 

(f) Survival of Obligations and Benefits. Any 

transferee of a Partnership Intere·st or portion thereof shall 

succeed to all the rights, and be subject to all the obligations, 

of the transferor Partner under this Agreement. Such rights and 

obligations include, without limitation, (i) with respect to a 

transferee of the General. Partner or Westside, rights to receive 

a Partner Priority Return and (ii) with respect to a transferee 

of Trump, all of Trump's obligations, covenants, and agreements 

hereunder. 

(g) Substituted Limited Partner. Notwithstanding 

anything in this Agreement to the contrary, no permitted 
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transferee of a Partnership Interest of a Limited Partner shall 

be admitted to the Partnership as a substituted Limited Partner 

without the prior written consent of the General partner, which 

may be granted or withheld in the sole discretion of the General 

Partner. 

Section 10.5. Pledges of Partnership Interest 

(a) Loans Secured by Pledge. Notwithstanding the 

prohibitions against a Partner pledging its Partnership Interest 

as set forth in Section 10.1, after the later to occur of (x) the 

date both th~ General Partner, Westside and/or any Related Entity 

of either of them (other than the other Owner Partnerships) shall 

have received an amount equal to the Initial Investment, through 

this Partnership and/or the Partnership's Allocable Share of the 

Existing Mortgages and (y) June 30, 1999, Trump may voluntarily 

pledge all or part of its rights to distributions of Cash 

Available for Distributio:z:i under Article 9 hereof to a 11 Pledgee 11 

{as hereinafter defined in Section 10.S(b)) to secure a loan made 

to Trump by the Pledgee pursuant to an agreement which is 

expressly subject to the provisions of this Section 10.5. Any 

such pledge by Trump shall be subject to the prior written 

consent of the General Partner, which consent shall not be 

unreasonably withheld or delayed; provided, however, that the 

General Partner will be deemed to have acted reasonably if, in 

connection with any pledge by Trump, the General Partner requires 

the Pledgee to agree to subordinate its lien to the pledges (i) 
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made by Trump under Section 10.S(c} and (ii) to be made by Trump 

under Section 10.S(d}. 

(b) Permitted Pledgees and Institutional Lenders. For 

purposes of this Agreement, the term 0 Pledgees 11 or 11 Institutional 

Lenders" shall mean (i) a savings bank, commercial bank, savings 

and loan a$sociation or trust company (whether acting 

individually or in a fiduciary capacity)·, (ii) an insurance 

company or insu:i;-ance fund, (iii_) a welfare, pension or retirement 

fund or system of a state or municipality, (iv) a state, county 

or municipal' employees retirement system, or a ·teachers or public 

employees retirement system, (v) any of the Teachers. Insurance 

and Annuity Association, The New York State Teachers' Retirement 

System, The New York State Employees' Retirement System, in each 

case, provided such entity has a net worth of at least 

$5.D, ODO, 000 and is commonly engaged in the business of making -

loans. 

(c) Pledge by Trump to Secure Obligations. 

Notwithstanding anything to the contrary contained herein, Trump 

hereby pledges, transfers, assigns and grants a continuing 

security interest to the Partnership as collateral security for 

the payment and performance of all of the obligations of Trump 

(i) under that certain guarantee of dated as of June 30, 1994, 

among other things, the obligations of Penn Yards Associates 

under the Purchase Agreement and of Trump Project Management 

Corp. under the partnership agreement for the Project Manager 

(ii) under this Agreement and (iii) under each of the other Owner 
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Partnership Agreements, all of his right, title and interest in 

and to his Partnership Int€rest. Trump agrees to execute and 

deliver to the Partnership such documents, agreements, 

certificates and financing statements as the Partnership shall 

reasonably- require to effectuate the provisions of this 

subparagraph (c), including, without limitation, a pledge 

agreement or a collateral assignment agreement. 

(d) Pledge by Partners to Secure Partnership 

Obligations. Each Partner agrees that in the event that the 

General Part·ner shall determine that it is necessary or desirable 

for all of the Partners to pledge, assign or grant a security 

interest in their Partnership Interest in the Partnership or the 

Partnership's interest in Waterfront and/or the Common Areas to 

an Institutional Lender which is not a Partner or a Related 

Entity of a Partner as collateral security for the obligations of 

the Partnership in connection with a financing by the Partnership 

with such Institutional Lender, then each Partner (including 

Trump) agrees to pledge, assign and grant a security interest in 

its or his Partnership Interest to such Institutional Lender (and 

in the case of a pledge by the Partnership of ·its interest in 

Waterfront and/or the Common Areas, the Partners hereby consent 

to such pledge, assignment and/or grant of security interest by 

the Partnership) as collateral security and execute and deliver 

all documents, agreements, certificates and financing statements 

which may be required by such Institutional Lender in connection 

therewith i· 
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Section 10;6. Transfers Void 

Any attempted withdrawal, sale, assignment, pledge, 

transfer, encumbrance, mortgage or other disposition, or 

substitution of a Partner, made in violation of this Agreement 

shall be automatically void ab initio. If any Partner makes or 

attempts to make a withdrawal, sale, assignment, pledge, 

transfer, encumbrance, mortgage or other disposition or 

substitution in violation of this Agreement, all of such 

Partner's rights hereunder to vote for or.participate in 

Partnership oecisions shall be suspended until such violation is 

cured or is waived by the remaining Partner. 

ARTICLE 11. 

DISSOLUTION, RESIGNATION OR 
BANKRUPTCY OF THE GENERAL PARTNER 

Section 11.1. Dissolution, Resignation or Bankruptcy of 
General Partner 

In the event of the dissolution, resignation or 

bankruptcy of the General Partner (collectively, a 11 Terminating 

Event 11 ), the Partnership shall be dissolved and terminated, 

except as otherwise provided in Section 11.2. 

Section 11.2. Continuation of Partnership 

No later than 90 days following the Terminating Event, 

Westside (or, if Westside shall not have a majority-i"n-interest, 

then a majority-in-interest of the Limited Partners) if it or a 

Related Entity agrees to become a General Partner in the place 

and stead of the General Partner, shall determine whether to 

continue the Partner·ship and shall, within such 90 days, give 
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written notice of such determination to the then Limited Partners 

and to the General Partner. If Westside shall so determine to 

continue the Partnership, the Interest of the General Partner 

shall become that of a Limited Partner in the Partnership, with 

the same Capital Account, the same Percentage Interest, and the 

same interest in.the Partnership profits, losses, and 

distributions of all kinds, as were.previously possessed under 

such General Partner's Interest_ in the Partnership, subject, 

however, to the limitation of liability afforded by law to a 

limited partner with respec.t to transactions or occurrences on 

and after the date on which the General Partner's Interest so 

becomes that of a Limited Partner hereunder. If Westside agrees 

to become a General Partner in the place of the General Partner 

pursuant to this Section 11.2, and to continue the Partnership, 

the Limited Partners hereby consent to Westside's substitutioa 

and admission as a General Partner and to Westside becoming Tax 

Matters Partner. 

ARTICLE 12. 

ACCOUNTS AND RECORDS; ACCOUNTANTS 

Section 12.1. Fiscal Year 

The taxable year of the Partnership for Federal income 

tax purposes shall be the calendar year or such other year as may 

be selected by the General Partner in accordance with the rules 

of the Code. 
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Section 12.2. Records 

(a) The General Partner shall maintain, or cause to be 

maintained, complete and accurate records of all transactions of 

the Partnership. 

(b) All books, records and accounts Qf the 

Partn,ership, together with an executed copy of this Partnership 

Agreement and any amendments hereto shall, at all times, be kept 

at the principal office of the _Partnership (if located in the New 

York City metropolitan area) or otherwise in a location in the 

New York City metropolitan area, and shall be open for the 

inspection and examination {and making copies) by the Partners or 

their authorized representatives during regular business hours. 

Section 12.3. Accountants; Income Tax Returns 

The accountant for the Partnership (the "Accountant") 

shall be Arthur Anderson & Co. or such other certified public­

accounting firm as the General Partner may select or a successor 

to any thereof. The Accountant shall annually.audit the 

Partnership's books and records and prepare all applicable tax 

returns, including any schedules or additional information 

reasonably required by any Partner in order to file its tax 

returns, all of the foregoing at the expense of the Partnership. 

The Partnership shall deliver' to each Partner a copy of the 

Partnership's tax returns not less than ten (10) days prior to 

filing; provided, however, tha~ .such delivery shall not be 

construed to provide any Partner with any consent, approval or 

other rights with respect to such tax return or any part thereof, 
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and each Partner hereby expressly waives any rights to stay, 

restrain or otherwise enjoin the Partnership from filing such tax 

return in the form, and containing such information, matters, 

positions or elections; determined by the General partner in its 

sole discretion. The General Partner shall use its reasonable 

efforts to timely file such tax returns, subject to its right to 

so file an extension. The General Partner shall timely 

determine, with respect to any _income tax return, any required or 

permitted election of the_ Partnership, including, without 

limitation, 'elections with respect to the useful ·life and 

depreciation rates of the assets of the Partnership, and the 

Partnership shall make such elections in accordance with such 

determination; provided, however, that at the request of any 

Partner the Partnership shall make the election to adjust its 

basis in its assets pursuant to Code S.ection 754. 

ARTICLE 13. 

STATEMENTS, INFORMATION AND TAX MATTERS 

Section 13.1. Reporting 

{a) The General Partner shall use its ·reasonable 

efforts to deliver to each Partner within 120 days after the end 

of each Fiscal Year a statement with respect to the Partnership, 

prepared or reported on by the Accountant, which statement shall 

include, as of the end of· and for such Fiscal Year, the 

:following: 
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(i} financial statements prepared in 

accordance with generally accepted accounting principles, 

together with the Accountant's audit report thereon; 

(ii) an analysis of the capital contributions 

and the distributions and payments under Articles 5, 9 and 

17; and 

(iii) the then current balances in the Capital 

Accounts of each Partner. 

(b) The General Partner shall use its reasonable 

efforts to deliver to the Partners within 90 days from the end of 

each Fiscal Year any information necessary for the preparation by 

the Partners of their Federal and state and local income or other 

tax returns and shall deliver to the Partners any other 

information required to be furnished to the Partners by law 

within the time period for furnishing such information. 

(c) The cost of all such reporting shall be paid by 

the Partnership as a Partnership expense. Each Partner shall 

have such rights to review the books. and records of the 

Partnership as shall be provided generally to partners of a 

partnership by applicable law. Notwithstanding the foregoing, if 

the books and records so kept by the Partnership or the financial 

statements so prepared are challenged by any Partner, former 

Partner or any legal _representative thereof (individually, a 

ttChallenging Party"), the entire cost and expense to the 

Partnership of all additional outside ~ccounting work (including 

the ?Ut-of-pocket outside accountants' fees incurred by the 
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Challenging Party) resulting from such challenge shall be paid 

and borne by the Challenging Party, unless a material adjustment 

in the Partnership's books and records or in the Partnership's 

financial statements is made as a result of such challenge, in 

which event the expense of the additional outside accounting work 

shall be borne by the Partnership. 

(d) .Notwithstanding anything to the contrary herein. 

the obligation of the General Partner to deliver financial 

statements•and other·reports to the Partners will be subject to 

the General Partner's receipt of information on a timely basis 

from the Project Manager under the Project Management Agreement. 

Section 13.2. Tax Matters 

{a) The General Partner, as long as it is a General 

Partner, shall act as the Tax Matters Partner of the Partnership, 

as provided in the regulations pursuant to Section 6231 of the 

Code. Each Partner hereby approves of such designation and 

agrees to execute, certify, acknowledge, deliver, swear to, file 

and record at the appropriate public offices such documents as 

may be deemed necessary or appropriate to evidence such approval. 

To the extent and in the manner provided by applicable Code 

sections and regulations thereunder, the Tax Matters Partner (a) 

shall furnish the name, address, profits interest and taxpayer 

identification number of each Partner to the IRS, and (b) shall 

inform· each Partner of administrative or judicial proceedings for 

the adjustment of Partnership items required to be taken into 

account by~ Partner for income tax purposes. 
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(b) The Partnership will reimburse the Tax Matters 

Partner for all third party expenses reasonably incurred·by it in 

connection with any administrative or judicial proceeding with 

respect to the tax liabilities of the Partners. 

ARTICLE 14. 

REPRESENTATIONS. WARRANTIES, COVENANTS AND EVENTS 

Section 14.1. Representations, Warranties and Covenants by Each 
Partner' 

Each Partner represents and warrants to, and covenants 

and agrees with, the other Partners as follows: 

(a) Its Partnership Interest has been acquired under 

this Agreement for its own account, for investment, and not with 

a view to, or for sale in connection with, any distribution 

thereof, nor with any present intention of distributing or 

selling such Partnership ·Interest, and that it will not make or 

offer to make a transfer of its Partnership Interest in violation 

of the Securities Act or any other applicable federal or state 

law. 

{b) (i) It is not acquiring its Partnership Interest 

with funds of a pension plan subject to ERISA, and (ii) its 

acquisition of its Partnership Interest pursuant to this 

Agreement does not result in or create a prohibited transaction 

under, or result in the Partnership becoming a nparty in 

interest 11 as defined in Section 3(14) of ERISA, or otherwise 

result in any other holder of a Partnership•Interest or the 

Partnership Assets being subject to such statute. 
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J 

(c) (i} ·The execution and delivery of this Agreement 

by each Partner will constitute the valid and binding agreement 

by it or him enforceable in accordance with its terms. 

(ii) The execution and delivery of this Agreement 

and its performance hereunder will not co~flict with, or breach 

or result in a default under, any laws or any agreement to which 

it or he is bound. 

(d) Trump does not have any intere~t (other than his 

Partnership Interest in this Partnership or his partnership 

interests in the other Owner Partnerships and or indirectly in 

Waterfront through his partnership interest in this Partnership 

and the other Owner Partnerships), directly or indirectly, in any 

real property located in the Penn Yards or any right or option to 

acquire any such interest. 

(e) No consent, approval or other authorization, 

except for such as have been obtained or waived on or prior to 

the date hereof, is required in connection with the execution and 

delivery by such Partner of this Agreement or the performance by 

such Partner of its obligations hereunder. 

Section 14.2. Additional Representations by Trump 

(a) (i) Trump represents to the other Partners that, 

as of June 30, 1994, the only pending litigation which challenged 

the zoning for the proposed development of the Penn Yards Project 

was the action entitl"ed Coalition Against Lincoln West, Inc. et 

al. v. City of New York, et al., Index No. 109439/93 1 Supreme 

Ct., New York County (the 11 Pending Litigation 11 ). 

DB-424·00013/252761.1 -71-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO 02545403 



PX-1213, page 77 of 188

(ii) In the event that there is a breach of the 

representation contained in subparagraph (i} above, Trump shall 

be obligated to make an Additional Contribution· to the 

Partnership in cash in an amount equal to 5% of the Initial 

Investment. The parties acknowledge and agree that the· 

obligation of Trump to make the Additional Contributions required 

by this Section 14.2 (or upon failure by Trump to make any such 

required Additional Contribution, in lieu thereof reduce the 

Percentage Interest of Trump as· provided for in this Agreement} 

is a material inducement ·to the Partnership and the Partners 

{other than Trump} entering into this Agreement and acquiring the 

Existing Mortgages and the Partnership Assets. 

(b) Trump acknowledges that pursuant to the.Assignm¢nt 

Agreement all of the representations, covenants, agreements and 

obligations of Trump pursuant to (i} the Purchase Agreement, that 

certain guarantee of the Purchase Agreement by Trump dated as of 

June 30, 1994 and any other documents executed in connection 

therewith and (ii) the Waterfront Partnership Agreement, the 

Agreement of Limited Partnership of the Project Manager, the 

Collateral Assig?ment and Pledge Agreements, ~ach dated as of 

June 30, 1994, with respect to Trump's (or affiliated entities of 

Trump) partnership interests in Waterfront and the'Project 

Manager and any other d~cuments executed in connection.therewith 

(collectively, the 11 Assigned Benefits 11
), have been ratably 

assigned to the Partnership and the other Owner Partnerships so 

that Waterfront, the Partnership and each of the Owner 

Partnerships are the beneficiaries of the Assigned Benefits on a 
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pari passu basis. Trump hereby agrees the Partnership and the 

other Owner Partnerships shall be entitled to rely on all of his 

representations, covenants, agreements and obligations comprising 

the Assigned Benefits as if made directly to the Partnership 

herein or to the other Owner Partnerships in their respective 

Owner Partnership Agreements. 

Section 14.3. Certain Additional Events 

{a) In the Waterfront Partnership Agreement Trump 

agreed with the other partners of Waterfront that upon the 

happening of certain even_ts Trump would be required to make 

Additional Contributions to· Waterfront and/or his interest in 

Waterfront would be reduced and/or other obligations on the part 

of Trump would arise, which obligations on the part of Trump 

comprise a portion of the Assigned Benefits. Trump hereby agrees 

with the other Partners as follows, the parties acknowledging ~nd 

agreeing that obligation of Trump to make the Additional 

Contributions as required by this Section 14.3 (or upon failure 

by Trump to make any such required Additional Contribution, in 

lieu thereof reduce the Percentage Interest of Trump as provided 

for in this Agreement) is a material inducement to the 

Partnership and the Partners (other than Trump) entering into 

this Agreement and acquiring the Partnership Assets, as well as 

becoming subject to the Existing Mortgages: 

In the event (i) a Building Permit (which Building 

Permit shall be for the entire building and not just the 

foundation of the building} is not issued on or before the 

Building Permit Approval Date, for a building or buildings 

Oa.424~00013/252761. 1 -73-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO 02545405 



PX-1213, page 79 of 188

aggregating not less than 500,000 square feet of rentable area or 

(ii) on or before the July 1, 1996 {provided that in the event of 

an Unavoidable Delay due solely to an event described in clause 

(b) of the definition thereof, such date of July 1, 1996 shall be 

extended by-the amount o~ delay caused by_ such Unavoidable 

Delay), there shall not be a final non-appealable'judicial 

determination or final non-appealable settlement of the action 

entitled Coalition Against Lincoln West, Inc. et al. v. City of 

New York, et al . , Index No. 1O9·43 9 / 9 3, Supreme Ct. , New York 

County (the 11 Pending Litigation 11
) which confirms in all material 

respects the memorandum decision of the Supreme Court of the 

State of N~w York dated January 27, 1994 in the Pending 

Litigation, in each case, Trump shall be obligated to make an 

Additional Contribution to the Partnership in cash in an amount 

equal to 1% of the Initial Investment and from and after such 

date Trump shall be solely responsible for the payment of all 

legal fees and disbursements (after such date) which may be 

incurred by the Partnership in connection with the Pending 

Litigation. If there is a continuing failure to obtain such 

Building Permits, then for each full calendar month that elapses 

from the date of the required performance until the date such 

permits shall have been obtained, Trump shall be obligated to 

make additional monthly Additional Contributions to the 

Partnership in cash, within the first 20 calendar days of each 

month, in an amount equal to 1%" of the Initial Investment. For 

example, if the Building Permit Approval Date is May 1, 1996 and 

the Building Permits are not obtained by August 30, 1996, then 
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Trump shall make an Additional Contribution in cash in an amount 

equal to 4% of the Initial Investment. In addition, Trump shall, 

regardless of whether Trump makes the Additional Contributions 

required by this Section 14.3, pay all legal fees and 

disbursements which may be incurred in connection with the 

Pending Litigation from and after the date July 1, 1996. 

{b) For the purposes of this Agreement: (i) "Building 

Permit 11 shall mean a permit, duly and validly issued by the 

Department of Buildings of the •city of New York and by any other 

governmental agency having jurisdiction with•respect thereto, 

permitting the construction of improvements of the initial 

500,000 square feet of rentable area in the aggregate at one or 

more of the parcels D, E, F & Gas designated in the Declaration 

(and as more particularly described in Exhibit A attached hereto) 

{or such other sites as shall be designated by one or more of the 

Owner Partnerships) in accordance with plans and specifications 

prepared and/or submitted by or on behalf of the Partnership or 

any of the other Owner Partnerships; and (ii) "Building Permit 

Approval Date 11 shall mean May 1, 1996, provided, however, in the 

event that at any time after the date hereof this Partnership or 

any of the other Owner Partnerships shall determine to change the 

site(s) and/or type(s) of the designation of the initial 500,000 

square feet of rentable ~rea in a manner which requires to the 

Partnership or the applicable Owner Partnership to make a new 

application to The City of New York for a Building Permit for the 

initial 500,000 square feet of rentable area or otherwise start 

the process of obtaining a Building Permit anew, then the 
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Building Permit Approval Date shall be extended to the first day 

of the month which is 22 calendar months following the date of 

such redesignation; provided, further, that the dates and periods 

provided for above shall be exten~ed by reason of Unavoidable 

Delay by the amount of delay in the Partn~rship's or other Owner 

Partnership's ability to obtain a Building Permit caused solely 

as a result of such Unavoidable Delay. 

Section 14.4. Remedies for Failure by Trump to Make Additional 
Capital Contributions 

(a) In the event that Trump fails to make the required 

Additional Contributions.as set forth in Sections 14.2(a) and/or 

14.3 hereof, the Percentage Interest of Trump shall be 

automatically and permanently reduced by a number of percentage 

points (including fractional points) that is equal in number to 

the percentage which Trump is required to contribute of the 

Initial Investment, and the Percentage Interest of Westside shall 

be increased by a ltke amount. For example, if Trump failed to 

make an Additional Contribution in an amount equal to 4% of the 

Initial Investment, then his Partnership Interest would be 

reduced from 30% to 26%. 

(b) If the representation set forth in Section 14.2(a} 

hereof shall prove to be untrue or any event described in Section 

14.3 hereof shall occur, then regardless of whether Trump shall 

make the required Additional Contributions, (i) the Partnership 

shall have the right, exercisable in the sole discretion of the 

General Partner, to terminate the Project Management Agreement 

with the Project Manager, and (ii} each of the other Owner 

Partnerships shall have the right, exercisable in the sole 
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discretion of their respective general partners, to terminate its 

respective project management agreement with the Project Manager. 

(c) This Section 14.4 shall be the sole and exclusive 

remedy of the Partnership or any Partner upon the occurrence of a 

breach of the representation contained in Section 14 .. 2 or upon 

occurrence of such events described in Section 14.3 or for a 

failure by Trump to make any Additional Contribution required 

pursuant to Sections 14.2 and 14.3. 

ARTICLE 15. 

EXISTING MORTGAGES 

Section 15.1. Foreclosure .of Existing Mortgages 

(a) The Partners acknowledge that the Partnership 

has taken title to the Designated Parcels subject to the Existing 

Mortgages originally held by The Chase Manhattan Bank, N.A. and 

assigned to Related Entities of the ·General Partner or Westside 

and/or other persons or entities. For so long as the initial· 

assignees of the Existing Mortgages or any Related Entity of such 

assignees shall hold any of the Existing Mortgages, in the event 

of the foreclosure of any of the Existing Mortgages, and as a 

result thereof the Partnership shall no longer hold record or 

beneficial title to the Designated Parcels, the Partnership shall 

be deemed to make an offer to purchase all of rrump's Partnership 

Interest in the Partnership for a purchase price equal to the 

greater of $24,428,880 or the fair marke·t value of Trump's 

Partnership Interest on the day immediately preceding any such 

·foreclosure sale. For the purposes of this Article 15, 11 fair 

market value" of Trump's Partnership Interest shall mean that 
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percentage of the fair market value of the Partnership Assets 

which Tr·ump would have received had the Partnership Assets been 

sold in an arms' length transaction to an unrelated third-party 

and the Partnership thereafter liquidated after giving effect. to 

(i) all Partnership liabilities and obligations, contingent or 

otherwise, including, without limitation, all costs, expenses, 

taxes (such as transfer taxes, gains taxes, income taxes, etc.) 

and legal and professional fees and expenses the Partnership 

would have incurred had the Partnership Assets been so sold and 

the Partnership liquidated, and (ii) all· liabilities and 

obligations, contingent or ·otherwise, .of Trump under this 

Agreement or any other agreement or-document to which he is a 

party or by which he may be bound relating to the Partnership 

Assets. 

(b) In consideration of the for~going agreements 

by the General Partner and Westside, in the event that the rate 

of interest on all or any portion of the Existing Mortgages is 

less than the Applicable Rate, then the Partnership shall pay to 

Westside an amount equal to its Allocable Share of the difference 

between the effective rate of interest on the.Existing Mortgages 

in the aggregate and the amount the Partnership would have been 

required to pay had the entire amount of'the Existing Mortgages 

accrued interest at the Applicable Rate. Any such payment by the 

Partnership pursuant to this Section 15.l(b) shall be paid pari 

passu with, at such times as the Partnership shall pay, interest 

on the Existing Mortgages. 

Section 15.2. Determination of Fair Market Value 
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If within thirty (30) days after an event giving rise 

to an offer to purchase Trump's Partnership Interest pursuant to 

Section 15.1 hereof occurs, the Partnership and Trump have been 
., ' 

unable to agree upon the fair market value of Trump's Partnership 

Interest in the Partnership, then the fair market value shall be 

determined by appraisal in accordance with the following 

procedures: 

(a) Each of the Partnership and Trump shall select an 

appraiser (each an 11 Appraiser 11
)· within twenty (20) days after the 

expiration of the 30-day period provided for in clause (a) above. 

Each Appra,iser shall be instructed to determine independently.of 

the other the fair market value of Trump's Partnership Interest 

within thirty (30) days after the expiration of such 20-day 

period. If only one Appraiser shall have been so appointed 

within such 20 days, or if two Appraisers shall have been so 

appointed but only one such Appraiser shall have made such 

determination within such 30-day period thereafter, then the 

determination of such Appraiser shall be final and binding upon 

the parties. 

(b) If the two Appraisers have been appointed and have 

made their determinations within the respective requisite periods 

set forth above and if the difference between the amounts so 

determined shall not exceed ten (10%) percent of the lesser of 

such amounts, then the fair market value ·shall be an amount equal 

to the midpoint between the amounts so determined. 

(c) If the difference between the amounts so 

determined exceeds ten (10%) percent of the lesser of such 
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amounts, then (a) such two Appraisers shall have twenty (20) days 

to appoint a third Appraiser; (b) if such Appraisers fail to do 

so, then either the party may request the American Arbitration 

Association or any successor organization thereto to appoint an 

Appraiser within twenty (20) days of such.request and both 

parties shall be bound by any appointment so made within such 

20-day period; and (c) if no such third Appraiser shall have been 

appointed within such 20 days, then either party may apply to any 

court having jurisdiction to make such appointment. 

(d) such third Appraiser, however selected, shall be 

jointly instructed by the parties to determine the fair market 

value within thirty (30) days after such Appraiser's appointment. 

The third Appraiser shall be instructed to select the appraisal 

of the one of the first two which is closest to the determination 

of third Appraiser.· The determination of the third Appraiser 

shall be final and binding upon the parties as to fair market 

value. 

{e) If the fair market value is determined pursuant to 

clause {b) above, then all fees and expenses incurred in any 

proceeding conducted pursuant to this Section 15.2 shall be borne 

equally by the parties except that each party shall pay the fees 

of the Appraiser selected by it or him. If a third Appraiser is 

selected, then the party whose appraisal is not selected by the 

third Appraiser shall pay all fees and expenses incurred in any 

proceeding conducted pursuant to this Section 15.2 (including, 

without limitation, the fees of all. three of the Appraisers) . 
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{f) The parties shall each have the right to submit 

such data and memoranda to each of the Appraisers (with copies to 

each other} in support of their respective positions as they may 

deem necessary or ap~ropriate. 

(g) Each Appraiser appointed p~rsuant to this Section 

15.2 shall be a qualified member of the American Institute of 

Real Estate Appraisers (or any successor of such Institute, or if 

such organization or successor.shall no longer be in existence, a 

recognized national association·or institute of appraisers) 

having at least ten (10) years' experience in the valuation of 

properties which are similar in character to the property in 

question. 

(h) It is expressly understood, and the Appraisers 

shall acknowledge and agree, that any determination of fair 

market value shall be based solely on the definitions of the same 

as set forth in Section 15.1 hereof. The Appraisers shall not 

have the power to add to, modify or change any such definitions 

or any other provisions of this Agreement, and the jurisdiction 

of the Appraisers is accordingly limited. 

ARTICLE 16. 

BANK ACCOUNTS 

The cash capital contributions of the Partners and 

other funds of the Partnership shall be deposited in a segregated 

bank account or accounts which shall be specially opened and 

maintained by the General Partner. All withdrawals from any such 

account or accounts may be made only upon the signature of the 

General Partner by its officers·or such other persons as the 

08424•00013/252761.1 -81-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO_02545413 



PX-1213, page 87 of 188

General Partner shall designate in its sole discretion. No funds 

of the Partnership shall be commingled with any other funds or 

placed in any other accounts of the Partners. 

ARTICLE 17. 

DISSOLUTION 

Section 17.l. Events of Dissolution 

The Partnership shall be dissolved upon the occurrence 

of any of the following events: 

(a) the expiration of the term of the Partnership as 

provided in Article 3 hereof; 

(b) a sale or other disposition of all'or 

substantially all of the assets of the Partnership, unless within 

10 business days thereafter the General Partner determines to 

continue the Partnership; 

(c) {i) the filing by the Partnership of a voluntary 

petition for relief under Title 11 of the United States Code or 

any successor or amendatory provisions thereto, or (ii) 90 days 

after the filing of an involuntary pet"ition against the 

Partnership for relief under Title 11 of the United States Code 

or any successor or amendatory provisions thereto, or (iii) 90 

days after the appointment of a trustee or receiver of the 

Partnership or the assignment of the Partnership or any material 

part of the Partnership's assets for the benefit of creditors by, 

of, or with respect to the Partnership 1 unless any such event 

referred to in subsection {c} (ii} or (c) (iii) is remedied within 

90 days of its occurrence or unless within 90 days after the 

occurrence of an event referred to in subsection (c) (i) or the 
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expiration of the 90-day period referred to in subsection (c) (ii) 

or (c} {iii) the General Partner shall determine to continue the 

Partnership; 

(d) a dissolution of the Partnership pursuant to 

Article 11, unless the Partnership is continued as provided 

therein; 

(e) the unanimous written consent of the Partners to 

dissolve the Partnership; or 

(f) provided that the Partners retain the same 

economic interest in the Partnership Assets as t~ey would have 

had pursuant to t_his Agreement, the determination of the General 

Partner to dissolve the Partnership. 

Section 17.2. Liquidation of Partnership 

{a) In the event of th~ dissolution of the 

Partnership, there shall be an orderly liquidation of the 

Partnership Assets, unless the remaining General Partner(s) 

determine that an immediate sale of all 'or part of the 

Partnership Assets would.cause undue loss to the Partners, in 

which event (i) the liquidation may be deferred for a reasonable 

time except as to those assets necessary. to satisfy the 

Partnership debts and the Partners shall be deemed to have 

elected to reconstitute the Partnership for such period, or (ii) 

all or part of the Partnership Assets may be distributed in kind, 

subject to the provisions of and in the same manner as cash under 

the applicable provisions of this Section 17.2. If Partnership 

Assets are distributed in kind, the Capital Accounts of the 

Partners shall be adjusted to reflect the gain or loss that would 
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have been recognized by the Partnership if those assets had been 

sold for an amount equal to their fair market value as determined 

by the General Partner in its sole discretion at the time of 

distribution. 

(b) Upon any dissolutio.n of th~ Partnership 1 the 

Accountants shall prepare a statement setting forth the assets 

· and liabilities of the Partnership as of the date of dissolution, 

and such statement shall be furnished to all Partners. 

(c) In the event of· liquidation of the assets, they 

shall be liquidated as promptly as possible, and the General 

Partner shall designate one. of the Partners (which may be the 

General Partner) to supervise such liquidation (the 11 Liguidating 

Partner 11
), which shall be conducted in an orderly and 

business-like manner so as not to involve undue sacrifice, as the 

General Partner shall determine in its sole discretion. The 

proceeds thereof shall be applied and distributed in the 

following order of priority: 

(i) for the payme·nt of the debts and 

liabilities of the Partnership (including those of the 

Partners and Related Entities) and the expenses of 

liquidation; 

{ii) to the setting up of any reserves which 

the General Partner reasonably may deem necessary for any 

contingent .or unforeseen liabilities or obligations of the 

Partnership arising out of or in connection with the 

Partnership. Said reserves may be paid over by the 

Liquidating Partner to an attorney-at-law, as escrowee, to 

08424·00013/252761.1 -84-

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO_02545416 



PX-1213, page 90 of 188

be held by him for the purpose of disbursing such reserves 

in payment of any of the aforementioned contingencies and, 

at the expiration of such period as .the Liquidating Partner 

shall deem advisable, to distribute the balance of such 

reserves to the Partners in accordance with Article 9 

hereof; and 

( iii) thereafter, to the Partners and their 

successors in accordance with the provisions of.Article 9. 

In the event that the winding-up of the Partnership will not 

be completed within the Fiscal Year in which the Partnership 

is dissolved, the General Partner may revalue Capital 

Accounts pursuant to paragraphs l(b) {2) (ii) (b) and 

l(b) (2) (iv} (fl of Regulations Section 1.704. 

(d) No dissolution of the Partnership shall release or 

relieve any of the Partners of their obligations under this 

Agreement. 

Section 17.3. No Recourse Against the General Partner 

The Limited Partners shall look solely to the assets of 

the Partnership for the return of their respective investments, 

and if the property of the Partnership remaining after the 

payment or discharge of the debts and liabilities of the 

Partnership is insufficient to return such investment after 

making all distributions to Partners pursuant to Articles 9 and 

17 hereof, they shall have no recourse therefor (upon dissolution 

or otherwise) against the General Partner, or if there shall be 

none, a duly appointed trustee or liquidator, any of their 

Related Entities or any other Limited Partner. 
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ARTICLE 18. 

AMENDMENTS 

Section 18.1. Amendments 

Subject to Section 18.2, amendments may be made to this 

Agreement from time to time by the Gene.ral Partner with the 

written consent of the Limited Partners; provided, however, that 

no such consent shall be necessary to the making by the General 

Partner of any such amendment entered into (i) to add to the 

duties or obligations of the General Partner, or surrender any 

right or power granted to the General Partner herein; (ii) to 

cure any ambiguity, to correct or supplement any provision herein 

which may inconsistent with any other provision herein, or to add 

any other provision necessary to clarify matters or questions 

arising under this Agreement which will not be inconsistent with 

the existing provisions of this Agreement; or (iii) to delete or 

add any provision of this Agreement required to be so deleted'or 

added by any Federal agency or by a State ·11 Blue Sky 11 commission 

or similar agency, which addition or deletion is deemed by such 

agency or commission to be for the benefit or protection of the 

Limited Partners; and Rrovided further, that without the consent 

of the Partner to be adversely affected by the amendment, •this 

Agreement may not be amended so as to (i) convert a Limited 

Partner's interest to that of a General Partner; (ii) modify the 

limited liability of a Limited Partner; •(iii) alter the 

allocations set forth in Article 8, or the distributions set 

forth in Article 9i (iv) increase the obligations or decrease the 

rights of any Partner; or (v) effect any amendment or 
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V 

modification to this Section 18.1, or to take any other action 

for which such consent is· required hereunder. Any proposed 

amendment shall be adopted if the General Partner shall have 

received written approval thereof from the Limited Partners; 

provided, however, that failure by any Limited Partner to give 

written notice of 4isapproval within 30 days after the mailing of 

such proposed amendment shall be conclusively deemed to be 

approval thereof. A written approval or deemed approval may not 

be withdrawn or voided once it is received by the General 

Partner. A Limited Partner who objects to a proposed amendment 

may thereafter file a valid. written approval. Any proposed 

amendment which is not adopted may be resubmitted, but if any 

proposed amendment is not adopted, any written approval or deemed 

approval received with respect thereto shall be void and shall 

not be effective with respect to any resubmission of the proposed 

amendment. 

Section 18.2. Additional Limited Partners 

If this Agreement shall be amended as a result of 

adding or substituting a Limited Partner, the amendment to this 

Agreement shall be signed by the General Partner and by the 

Person to be substituted or added, if a Limited Partner is to be 

substituted, and by the assigning Limited Partner. In making any 

amendments 1 there shall be prepared and filed for recordation by 

the General Partner such documents and certificates as shall be 

required to be prepared and filed. 
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ARTICLE 19. 

POWER OF ATTORNEY; RESTRICTIONS 

Each Limited Partner, including each substituted 

Limited Partner, by executing this Agreement, hereby irrevocably 

constitutes and appoints the General Partner, with full powers of 

substitution, as his or her true and lawful attorney-in-fact, and 

empower and authorize such attorney, in his or i_ts name, place 

and stead to make, execute, deliver, acknowledge, swear to, file 

and record in all necessary or appropriate places such documents 

as may be necessary or appropriate to carry out this Agreement, 

including but not limited to (a) all certificates and other 

instruments (including counterparts of this Agreement), and any 

amendments (including counterparts of this Agreement), and any 

amendment thereof, which said attorney-in-fact deems appropriate 

to form, qualify or·continue the Partnership as a limited 

partnership (or a partnership in which the Limited Partners will 

have limited tiability comparable to that provided by the Limited 

Partnership Act) in the jurisdictions in which the Partnership 

may conduct business or in which such formation, qualification or 

continuation is, in the opinion of said attorney-in-fact, 

necessary or desirable to protect the limited liability of the 

Limited Partners; (b) all amendments to this Agreement adopted in 

accordance with the terms hereof; (c) all amendments to the 

Certificate as now or hereafter amended, and such other 

certificates, instruments or documents that·may be deemed 

appropriate by said attorney-in-fact or required to reflect (i) a 

change of name or the principal place of business of the 
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Partnership or of the name or address of any Partner, (ii) any 

change in or amendment of this Agreement, (iii) the admission of 

additional General Partners or Limited Partners or substituted 

General Partners or Limited Partners or (iv) the redemption of 

the Interest of one or more Partners and/or the withdrawal of one 

or more Partners frqm the Partnership; (d) all agreements, 

documents, certificates and financing statements which said 

attorney-in-fact deems.appropriate to effectuate and reflect the 

pledge or assignment of a Partner's Partnership Interest pursuant 

to Sections 10.S(c) and (d) hereof; (e) all conveyances and other 

instruments which said attorney-in-fact deems appropriate to 

reflect the dissolution and termination of the Partnership; and 

(f) any other further action, including furnishing verified 

copies of this Agreement and/or excerpts therefrom, which said 

att~rney-in-fact shall consider necessary or convenient in 

connection with any of the foregoing, hereby giving said 

attorney-in-fact full power and authority to do and to perform 

each and every act and thing whatsoever requisite and necessary 

to be done in and about the foregoing as fully as the undersigned 

might or could do if personally present, and hereby ratifying and 

confirming all that said attorney-in-fact shall lawfully do or 

cause to be done by virtue hereof. The appointment by the 

Limited Partners of the foregoing power of attorney shall be 

deemed to be a power coupled with an interest and shall survive 

the bankruptcy, death, adjudication of incompetence or insanity 

of the grantor thereof and shall survive the delivery of an 

assignment of any Limited Partner of the whole or any portion of 
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his interest; except that, where the assign~e thereof has been 

approved by said attorney-in-fact for admission to the 

Partnership as a substituted Limited Partner, the power of 

attorney shall survive the delivery of such assignment for the 

sole purpose of enabling the aforesaid satd attorney-in-fact to 

execute, acknowledge, and file any instrument necessary to effect 

such substitution. 

ARTICLE 20. 

MISCELLANEOUS 

Section 20. 1·. Recipient of Distributions 

All distributions of cash or property to be made 

to the Partners pursuant to the provisions of this Agreement 

shall be made directly to the parties entitled thereto at the 

addresses set forth on the first page of this Agreement, or at 

such other address as shall have been set forth in a notice sent 

pursuant the provisions of Section 20.2. 

Section 20.2. Notices, Etc. 

Any offer, acceptance, election, approval, 

consent, request, waiver, notice or other document (collectively. 

11 Notice 11 ) required or permitted to be given pursuant to any 

provisions of this Agreement, shall be deemed duly given only 

when in writing, signed by or on behalf of the person giving the 

same, and either (i) personally.delivered (with receipt 

acknowledged), (ii) sent by telecopy (with appropriate 

confirmation of receipt) or (iii) sent by registe~ed or certified 

mailr return receipt requested, postage prepaid, addressed to the 

person or persons to whom such Notice is to be given, in each 
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case at the address set forth for such party on annexed Schedule 

20.2, or at such other address as shall have been set forth in a 

Notice sent pursuant to the provisions of this Article, and to 

such other parties listed on annexed Schedule 20.2. 

Notwithstanding any provision herein to the contrary, any routine 

reports required by this Agreement to be submitted to the 

Partners at specified times may be sent by first-class mail. All 

,Notices shall be deemed given (i) when received or receipt is 

refused, or (ii) upon failure of delivery because notice of such 

Partner's change of address has not been given in accordance with 

the terms of this Section 20.2. Any Partner may change its 

address and/or telephone number for the receipt of Notices at any 

time by giving Notice thereof to all other Partners; but no such 

Notice of change of address and telephone number shall be 

effective until received by the Partners, and any Partner which 

is prevented from giving any Notice pursuant hereto to any 

Partner on account of such Partner changing its address and/or 

telephone number without having given Notice thereof to all the 

other Partners shall nevertheless be deemed to have given such 

Notice in accordance with this Section 20.2 to such Partner 1 

provided such Notice is sent to the most recent address of such 

Partner of which Notice has been given pursuant hereto. 

Section 20.3. Binding Effect 

The provisions of this Agreement shall be binding 

upon and inure to the benefit of the parties hereto and their 

respective personal representatives, heirs, successors and 

permitted assigns. 
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Section 20.4. Modification. Waiver or Termination 

No modification, waiver or termination of this 

Agreement, or any part hereof, shall be effective unless made in 

a writing signed by the party or parties sought to be bound 

thereby and no failure to pursue or elect_any remedy or waiver 

with respect to any default under or breach of any provision of 

this Agreement shall be deemed to be a waiver of any other 

subsequent similar or different default, breach or provision, or 

of any election of reme_dies available in connection therewith. 

Receipt by any party of any money or other consideration due 

under this Agreement shall not constitute a waiver of any 

provision of this Agreement. 

Section 20;5. Counterparts 

This Agreement may be executed in any number of 

counterparts, all of which shall for a1·1 purposes constitute one 

Agreement binding on all of the parties hereto, notwithstanding 

that all of the other parties did not execute the same 

counterpart. 

Section 20.6. Applicable Laws 

This Agreement shall be governed by and construed 

and enforced in accordance with the internal laws of the State of 

Delaware without re.ference to any conflict of law or choice of 

law principles of such State that might apply the law of another 

jurisdiction. The Partners desire that such internal laws of the 

State o_f Delaware be applied to all matters regarding the 

relationship among the Partners and the interpretation of this 

Agreement, regardless of the location in which there is sitting a 
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court, arbitrator or other tribunal before which a dispute is 

pending. 

Section 20.7. Captions; Exhibits 

Article, section and other titles or captions 

contained in this Agreement are inserted only as a matter of 

convenience and for reference, and sha~l not be construed in any 

way to define, limit, extend or ,describe the scope of this 

Agreement or the intention of the provisions thereof. All 

exhibits annexed hereto are herewith expressly made a part of 

this Agreement, as fully as though completely set forth herein. 

Section 20.8. Prohibition Re Partition 

The Partners each hereby waive and relinquish any 

and all rights they may have to cause the Designated Parcels or 

any other assets of the Partnership now existing or hereafter 

acquired to be partitioned so long as the Designated Parcels is 

held by the Partnership, it being the intention of each of the 

Partners to prohibit any Partner from' bringing a suit for 

partition against the other Partners so long as the Designated 

Parcels is held by the Partnership. The effect of this Section 

20.8 shall be limited to a period of time measured by the life of 

the person last surviving all of the persons in the Measuring 

Group (hereinafter defined), plus twenty-one {21) years. The 

"Measuring Group 11 shall mean, for purposes of this Section 20.8 

all of the presently living lawful issue of the partners, as of 

the date hereof, of the law firm of Stroock & Stroock & Lavan. 
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Section 20.9. Certain IRS Withholding Reguirements 

In the event any Partner is a Foreign Person, the 

Partnership shall comply with the terms and provisions of all 

Code Sections relating to the status of the Partner as a Foreign 

Person and shall execute and deliver to the IRS such information, 

returns, and statements as may be required pursuant thereto. In 

the event withholding is required pursuant to any Section of the 

Code on account of any Partner resulting from or in connection 

with allocations of Profits and· Losses, distributions of cash 

flow or the disposition of the Designated Parcels or any portion 

thereof or any other Partnership Assets or pursuant to Code 

Section 1446 with respect to any Partner's share of Partnership 

income, (a) any and all amounts so withheld and paid to the IRS 

shall be treated as a cash distribution to the Partner from whom 

such amounts were withheld, and (b) if the amount required to be 

withheld in respect of such Partner exceeds the amount of such 

Partner's share of 1 in the case of Code Section 1445, all amounts 

available for distribution from such disposition of the 

Designated Parcels or any portion thereof, or, in the case of 

Code Section 1446, any Cash Available for Distribution that is 

available for distribution to such Partner with respect to the 

year in question, such Partner shall promptly fund the difference 

between the amount of such Partner's distributive share pursuant 

to Article 9 and the withholding requirement (such difference, 

the 11 Withholding Funds 11 ) to the Partnership'or in the event the 

Partnership shall pay the Withholding Funds to the IRS, such 

Partner shall promptly reimburse the Partnership therefor. Any 
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payment by such Partner of the Withholding Funds to the 

Partnership shall constitute an Additional Contribution by such 

Partner offset by a deemed cash distribution to such Partner to 

the extent the Withholding Funds are paid to the IRS. 

Section 20.10. Limitation on Rights of Others 

No person or entity other than a Partner is, nor 

is it intended that any such other person or entity be treated 

as, a direct, indirect; intended or incidental third party 

beneficiary of this Agreement for any purpose whatsoever, nor 

shall any other person or entity have any legal or equitable 

right, remedy or claim under or in respect of this Agreement. 

Section 20.11. Gender; Number 

As used in this Agreement, the masculine, feminine 

or neuter gender, and the singular or plural number, shall be 

deemed to be or include the other genders or number, as the case 

may be, whenever the context so indicates or requires. 

Section 20.12. Partnership Votes 

Any reference in this Agreement to a decision to 

be made by the Partners shall be made by the Partners entitled, 

pursuant to this Agreement at the time of such decision, to 

participate therein in accordance with the provisions hereof. 

Section 20.13. No Publicity 

Without the consent of the General Partner, no 

Partner shall issue any press release or other item intended for 

publicity, except as may be required by law. 
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Section 20.14. Broker 

(a) Trump, on behalf of himself and Penn Yards 

Associates, represents and warrants that he has not dealt with 

any broker or finder in connection with the formation of 

Waterfront or the Waterfront Partnership ~greement other than The 

Corcoran Group (the 11 Broker 11
), and Trump agrees to be solely 

responsible for the payment of all fees, commissions and other 

compensation payable to the Broker and to indemnify, defend and 

hold harmless the Partnership, ·each other Partner and its Related 

Entities from all claims or damages as a result of any claim by 

the Broker or this representation and warranty being false or 
incomplete. 

(b) The General Partner and Westside each 

represents and warrants that it has not dealt with any broker or 

finder in connection with the formation of Waterfront or the 

Waterfront Partnership Agreement and to indemnify, defend and 

hold harmless the Partnership, each other Partner and its Related 

Entities from all claims or damages as a result of this 

representation and warranty being false or incomplete. 

20.15. Invalidity. Every provision of this Agreement 

is intended to be severable. The invalidity and unenforceability 

of any particular provision of ~his .Agreement in any jurisdiction 

sha'il not affect the other provisions hereof, and this Agreement 

shall be construed in- all respects as if such invalid or 

unenforceable provision were omitted. 

20.16. Entire Agreement. This Agreement supersedes 

all prior agreements among the parties with respect to the 
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subject matter hereof (including that certain letter dated as of 

May 10, 1994 from Penn Yards Associates to Polylinks 

International Ltd. and Waterfront) and contains the entire 

Agreement among the parties with respect to such subject matter. 
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IN WITNESS WHEREOF, the parties hereto have executed 

this Agreement of Limited Partnership of the Partnership as of 

the day and year first above written. 

GENERAL PARTNER: 

HUDSON WATERFRONT I CORPORATION 

LIMITED PARTNERS: 

. Trump 

HUDSON WESTSIDE AS'soCIATES I, L. p. 
By: Hudson Westside I Corporation-, 

its General Partner 
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STATE OF NEW YORK ) 
. ) ss. : 

COUNTY OF NEW YORK ) 

On this Jof'/,,. day of ;Jrd(.Jt.,o•, 1994, before me personally 
. appeared c~ .,,? l.4,n,,,. , to me known and known to me to be the 
individual mentioned and described in, and who executed the 
foregoing instrument, in his capacity as ·.£.u,v"e.fo--; of Hudson 
Waterfront I Corporation, a Delaware corporation, ·and he duly 

-acknowledged to me that he executed the same. 
ERIC 1 COHEN 

Notary Public, Stale of NBW York 
· N-o. 4967143 

Qualified in New Vorll Countyq / 
Commission Expires May 29, l9.J,J,;? 

STATE OF NEW YORK 

COUNTY OF NEW YORK 

Z::...- Notary Public 

ss.: 

On this Jo/l. day of Jh.-t:,,,,J~.,.., 1994, before me personally 
appeared Cf"•fr L'4.l,i\\ , to me known and known to. me to be the 
individual mentioned and described in, and who executed the 
foregoing instrument, in his capacity as .kc.-fl~ of Hudson 
Westside I Corporation, a Delaware corporation, the general 
partner of Hudson Westside Associates I; L.P., a Delaware limited 
partnership, and he duly acknowledged to me that he executed the 
same. 

ERIC I COHEN 
Nola ry Pt:r-lic, State o! New York 

No. 4967143 
Qualified in New 'fork County r 1_ 

commission Expires Mey 29, 19--U"' 

STATE OF NEW YORK 

COUNTY OF NEW YORK 

%-6-
Notary Public 

ss.: 

On this -l0 day of~ , 1994, before me personally 
appeared Donald J. Trump,· to me known and known to me to be the 
individual mentioned and described in, and who executed the 
foregoing instrument, and he[~acknow d to me that he 
executed the same. . J: 

( 

· NORMA I FOERDERE::R 
Notary Put,Jit;, State of New York 

No. 31-4743494 
.. Ou1:>liffed ir. New York Coun!? 
l,omm1ss1on Expires Sept. 30. 19~s-

FOIL EXEMPT I HIGHLY CONFIDENTIAL 
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Name of Partner 

Hudson Waterfront 
I Corporation 

'. '-...,,' 

Hudson Westside 
Associates I, L.P. 

Donald J. Trump 

08424·00013/252761.1 

SCHEDULE 5.1 

CAPITAL CONTRIBUTIONS 

Funded to Date 

44,527.46 

$ 4,408,220.50 

$ 0 
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Name of Partner 

Hudson Waterfront 
I Corporation 

Hudson Westside 
Associates I, L.P. 

Donald J. Trump 

08424·00013/252761.1 

SCHEDULE 5.6 

PERCENTAGE INTERESTS 

Percentage Interest 

1% 

69% 

30% 
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SCHEDULE 20.2 

ADDRESSES FOR NOTICES 

To the General Partner or Westside: 

32/F, New World Tower 
16-18 Queen's Road Central 
Hong Kong 
Attn: Chris N. Lam 

with a copy to 

Robinson Silverman Pearce 
Aronsohn & Berman 

1290 Avenue of the Americas 
New York, NY 10104 
Fax: ("212) 541-4630 
Attn: Barry C. Ross, Esq. 

To Trump: 

c/o 725 Fifth Avenue 
New York, NY 10022 
Fax : ( 212 ) 7 5 5 - 3 2 3 o 
Attn: Mr. Donald J. Trump 

with a copy to 

Stroock & Stroock & Lavan 
Seven Hanover Square 
New York, NY 10004-2696 
Fax: (212) 806-6006 
Attn: Leonard Boxer, Esq. 

Roger M. Reisman, Esq. 

08424.·00013/252761. 1 
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LAW OFFICES OF 

JAY GOLDBERG, P.C. 

Facsimile Cover Sheet 

To: Alan Garten 

LAW OFFICES OF 

JAY GOLDBERG, P.C. 

250 PARK AVENUE . · . 
FOURTEENTH FLQQl1 . 

NEW YORK, NY .'10177-0077 

TELEPHONE (2:12) £1U3-6000 
FACSIMILE (212) su:;~6006 

February 25l 2909 

2.50 PARK AVENUE 
, FOURTEENTH FLQOR .... 

NEVV YORK, NY '1.0177 ~0077 

TELEPHONE (212) 9l:l~H3000 
FACSI.MILE (212) 98~~008 . 
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To: 

From: 

Fax No.: 

Message: 

, . 
. . ... 

,Facsimile Cover Sheet 

Pate: 

Alan Garten 

. Elizabeth Hill 

. (212) SJB0-3821 

' mv1udin cover sheet): 72 

As req uest~d.: 

February 25 1 
2009 

TOO® 
_....,.:_ ___ ---'----------------==,,,==::;=:==:=::::;:=:::::::==== 
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SUPREME ·COURT OF THE STATE OF NEW YORK - NEW YORK COIIJAffY 

.-x PRES ENT: Hon. BICHARD B. LOW;// UI PART __ ,--a.;;.5=6---

u 

Justice 

DONALD ·J, TRUMP, · 

HEI\IRY C:H!:N~ 

·~ 

Plal11tlff, 

Defend1mta, 

INDEX NO. 

MOTION DATE 

MOTIOIII SEQ. NO. {) // 

MOTION CAL. ND. 

The fallowing papera, numbered 1 to __ wara rBBd on this motion to/for ___ , __ _ 

Notice of Motion/ Order to Show Caua, - Affldnvlta - Exhibtta • , . 

Answering Affidavits - Exhibit. -------------

Cross-:Motion: Yes □ No 

-~ Upon the foregoing papers,· it Is ordered that this motion 

MOTION IS DECIDED IN ACCORDANCE WITH ACCOMPANYING ~OttANDUM 

DECISION .. 

.. ·~--+-i;......;~-------. 7s.c. 

NON-FINAL DISPOSITION \ 

ii 

ij 

\ 
______ _;__--:--__j___,_.,...---------1. 

7 
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. , 

SUPREME COURT OF TBE STA TE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 56 

--------------~----------------X 

DONALD J. TRUMP I individually and 
derivatively on behalf of 
HUDSON WATERFRONT ASSOC,; L.P., 
HUDSON WATERFRONT ASSOC., I, L.P.1 

HUDSON WATERFRONT ASSOC. II, L.P ., 
HUDSON WATERFRONT ASSOC. ID, L.P.1 

'HUDSON WATERFRONT ASSOC. IV, L.P., 
HUDSON WATERFRONT ASSOC. V, L.P., 

Plamriff, 

-against-

HENRY CHENG. VINCENT L01 CHARLES YEUNG, 
EDWARD WO)Jn DAVID CHJU HUDSON 
WATER.PK-... .. ~ORP.,HUDS0NWATERFRDNTl. 

· CORP., HUDSON WATERFRONT II CORP., 
HUDSON WATERFRONT ill CORP., HUDSON 

. WA TERF.RONT N CORP., HUDSON WATERFROJ\l'T 
VCORP.,HUDSONWATERFR0NT ASSOC., L.P., 

HUDSON WATERFRONT ASSOC. I, L.P .• 
HUDSON WATERFRONT ASSOC. Il, L.P .• 
HUDSON WATERFRONT ASSOC. ill, L.P., 
HUDSON WATER.FRONT ASSOC. N, L.P., 
HUDSON WATBRFRONf ASSOC. V, L.P., 

Index No, 602877/05 

. HUDSON WESTSIDE ASSOC.) L.P ., 
HUDSON WESTSIDE ASSOC.~ L.P., 
HUDSON WESTSIDE ASSOC. Ir, L.P ., 
HUDSON WESTSIDE ASSOC. Ill, L.P ., 
HUDSON WESTSIDE ASSOC. IV, .L.P ., 

HUDSON WESTSIDE ASSOC V, L.P •i \t, , ~ 
JOHN DOE I and JOHN DOE Il, f ~ ~-

Defendants. 
----,-----~--------M ____ .:__.,.. __ ~ X 

RlCHARD B. LOWE, III, J: 

Motion sequence numbers 011, 012 and 013 are consolidated for disposition. 

This action involves a dispute over the sale price of, and the use of sale proceecis from, .. 

ioo~ 
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pl:µ'cels ofland that were developed by the parties in this action. The complaint, filed oi1 August 

10, 2005, asserted direct and derivative causes of action, including breach -Of fiduciary cl1uty1 

aiding and ab~tting breach of fiduciary duty, conspincy to breach fiduciary duty, tortious 

interference with fiduciary relationships, breach of contract, constructive trust> an accourn1ting, 

dissolution of limited partne~hips, access to books and records, and injunctive relief. 

Trump served an amended complaint, dated January 13, 2006. The twenty~cour.1t 

amended camplamt asserts causes of action under the same theories set forth _in the origi1aal 

complaint. Defendants now move to dismiss the amended complaint fur la.ck ofjurisdim"ion, 

failure to state a cause of action, and based upon documentary evidence. . 

The facts of this case are stated in detail in this court's tlecision and order, Trump v 

Cheng et. al., 9 Misc 3d I 120 (A) {S11,p Ct, NY County 2005) (Order). Therefore, the fai1::ts will 

~t be restated herein. To the extent that new f.acts are alleged in the amended complail'.tt .th.at a,re 

rel~vanttci this decision, those allegatioµs. are stated in the discussion below. Unless oth~se 

indicated in this decIBion, defined terms in the Order shall have the same meaning hereiilll. 

For the reasons stated in this decision, the motions are granted, and the amended. 

complaint is dismissed in its entirety as to the individual defondant:s, the Westside LPs aind the 

Hudson Waterfront LPs. All but the eighteenth cause of action1 for access to books and records, 

are dismissed as to the Hudson W a.terfront Corps. 

msms10N 

General, Partners' Motioo To Dismiss 

Direct Claims 

Toe Hudson Waterfront Corps move to dismiss the secon~ fourt~ sixth, eighth, 

-2-
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thirteenth, fifteen, and nineteenth causes of action., all ofwhlch are asserted as dm:ct claims, 

arguing that these claims mu.st be brought derivatively, 1 In opposition, Trump argues tl:mt his 

claims are direct. 

These causes of action assert claims fur .breach offiduciary duty, aiding and abe:lting 

breach of fiduciary duty, conspiracy to breach fiduciary duties, tortious interference with 

fiduciary relationships, constructive trust, an accounting, and injunctive relief. Each of 1ftese 

clrum.s is based upon the same alleged breaches of fidl.lciary duties. At the heart of theac: cla.uus 

is Trump's assertion that the Properties were sold for approximately $1 hillion less than (heir 

market value. 

"[T]he laws of the jurisdiction under which a forejgn limited partnership is organized 

govern .its organization and internal affairs and the liability of its limited partners, )I Pru:1:nership 

. Law§ 12.1-901. The same rule applies to corporations, requiring the application of the laws of 

the state where the corporation was formed. Hart v General Motors Corp., 129 AD2d 179 (1 a 

Dept 1987). ~ it is undisputed that the Hudson.Waterfront LPs are ·Delaware limited 

pa.rtnerships1 a:nd that the Hudson Waterfront Corps are Delaware corporations, Dela.we.re law 

therefore applies to Trump's claims for breaches of fiduciary duties. 

Under Delaware la.w, in order to detemiine whether plaintiffs• claims are derivative or 

individual, the 

court should look to the nature of the wrong and to whom_ the relief 
should go. The stockholder's claimed direct injury must be · 

1 1n motion sequence numbers O 1,2 and O 13, the Hudson. Waterfront LPs,. the mdividual 
Cheng Group defendants and th~ Westside LPs adopt and incorporate the general partmsl's' _ _ 
arguments._ Hudson Waterfront LPs' Mem.. of Law, at 1; Individual Defendants) and W1:s-unde 

LPs' Mera. of Law, at 19-20. 

-3-
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indepenqent of any alleged injury to the corporation. The 
stockho Ider must demonstra~ that the duty breached was owed to 

the stockholder and that he or.she can prevail without showing an 
injury to the corporation. · 

Tooley v Donaldson, Lufkin, & Jenrette, Inc., 845 A2d 1031, 1039 (Del Supr 2004). Under 

Tooley, "f t]be analysis must be based solely on ... : Who suffered the alleged harm - the; 

corporation or the suing stockholder individual! y - and who would receive the benefit of the 

recovery or other remedy[.]" Id. at 1035. Thus, under Delaware law, plaintiffs' indiv:idu.Jll . 

claims must allege harm independent :from the alleged in.jury suffered by the co.rporation. 

Here, Trump's cla.im.s me based upon an alleged diminution of the value of the Hudson 

Waterfront LPs, due to the general partners selling the Properties for Jess than they were worth. 

Trum~ also_avers that the Hudson Wmerfto_ntLPs' used the sale proceeds from the Propi~.rties to 

purchase commercial office buildings at excessive prices, However, these facts would rnsult in 

injury to the Hudson Waterfront LPs, not Trump. Similarly, any constructive trust, accm;i:nting or 

injunction, would be imposed on behalf of the Hudson Waterfront LPs, not Trump. 

Citing In re Cen.com CableincomePartner.s, L.P. (2000 WL 130629 [Del Ch,Jein. 27, 

20001), and.Anglo Am. Sec. Fund, L.P. vS.R. Global Intl. Fund, L.P. (829 A2d 143 [Del Ch 

2003]), Trump argues that bis direct claims are valid. In In re Cencom Cable Income Pc1l"ters, 

L.P. 1 the co:w:es. decision was based on the fuct that: 

900~ 

the partnership's business is complete1 the liquidation sale is over. 
and the only two parties to the partnership are now clearly 
adversanes. Further, the renieining claims only challenge the 
conduct of the general partner in the final sale transaction, not any 
ongoing conduct, and the claims have already survived one 
summary judgment motion. For· those reasons,· the purposes for 
classifying claims as derivative and, in p~oula.r, the reasons for 

its attendant demand rule, are not present here, 

-4- ' 
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In re Cencom Cable Income Partners, L.P., 2000 WL 130629, at *4. Toe court state,d that 

"fw]ith th.e partnerSb.ip in dissolution the 'partnership' entity is simply an artifice I"epresenti.ng the 

relationship between two legally juxtaposed parties and is no longer relevant as a distinct legal 

creature for the purpose ofrcsolving the final claims between these parties." Id .• at •115. In other 

words, the court permitted plaintiffs' to proceed on ~cir direct claims, because the "p::1rtnership 

[was] in liquidationi" and, therefore, there was "no need to push plaintiffs into pursui1:1g 

intra-partnership remedies.." Id., at *5. 

Here, conversely, the Hudson Warerfront LPs are not in liquidation. Toe term of these 

limited partnerships does not expire until December 2044. Accordingly, In re Cencm11 Cable 

Income Partners, L.P. is distinguishable on its facts. 

Jn Anglo A~. Sec. Fund, L.P., the court permitted direct claims, because the a:Uegedly 

inju.red partners bad withdm.wn from the partnership, and, therefore, had no standu,.g to sue 

dcriva:ti.vely. 829 A2d at 152-53. The court also determined that the current:, newly a1dntitteq 

lim.ited partners, who did have derivative standing, had suffered no injury. Rather, th:: injury MS 

suffered by the former limited partners. Therefore, the new limited partners would mwe received 

a windfall if the injured plaintiffs were required to shm'e their recovery. 

Here, Trump remains a lumted partner of the Hudson Warerfro~t LPs. N otrun1i contained 

in the am®ded .complaint indicates that he would not share in any recovery to the Hudson 

Waterfront LPs in the event that he prevails in a derivative suit. Moreover, pern:iitting Trump to 

sue directly would deprive the Westside LPs of any possible relief. Accordingly, Anglo Am, Sec, 

Fund, L.P. is ,distinguishable on its facts. 

None of the other cases cited by T~p support a differ~t result. For the forngoiag 

-5-
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reasons, the second, fourth} sixth, eighth, thirteenth, fifteenth and nineteenth causes of ;J,ction of 

the amended complaint are derivative. Accordingly, the Hudson Waterfront Corps' motion to 

dismiss these claims is granted. 

Derivative Claims 

The Hudson Waterfront Corps next move to dismiss all of Trump's derivative i:auses of 

action, because Trump failed to make a. demand on the general partners, and he failed. tu .show 

that demand should be excused. Trump admits that he made no pre-suit demand. Amm1d.ed . 

Complain~ , 72. In opposition, Trump argues that no demand was required, because the 

"'1nended compll!,int alleges a reason to doubt the independence of the general partners, and the · 

applicability of protection under the business judgment rule . 

. Under the Delaware Code, ~ limited pmtner may bring an action in the right of e1 limite4 

partnership to recover a judgn1ent "if general partners with a.utl:mtity to do so have rcfirned to 

bring the action or if an effort to cause those general partners to bring the a~on is not :likely to 

s:t}Gceed.'' 6 Del C § 17~1001. "This requires thataplaintiffplead 1with particularity' ·1:nos.efacts 

which warrant a suit. Those particular facts ~an be determined only through the ana.lys:is of 

business judgment, as in corpomtio:a law . ., Litman v Prudential-Bache Prop., Inc., 1993 WL 

5922, •J (Del Ch, Jan. 4; 1993); see also 6 Del C § l?-1003 ("[iJn a derivative action, lbe 

complaint shall set forth with particularity the effortt if any, of the plaintiff to secure initiation of 

the acti(?n by a general partner or the reas:oru for not making the effort."). 
. . , 

"Plaintiffs must allege, with particularity, facts showing a. conflict affecting the general 

partners' conduct which raises a reasonable question as to their disinterestedness, independ~ce 

or business judgment." Devine v Prndential Bache Prop., Inc., 855 F Supp 924, 940 (ND Il1 
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1994) (applying Delaware law); Aronson v Lewis, 473 A2d 805, 814 (Del 1984). 

The key principle upon which this area of our jurisprudep,ce is 
base.dis that the directors are entitled to a presumption that they 
were faithful to their fiduciary duties. In ili.e conteJ<t of presu.it 
demand, the burden is upon the plaintiff in e derive.ti ve action to 

overcome that presumption.· The Court must determine whether a1/ 
plaintiff has alleged particularized facts creating a reasonable doubt 
of a director's independence to rebut the presumption at the 
pJeading stage. If the Court determines tmrt the pleaded facts 
create a reMonable doul,t that a majority of the board could have 
acted independently in responding to the demand> the presumption 
is rebutted for pleading purposes and demand will be excused as 
futile, 

Beam ex rel. Martha Stewart Living Omnimedia, Inc. v Stewart, 845 A2d 1040, 1048-49 (Del 

2004). 

A director is considered interested where he or she will receive a 
personal financial benefit from a transaction that is not equally 
shared by the stockholders, Directorial interest also exists where a 

. coxporate decision will have a mat;erlally detriment.al impact on a 
director, but not on the cozporatiQn and the stockholders. In such 
circumstances, a ditector cannot be expected to exercise his or her 

· independent business judgment without being .influenced by the 
adverse personal consequences resulting from the decision. 

Simon v Becherer, 1 AD3d 66, 72 (In Dept 2004) (applying Dela.ware law) (citation and 

quotation marks omitted). 

Here, the amended complaint alleges that the Hudson Waterfront Corps abandonf:d their 

.fiduciary obligations as general partners, and exercised no business judgment over tbe sali, of the · 

Properties. The pleading avers that the~e general partners acted at the behest of the Cher1g 

Group, structl.lring the sale of the Properties to maximize the benefit to the Cheng Group at the 

expense of Trump and the Hudson W atc:rfront LPs. 

Toe pleading claims that the directors and officers of the Hudson Waterfront Corps were 
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"dominated, controlled, and beholden to the Cheng Group, which is the 100% owner o:f the 

general partners, and by Cheng~ who appointed and controls the continued employment and 

compensation of the directors and office11." Amended Complaint, 169. According ta, the 

amended complaint, Cheng provided continued employment, and higher compensatiotti to· 

· Hudson W atorfront Corps' officers and directors in exchange for their willingness to follow the 

Cheng Group's directives. 

The amended complaint avers that the Cheng Group owned 70% of the equity hi the 

Hudson Waterfront LPs (69% as owners of the Westside LPs, and 1 % as shareholders t~f the 

. Hudson Waterfront Corps), whereas Trump owned only 30%. Toe pleading also claims t.hat 

defepdants pursued a divestiture plan in connection with the sale of the Properties, invi)lving fill 

off.shore transaction as part of the Ch~g Grouf s elaborate scheme of m.x-avoidance arnd 

currency ex.change. 

The Cheng Group allegedly sought to receive undisclosed distributionst kickbai,,ks and 

commissionst all to tbe exclusion of Trump. The Hudson We.term;int Corps allegedly reinvesied 

~e sale proceeds in overpriced rental properties without analyzing appropriate market 131ppraisals, 

alternative replacement properties, and whether the partnership should have distributed sale 

proce;eds or developed the Properti~. Trump also claims that the gen~ partners used. their 

fiduciary positions to pressure him to provide the Cheng Group with a liability release. 

AB il preliminary matter~ it is not clear to the court tbat Trump bas identified all of the 

directors and officers of the general partners. Tue amended complaint claims that non•parties 

Paul Davis, Barry Gross and Chris La.n:1.i directors and officers of the Hudson Wa.terfro:1::1t Corps, 

· were dominated and controUed by the Cheng Group and Cheng, However, it is not cle1~r from· 
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the pteading whether these three individuals comprise a majority of the board of directors of th,e 

Hudson Waterfront Corps, and, therefore, the extent to which the alleged domination ,,iliected 

·actions taken by the general partners. 

1n any event, allegations ''that certain individual wrongdoers dominate and coriitrol the 

board, and that the director defendants receive director fees,,. are "con.clwmry boilerph1.te 

allegations of director interest," and, therefore, "do not provide a basis to excuse demm:od." 

Spear v Conway, 2003 WL 24012118, *5 (Sup Ct, NY County Oct. 17, 2003) (applying 

Delaware law), citing Aronson v Lewis, 473 A2d 805 (Del 1984) and Brehm v Eisner. '746 A2d 

244 (Del 2000); see also In re Baxter Intern,. Inc. Shareholders Litig., 654 A2d .1268, 1269 (Pel.· 

Ch 1995) (officers' alleged receipt of compensation as a result of the wrongful conduc:rt was 

i.nsuffi'?ient to excuse a demand); and In re E.F. Hutton Banking Practices Litigation, 634-F 

Supp 265,271 (SD NY 1986) (construing Delaware law) (the receipt of directors' fee::: is not 
·. . 

sufficient to show self-interest by a board member). 

Furthermore, "[ e ]ven where the potential for domination or c.ontrol by a contrnllmg 

shareholder exists, the complaint must allege particularized allegations that would support an 

inference of domination or control." In re Paxson Communication Corp. Sharehoidet•11 Litig., 

2001 WL 812028, *9 (Del Cb, July 12, 2001) ... A stockholder's control of a. corpor9:tiion does 

not excuse pre.suit demand cin the board without particularized allegations of relationships 

betw:een the directors and the controlling stockholder demonstrating that the directors uire 

beholden to the stockholder." Beam, 845 A2d at 1054. 

In Brehm (746 .A2d 244, supra). the Delaware Supreme Court rejected, as coni::lusory; the 

plamtiff's attempt to excuse demand based upon allegations that the defondant endors1::d , 
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corporate action in order to gain increased compensation, The Court sta.t~d that the plaiJ1tiff' s 

allegations were counterintuitive and illogical, because the defen$nt' s financial gain WF.IS tied to 

the success of the company. Id.~ at 257. 

· Here, Trump fails to plead particularized allegations in support of his claim that th~ 

general partners were beholden to the owners of the Hudson Waterfront Corps. The a.memded 
. ' . 

complaint fails to plead, in any detail, the nature of the allegedly improper employment 

ammgement of the Hudson Waterfront Corps' officers and directors. Other than conclmmry 
' . ' 

allegations of increll.!led compenss.tion1 the pleading also fails to explain why these indbraduals 

are obligated to follow the directions of the Cheng Group. If anything, the pleading shci'WS that 

Cheng concurred with the decision to sell the Properties, not that he, or the Cheng Group, 

domina.ted fue board of the Hudson Watriont Corps. 

Trump 1s c.laim that the general partners lacked independence is based heavily ui:1.011 his .. 

col.l.llterintuitive argument that the individual defendants, as 70% owners, who, therefQr1:i1 had~-~ 

largest interest in ma.king the Hudson Waterfront LPs successful. sought to sabotage thi:iir multi~ 

billion dollar investment by selling the Properties at an artificially low price, to the dett-iment of 

the Hudson Waterfront LPs. This claim iB contradicted by the documentary evidence, ~m1bmitted 

with tbi: affidavit of Barry Gross (Gross), the vice president of the Hudson Wa:tcrl'ront Corps. 

Gross submits 22 appraisal reports, from two prominent appraisal firms, that w_ere completed 

prior to the .sale of the Properties: The evidence submitted by Gross shows that the Pro!ierties 

were sold for approximately $188 million more than the most recent appraisals of the Pmperties. 
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Tnunp· fails to rebut this showing.2 

Trump argues that no pre-suit demand is required where the demanded suit includes 

claims against the Cheng Group,_which is the 100% owner oftbe general partner, to wham the 

demand would be made; However, •'the conclusory allegation that the general partnersc.~nnot be 

expected to sue themselves, as alleged in the Amended Complaint, .. , is insufficient as a ;:natter 

ofla.w." Lit,,,.an, 1993 WL 5922, at *4; see also Dean v Dick., 1999 WL 413400, *3 (Del Ch, • 

June 10, 1999) ("fi)t is not sufficient to excuse demand ... to simply allege a director would be 

required to bring suit against himself1. 

In Dean, upon which Trump relies, the court found «persuasive that where the _gen~ral 

· partner is 100% owned by one person, and the general pa.rm~ would be required to bring suit 

against th.at person, there is at least some doubt as to the dii;interest of that pm-son." Id, Tl:ie 

amended complaint identifies Cheng himself as the individual who contrQUed the general 

partners' actions, because Cheng allegedly controlled the general partners' employment arctd 

comp;ensation. However,. the Hudson w a.terftont Corps are owned by various mdivi-l not 

solelyCheng,.thereby imde.rmining Tr:ump's m'$UJlleni.that the Cheng Group (styled byTmmp lets . 

. the sole owner of the general partners), controlled the ·general partner&. Tromp fails to.alfoge any 

factual basis for treating the individual defendants that comprise the Cheng Gtoup as the ~iole 

. stockholder of the general partners. Nor does Trump explain how Cheng controlled the Cheng 

Group, or how the individual defendants acted through Cheng. Therefore, Dean is 

distinguishable on its facts. 

2- Trump fails to submit any appraisals, or any other evidencei to refute defendants 1 

showing that the Properties were sold for $188 ~llion more th.an their appraised value. 
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Moreover, Trump admits that the purported divestment plan never materia.lizecl. 

Additionally, Trump concedes that the Hudson Waterfront LPs have continued the busi:o.ess of 

the partnerships by reinvesting the proceeds from the sale of the Properties in propertic.::-s in the 

United States (Amended Complaint. 14), thereby negating any purported offshore divc:~stment 

plan. AY> discussed _in the Order, the 1031 Exchange reinvestment plan was expre~sly p1mnitted 

UQder the partnership Agreements. The 1031 Exchange doe.s not entitle defendanm to i:rvoid 

taxes, but rather, to defer them. 

Furthermore~ while Trump maintains that the alleged kickbacks were ''far in ex.1;•ess" of 

Cheng Group's remaining financial interest in the Properties (Trump's Opp. Mem. of L11w, at 

21), these allegations are vague and conclusory. In addition, these claims are counteri.I1tuitive. If 

the Properties were sold for $1 billion below their .market value, as Trump claims, defe:nidants' 

share of the loss, as 70% owners, would be $700 mJ_llion. Trump fails to explain what tb.e:: 

alleged kickbacks were. how they were obtaine~ how they could have exceeded $700 minion, 

.and why defendants would forego $700 million in value. 

In additioµ, also discussed in the Order, the Agreements· did not obligate. the gem1eral 

partners to distribute partnership assets or sale proceeds to Trump prior to the expiratio:n. of the 

tenn of the partnerships, in 2044. Thus, th¥ general partners' allegedreguest for a rele.i:1Ge from 

Trump in ex.change for distributing his portion· of funds from the sale proceeds of the P:ooperties 

was merely an a.ccomm,odation to Trump, not something. that Trump was entitled to under the 

Agreements. In re Coleman Co. Inc. Shareholders Litig., 750 A2d 1202, 12-11 (Del Ch 1999) 

(shareholders' relinquishment of right to seek appraisal, in exchange for monetary bemi:lit, did 

not constitute coercion), 
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The amended complaint avers that the general partners distributed nearly $20 million to 

the Cheng Group, through the Hudson Waterfront LPs, but failed to make any distributions to 

Trump, as required under the parties• Agreements. The general partners also allegedly released 

false financial statements to Trump, concealing these distributions in order to inflate the amount 

of sale proceeds due to the Cheng Group at Trump's expense. 

Hpwever, Trump fails. to plead with particularity any details concerning this all:ogedly 

:fraudulent conduct, pursuant to CPLR 3016, which requires circumstances constituting a fraud to 
. . - . 

. be stated in detail. Nor does Trump claim that he relied on any allegedly false financial 

statements. WSFS v Chilli billy's, Inc., 2005 WL 73 0060, • 12 (Del Super, March 30, 2005) 

(fraud claim requires showing that "action was taken in.Justifiable reliance upon a frat1dulent 

mpresentation'1; J.A; 0. Acquisition Corp. v Stavitsky, 18 AD3d 389, 390 (l ,i Dept 20Q:5) (same), 

Trump also claims that, at the closing of the sale of the Properties, Cheng recei:ved $351 .. 
rnilli.on that WEIS paid to an offshore entity, non-pmty Fineview Resources, Ltd. (Finevii~~w), an 

entity allegedly owned by Cheng. However, while the amended complaint makes condu,sory 

alle~ations that th~ Cheng Group received kickbacks, none of the allegations concemi:11g the $3 S · .. 

million state that this was a kickback payment received by Cheng. 1n fact, the amende:d 

complaint does not claim that this alleged payment was improper. j 
Tbu.s, Trump fails to explain the "the circumstances constituting the wrong" in detail to 

"sufficiently illuminate the transactions involved," Block v. Landegger, 44 AD2d 671,671 (1
11 

Dept 1.974), citing CPLR 3016 (b). Additionally, Trump fails to show how Cheng al1r.lgedJy. 

controlled Fineview. Longo v Butler Equities JI, L.P., 278 AD2d 97, 98 (1 '
1 
Dept 2000) (fraud 

claim dismissed under CPLR 3016 [b J where plaintiff limited partner failed to identi~!' investo(s 
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who made allegedly worthless contributions, or to show how defendants controlled those 

investors); In re JP Morgan-Chase Sec. Litig., 363 F Supp 2d 595, 624 (SD NY 2005) (plai.nti:ffs 

· failed to "plead with requisite particularity that any of the defendants engaged in illegal 

behavior"; allegation that investment constituted a "kickback" for bank officers was conclusory 

where plaintiff offered no specific allegations that defendants acted corruptly). 

In short, Trump fails to show th.at Cheng or the Cheng Group controlled the dir.emtors of 

the Hudson Waterfront Corps, or that the directors themselves were interested or lack:ecl 

independence. Nor does Trump show that any of the defendants sought to destroy the v1uuc of 

their investment, or th.at they had an interest in ob~g anything other than an optima.] price for 

the Properties. None of Trump's claims support the conclusion that defendants intentio1w.lly 

, ~ought to sell _the .Properties for a price that was below their :market value, or to reinvest the sale 

. proceeds in overpriced rental properties. 

For the foregoing reasons, the amended complaint fails to allege that the directm:s of the 
' . 

Hudson Waterfront Corps would receive a personal benefit not shared equally by the p1utner:s 

with respect to the sale of the Properties and the_ 103 l E::rmhange reinvestment plan. No1r does tbe 

pleading allege that the challenged actions would impact the general partners and their boards in 

a materially different way than the other partners. Accordingly) Trump's claim that the general 

partners were interested, and lacked independence, is unpersuasive. 

Trump also argues that defendants' conduct falls outside the protections ofthebnsiness 

judgment-rule. Trump claims that the general partners abdicated control over the sale of th~ 

Prop.erties, th.at the sale was not the product of minimal due care, and that the sale was made in 

bad faith or constitutes corporate waste. 
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"It is a presumption that in ma.king a business decision the directors ... act.cd on rm 

, informed basis, in good faith and in the honest belief that the action taken was in the bi::1.t 

interests of the corporation." Aronson v Lewis, 473 A2d 805, 812{Del 1984). Howev1:::r, the 

~ 
business judgment role'"has no role where directors have ... abdicated their functions." Aronso~, 

473 A2d at 813. 

Under Delaware law, analyzed in the context of the application of the bu.sinessjndgment 

rule, fiduciaries selling a substantial partnership asset have a duty to maximize the valu1:'. of that 

r property. Cede & Co. v Technicolor, Inc;, 634 A2d 345. 367-70 (Del 1993). The exerc:i.se of the 

duty of care is not satisfied where1 for examplet the .fidu.ciwy fails to make a "prudent s1:::arch for 

alternatives," fails to put the asset up for auction, causes a locl::~up that impedes the enmrgence of 

infol'ltla.tion. 9:11d fails to "reach an informed decision in- approving'' the transaction. Id. at 369, 

To.prevail on a bad faith claim, Trump "must overcome the general presumption of gqpd 

faith by showing that the boardt s decision was so egregious or irrational that it c.ould not have 

been based on a valid assessment of the corporation's best interests" (White v Panic, 783 A2d 

543, 554 n 36 [Del 2001]), and that the "decision is so far beyond the hounds ofreasoru1ble 

judgment that it seems essentially inexplicable on any ground other trum bad faith" (In ,m· J.P. 

Stevens & Co., Inc. Shareholders Litig., 542 A2d 770, 780-7B1 [Del Ch 1988]). 

lJOiB 

[Corporate] waste entails an-exchange of corporate assets for 
consideration so disproportionately mtall as to lie beyond the range 
at which any reasonable person might be willing to trade, Most 
often the claim is associated with a transfer of corporate assets that 
serves no corporate purpose; or for which no consideration at all is 
received. Such a transfer is in effect a. gift. If, however, there is 
any sµbst.antial con.sidera:tion received by the corporation, and if 
there is a good faith judgment that in the circumstances the 
transaction is worthwhile, there should be no finding of waste, 
even if the fact finder would conclude ex post that the transaction 
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was unreasonably risky. 

Brehm, 746 A2d at 263. 'The burden is Qn the party challenging the decision to estabJftsh facts 

rebutting the presumption;" Aronson, 473 A2d at 812. 

As d.isc~sed above. Trump fails to show how the general partners were controlled by any 

of the defendants. The amended complaint fails to show that the general partners abdfoated 

control over the sale of ilie Properties to Cheng or the Cheng Group. Moreover. the alleged 

diyestrnent phm never occurred. Thus, for lhe same reasons stated above, the aHegation.s 

supporting Trump's abdication claim are conclusory, vague and counterintuitive. The:tefm:e, 

TI'Ulllp • s abdication argument is without merit 

Central to Trump's challenge to the business judgm.ent exercised by the genera.l partners, 

for lack of minimal due care, is his allegation that "[tJhe gerieml partners, like the Chcmg Group) 

had no appraisals, valuations, analyses, or any other relevant market information to jue1tify the 

sale or the $1.76 billion price." Am.ended Complaint1 ,r 37. Trump claims that the ge1:ieral 

parm~ failed to take "the most basic steps necessary to determine or secure the [Prop1mies '] 

market value," that they were uninformed a.bout the market value of the Properties, ami that they. 

ignored information tl:rat the Properties' value exceeded the sale price. Amended Complaint, ml 

3, 34, 37, 65»70. 

However, as discussed in the Order, Gross,s affidavit was persuasive that the amount 

received for the Properties was a realistic and fair figure reached after investigation by the 

purchaser. According to Gross, and the documentary evidence, at the same time as tru: general 

partners were negotiating with Extell, they were also engaged in detailed negotiations with 

several other highly qualified real estate entities, including non•parties Vornado Realt;,rTrust, 
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The Related Companies and the Durst Organization. Gross stated that these negotiatio:ns 

culminated in real offers that were based on knowledge of the Properties, offers which were 

below the $ 1. 76 bnlior:i sale price. 

Gross stated that the expressions of interest of non~parties Colony Capital and Richard 

L-eF.ra.k were not based upon any knowledge of the complex. realities of the Properties, 

infon11ation which formed the basis oftl;le offers ofExteU, Vornado Realty Trust, The :Related 

Companies, and other potential buyern. According to Gross, the general partners sought to obtain 

the highest price for the Properties, and decided not to pursue Colony Capital and Richi~rd 

LeFrak' s expressions of interest due to the milikelihood that either would become a rea.l offer th.at 

· · exceeded the Extell offer of$ I. 76 billion, and because the general partners were conccmed that 

the reaJ estate market could collapse. 

Moreover) as discUS:sed above, the allegations of the amended complaint that ctmllenge 

the general partners' business judgment are contradicted by the docw:nentru:y evidence a:ubmitted 

by Gross with the general partners' current: motion to dismiss. These documents show that the 

general partners con.ducted several appraisals, using two prominent appmism. The sallc;: of the 

Properties was discussed with at least four prominent real estate companies in New Yo:r.k City. 

· GI;oss Aff., Ex. B. Having appraised and markelcd the Properties, Trump fails to ~pb1in why the 

general partners were obligated to pursue any mere expressions of :interest from pw:port~d 

purchasers., 

Trump also fails to allege any facts showing that the general partners "were uniformed 

a.bout the market value: of the [Properties ]1 and ignored .infonnation that the property v1tlue was 

far greater than the sales price." Trump Opp. Mem. of Law, at 14. To the contrary, th1
~ 
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dQcumentaty evidence shows that the Properties were sold for approximately $188 millfon 

more than the most recent appraisals of the Properties .. Trump fails to rebut this showirLg. l 

Moreover, while Trump continue.!! to argue that the Properties were sold for $1 billion 

below their value, as discmsed above, he fails to rebut the appraisals submitted by the g:imc:ral 

parmers. Other than conclusory allegations that other purchasers would have purchased! me 

Properties for $1 billion more than the price at which the Properties were sold, and alle~Jmions of 

expressions of interest from purported purchasers, Trump fails to plead any facts showiqg that 

the Properties could have been sold for $2. 7 billion. 

Trump also argues that defendants failed to analyze whether the sale of ·the Prop11a1ies was 

justified for the purpose of reinvesting in rental properties. However, other than conclm1my 

allegations! Trump fails to show that the reinvestment plan WBB uninformed or prolu"bite,i und!!t . 

the Agreements, or that the Hudson Waterfront LPs overpaid for these properties. 

Tromp claims that the sale of the Properties was beyond the bounds of reasop.abl,:i. 

judgmen~ and must have been the product of bad faith or corpo:mte waste, because three •1>fthe 

ten parcels being sold were appraised at $543 milliof1t but after the sale these p~eLs we;1)e 

.. flippe<l~' for $816 million. 4/4/06 Tr., at 22. According to Trump~ applying this differe:mtial to 

the entire :ii 1. 7 6 billion sale price demonstrates that the flipped Properties were re~sold at a 40% 

mark-up, a mark-up that presumah]y could have been enjoyed by"the Hudson Waterfront LPs, 

3 Tellingly, while Trump continuously asserts that the Properties were being sold for far 
less than their value

1 
b.e never sought an order preventing the sale. Rather, Trump moved, by 

order to show cause
1 
for an order of attachment of the proceeds from the sale. The onlyl:11mefit 

to Tn.u::op from attaching the proceeds would have been the proceeds themselves, as oppu1f1ed to 
. the benefit" of finding a buyer willing to pay a significantly bigher price for the Properti~. a claim 
that is at the heart of Trump's lawsuit. 
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arld by Trump. Id., at 23. 

However. Trump's selective arithmetic mils to explain how the value of the othcir seven 

parcels affected the three parcels identified by Trump. As discussed in the Order, Grass's 

unrebutted affidavit explained that the Properties are subject to many legal restrictions, 

encumbrances, zoning regulations, affordable housing requirements, infrastructure requ:irements, 

park contribution requirements and other restrictions that restrict the nature of the devel111pment 

t.bat can be done on different para of the Properties. Trump fails to explain the extent t.:1 which· 

the three parcels l;ie identified were burdened by the other seven parcels sold. In other '\'-1,iords, 

Trump fails to explain what value the seven remaining parcels retained once the three p11tcels 

were flipped for $816 million, essentially failing to consider the va.]ue of the Properties iilS a 

whole. 

The amended complaint fa.ils to show bad faith, or that the sale of the Properties and the 

reinvestment p1an cannot be attributed to a r!ltional business purpose. Nor docs the amc:mded 

complaint allege any facts, other than conclusoiy allegationsl showing that defendants w·ere 

grossly negligent or failed to consider all material facts reasonably available, 

Moreover, each of the Agreements expressly exculpates the general partners, and any 

entity or person controlling the geneml or limited partners, "for any loss arising out of CNr in 

connection with the management, op~tion or conduct of the Partoership-'s business and affairs, 

except by reason of willful misconduct, fraud, gross negligence or disregard of duties a:1:hd 

obligations under this Agreement." Agreement, Gruenglas Aff., Ex. 2, § 7.6 (a), at 4.0. In any 

event, the amended complaint fails to show any such conduct by defendants. 

For the foregoing reasons, Trump fails to show a reason to doubt the independence of the 
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general partners~ and the applicability of protection under the business judgment rule. Therefore, 

Trump fails to plead facts showing demand futility with respect to his derivative clah:nli. 

According] y, the fufrd; fifth, seventh, ninth; fourteenth, sixteenth and twentieth ca.uses 1:>f action 
. -' 

all of which are asserted derivatively by Trump on behalf of the Huruion Waterfront L:P!:, are 

dismissed. 

The Hudson W mer.front .Corps next move to dismiss the eleventh cause of action for 

breach of contract, and breach of the implied covenant of good faith· and fair dealing. G,enera.Uy, 

· this cause of action alleges that the Hudson Waterfront Corps breached the purpose of ~:te · 

Agreerncmt.s by failing to operate and develop the Properties in the best interest of the 

--~ partnemhips, as required under the Agreements.4 

Specifi.ca.Uy, Trump claims that the Cheng Group breached the following scctioTis of the 

A~m~fii: 2.1, Z.2., 4.1 and 7.1 - 7.6. Tromp argues that the general partners' reinve!l,tme~t of 

-Trump's share of the proceeds from the sale of the Properties violates the parties' Agrcem!mts1 

8Ild breaches the implied covenant of good faith and fair dealing. · Trump also argues thitt the 

gmeral partners failed to seek.the best price fot th~ Properties. 

To state a cause of action for breach of contract, Trump must establish the cxisteirnce of a 

contract, perfonnance by plaintiff, breach by defendants, and dam.ages sustained by plairrtiff as a 

4 According to Trump's opposition papcrs1 paragraph 64 of the a.mended comph1int 
alleges that the defendants ''were, by contract, partners of Trump in the partnership and u:nder 
various partnership instruments, and were required, among other things, to operate and drwelop 
Trump Place in the best interest of the partnership." Trump Opp. Mem. of Law, at 22. However, 
this allegation is not contained in paragraph 64 of.the amended complaint The court was u,nitble 
to id~fy this allegation anywhere in the 4.0-page, 146~paragraph pleading. · 
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result of the breach. Furia v Furia, 116 AD2d 694 (2d Dept 1986). 

In New York. all contracts imply a covenant of good faith and fair 

dealing in the course of perfonnance. This covenant embraces a 

pledge that neither party shall do anything which wiH have the 

effect of destroying or injuring the right of the other party to 

receive the fruits of the contract. · While the duties of good faith 

and fair dealing do not imply obligations.inconsistent with other 

term.s of the contractual relationship, they do encompass any 

promises which a reasonable person in the position of the promisee 

would be justified in undersmnding were included. 

511 West 232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 153 (2002) (internal 

quotation marks and citations omitted). 

Trump fails .to identify any provision of the Agreements that prevents the type nf 

reinvestment allegedly sought, and undertaken, by the·~eral partners. 'fo the contnllJ, the 

cxpI'ess .. Purposes" of the partnerships, as d.efrned in the Agreements; contempiated tb.i~ sale, 

transfer, exchange, d.ispositio~ and encumbrance of the Properties, and any other partn.1:irship 

assets (Agreements, § 2.2 [ d]), and "such other lawful activities consistent with this Agreement 

as ma.y be necessary or appropriate in cmmection with the foregoing" (id., § 2.2 [g]), Thus, the 

Agreements expressly pmnit the general partners to consummate a l 031 Exchange, thi-reby 

reinvesting the proceeds from the sale of the Properties. Therefore, section 2.2 of the 

Agreements undermines Trump's argument. 

Section 2.1 of the Agreements states the name, principal office and registered f,gent of the . 

limited partnerships. Sections.4.1 and 4.2 identify the general and limited partners, reii_Pectively. 

Article 7 describes the management of the partnershi.p1 granting the general partners ii.LU control 
, 

over the management of the limited partnerships. Section 7. l again expressly pcr:mits the gen~ 

partners to useU .. , , mortgage, encumber, dispose of, ex.change ... and otherwise deal i.u and mth · 
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the Partnership and th~ Partnership Assets .... " Agreements, § 7 .1, at 33, Trump fail~ ti:• allege a 

breach of any of these provisions. 

Trump argues that his "allegation that the Cheng Group .did not seek the best prim.~ in the 

sale of Trump Place plainly states a clau:n for breach of their express and implied obliga:tioru 

under the partnership agreement." Trump Opp. Mem. of Law, at 22-23. However, Trump fails ·. 

to identify this allegation in the amended complaint Nor does Trump identify any provi;tfori of 

the Agreements to this effect, and the court is unable to locate this allegation in the pleading or 

the Agreements. 

Thus, 'Trump's ~laim is not that the general partners failed to obtain the ''best" pdce for 

the Properties. Rather, the essence of his argument is that the general partners failed to :ie11 th~ 

Properties "at a price even remotely close to [their] market value," and tlmt !hey failed ti)· 

examine whether ''the phm to sell the property for the purpose of reinvc,sting in rental pi:r.iperties . 

served the partnerships' financial interesm." Amended Complaint, 1 68. 

However, as disell$sed above, the documentary evidence shows that the Properti1~.s were 

sold for approximately $188 million more than the most recent appraisals of the Proper1f1es. Also 

discussed above
1 
other than conclu.sory allegations, Tnunp ·w1s to show that the reinve11.nnent 

. plan was uninformed or prohibited urider the Agreements, or that fue Hudson Waterfront LPs 

overpaid for these properties. Therefore, Trump's argument is unpersuasive. 

Trump argues that the implied covenant of gcod faith and fair dealing prevents ·1]ie 

general partners from acting contrary to Trump's interests, or contrary to the interests of the 

partnerships. However, Trwnp's argument is counterintuitives because the general pani:ters 

themselves stood only to lose by foregoing the best price for the Properties, or by reinv:m.ting in . 
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rental properties that do not serve tho partnerships' interests. Other than conchisory all1:1gations, 

nothing conmi.ned in the amended complaint shows that the general partners. acted in a nl\Rl'lnet . . 

1:M.t would deprive Trump of receiving the benefits of their agreement In short, Trump's brief 

foils to analyze how the implied covenant of good faith and fair dealing might salvage this claim. 

For the foregoing reasons:, the Hudson Waterfront Corps 1 motion to dismiss the elevend:i cause of 

action, for breach of contract, is granted. 

Books & Rec9rds 

The general partners move to dismiss: the eighteenth cause of action, arguing that il'rump 

fails to explain how the general partners falsified book and records, and that the docume11.1tary 

evidence contra.diets !rump's claims that Trump was refused access to, and inspection of, the 

Hudson W atcrfront LPs' books and records. Trump does not respond to this argument. 

The eighteenth cause of action claims that "the defendants have repeateclly refuse.:! to 

ppn:nit Trump to conduct any impection or copyin,& refused to provide access to documell:t.s on 

request, and falsified other books and records to conceal their wrongdoing." Amended 0:1mplaint 

Section 12.2 (a) of the Agreements provides that 'TtJhe Geneml_Partner shall ma.u'1mm, or 

cause to be maintained. complete an.d accurate records of all transactioru of the Partnership." 

Schaeffer Aff., Ex.I, at 66, Section 12.2 (b) requires that the books and records be kept E1t the 

· office of the Hudson Waterfront LPs, and that they "and shall be open for the inspection .ind 

examination, (and making copies) by the Partners or their authorized representatives dwir.11i regular 

busio.ess hours." Id. 

As discussed above, Trump fails to show how the general partners falsified the Hudson 
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Waterfront LPs' books and records. However, under.the Agreements, the general partni~rs were 

responsible for the books and records, S!ld they-were required to permit Trump to inspe<.;t and 

examine the books and records. The general partners submit documentary evidence of 

cprrespondence exchanged between Trump's lawyers, aod the lawyers for the general partners and 

the limited partnerships. Toe general partners 1rrgue tlmt this correspondence establishe1; th.at th~y · · 

remained "ready and willing to work out a p:rQtocol for the inspection of the Limited Partnerships' · 

· business records ... !' Gruenglas Aff., Exs. 13, 15, 11, 21~23. However, this correspomlence, if 
", 

anything, shows that the general partners disputed whether Trump was permitted to acei::ss the 

books and records1 and sought to est.ablish a 1'protocol11 for inspection that was not contmmplated 

· in the Agreements. Moreover, to date, it appears that Trump has been denied access to the limited 

pa,rtnershlp·s' books and records. Therefore, this documcnt:ary evidence fails to refute T1mmp' s 

ciaim against the general partners for access to books and records. Despite this court1 s dismissiu 

of all other causes of action, Tromp is entitled to inspection of the books of records immediately, 

FUI1hermore, he is entitled to ac~ess to the books and records throughout the continued ,course of 

the.partnership. Accordingly, the.general partners' motion to dlsmiss the eighteenth ca.i]tse of 

action is denied 

Motion of Individual Defendaats and W.esside LPs 

lll!i&dioti°" . l 
The indi vi.dual defend.ants Vincent Lo (Lo)> Charles Yeung (Yeung), Edward W 1 ng 

. I 

(Wong) und David Chiu (Chiu) move to dismiss the complaint for lack of personal juriilidiction, . 

under CPLR 302 (a).5 In opposition, Trump argues that jurisdiction exists as a result o~'these 

5 Defendant Henry Cheng does not contest jurisdiction. 
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defendants I membership in a New York partnership, independent from tbe partnership 

m~morialized in the Agreements, whose purpose was the ownership and development of real 

· estate in New York City. 

"It is axiomatic that the essential elem~ts of a partnership mUBt include ari agreement 

between the principals to share losses as well as profits." Chanler v Robertst 200 AD2d. 489,491 

(1 '1 Dept 1994). 

The amcnded'complaint avers that, in 19941 the Cheng Group entered into an ag1tecment 

with Trompt whereby they agreed to buy, develop and manage the Properties. According to the 

wnen.ded complaint, the agreement allocated responsibility for these undertakings to the Hudson 

Waterfront Corps, as general partners~ and to Trump to oversee development, managemm.1t imd 

operations. The pleading alleges that thls agreement is "confirmed by Lo1s public: 

acknpwledgment that Trump and the Cheng Group agreed, among other things, 'to sban) profits 

from a sale' of the property.1
' Amended Complamt,, 25. 

Conspicuously missing from Trump's pleading is any explanation of how this pm:tnershlp 

was formed, or of any discussions among the 'principals that resul~d in the partnership. Trump 

also fuili to allege any facts showing that these principals agreed to share losses. The piixported 

agreementi if anything, is merely an agreement to agree, which is unenforceable as a matter of 

law. Lazard Frerru & Co. v First Nat. Bank of Maryland, 268 AD2d 294 (1 11 Dept 2000). 

Citing Penato v George (52 AD2d 939, 942 [2d Dept 1976]), Trump argues that l:be ")aw 

will imply an agreement to share losse~." Howeve1\ Penato excused the failure to allege the .. 

l 

sharing of losses only where "other elements of a joint venture are present" (id. )1 which Trump 

has. not alleged in the amended complaint. Therefore1 Trump's r~liance upon Penato is ru1isplaced, 
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That the alleged agreement was merely an agreement to agree is further evidcnce,(l by the 

written Agreements subsequently entered into, each of which contains a merger clause. 'll"he 

merger clauses state tbat each Agreement "supersedes all prior agreements among the pa.rties with 

respect to the subject matter hereof ... and contains the entire Agreement among the panii~s with 

respect to such subject matter." Schaeffer Aff., Ex. I, at 96-97, § 20.16. 

Trump cites Louis Dreyfas Corp. v ACLI Intern., Inc. (52-NY2d 736 [1980)), arg·l1ling that 

the merger clauses in the written Agreements are irrelevant, because the individual defer1dan.ts 

claim that they are not parties to those Agreements, and none o_f them is a partner in the l.imited 

partnerships. In Louis Dreyfas Corp., the Court of Appeals recognized an .. overarching 1:)ml 

partnership agreement'' between two parent co:rporatioru: to share profits under a partnen1hip 

contra.ct between their subsidiaries. Id., at 739. The Court held that a merger clause in-tl:11e written 

contrilct between the subsidiaries did notbar enforcement of the separate ora.1 agreement betweell 

the par:c;nt cornpanies, whlcb contained material terms not encompassed by the written cc:,mract. 

-Jd. 

Here, the amended complaint avers that the pmpose of the oral partnership agreement 

"was m:id rem.a.ins exclusively to buy, develop., and m.aruige the property" (Amended Complaint, 1 

26), which is exactly the same purpose as explicitly provided in the "Pmpose" section of:the 

written Agi;eements. Schaeffer Aff., Ex. 1, at 19ff21> § 2.2. Thus, 0 [pJlaintiffs do not a.Ue:ge that 

an oral agreement differing in its terms from the [ written] agreement existed between p1a.i:ntiffs 

and defendants .. Rather, they argue that the oral agreement was exactly the same as the ['written] 

agre~ent and encamp~sed the same terms,'' but that different parties were involved. E'mss Util. 

Serv. Corp. v A.boubshait, 618 F Supp 1442, 1446 (SONY 1985). Under these ci.mrmst1mces, 
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::. 

Louis Dreyfas Corp. is inapposite. Id. For the foregoing reasons, the alleged oral partmxship 

agreement is not a sufficient basis to confer jurisdfotion over the individual defend.ants. 

Trump next argues that the individual defendants are subject to jurisdiction pu.rs1ru:mt to 

CPLR 302 (a) (1), (a) (2) and (a) (3). The court may exercise p~onaljurisdiciion undcir CPLR 

302 (a) (1) where the defendant, in person or through an agent, transacts any business w:rrhln tbe . 

state or contracts anywhere to .supply goods or services in the state. CPLR 302 (a) (1) "fa a 'single 

act statute' and proof of one transaction m New York is sufficient to invoke jurisdicti.on1, even 

though the defendant never enters New York, so long as the defendant's activities here were 

. purposeful and there is a substantial re1atioll$hlp b~tween the transaction and the claim 11.<11serted." 

Kreutt,erv McFadden Oil Corp., 71 NY2d 460,467 (1988). 

Trump's first argument under CPLR .:302 (a) is that the individu.al defendants are: :rubject to 

jurisdiction under an agency theory. Establishingjurisdictiqn based upon an "agency" theory 

requires a showing that the alleged principal "exercised some control" over the agent's mctivities 

(id.), mid that ''tho defendant was a 'prima.ty actor• in the specific matter in question; co1ci.trol 

cannot be shown based merely upon ... conclusozy allegations" (Karabu Corp. v Gitner, 16 F 

Supp 2d 319, 324 [SD NY.1998]). 

Here, the amended camplamt alleges that Cheng "represented and acted on behallf of the 

Cheng Group," that the Cheng Group ''bas acted arid is acting (through Cheng) on bebwf of itself 

and on behalf of a separate group of Chinese investors;•. and that Cheng acted "with the 

kliowledge and consent of the Ch~ng Group." Amended Compla.mt, ff 10, 15, 30. The: ;pleading 

avers iliat the Cheng Group instructed the gen~] partners by communicating through Cheng. Jd~, 

ff 37. 52. However, all of these allegations are conclusory, because they conclude that Cheng 
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was the agent of the Cheng Group without explaining how the Cheng Group controlled Cheng. 

Trump submits two letters from Cheng to Trump, which he claims establish tha:t Cheng 

acted as the Cheng Group's agent for purposes of jurisdiction. The :first letter,_ dated M:iiy 4, 2005, 

states that, "[aJfter careful consideration, our Hong Kong partners have a.greed to accep:t the 

cu:rrcnt offer and sell all the properties ... for $1.75 billio:01
• (May 4th Letter). Bowe Aff.r Ex. B. 

The second letter, dated May 25, 2005, states that "[w]e are in negotiations ... for the s1i:t,, of 

significant portions of Riverside South" (May 5111 Letter). Id., Ex. A. 

Both letter's copied defendant Lo. However, neither letter specifies who the "H1:trig Kong 

partners" are. More significantly, neither letter makes eny showing that Cheng was con1:mUed to. 

any extent by the other individual defendants who comprise the Cheng Group, or th.at ar1(v of these 

. ' 

b,ldividuals were primary actors with respect to the circumstances surrounding the sale c1:f the 

Properties. Therefore, Trump fails to establish personal jurisdiction over the individual 

defendants under an agency theory. 

Trump claims that "representatives of the Cheng Group tn.vcle~ to New York fmm ffo11g.· .. 

:Kong" to :inform Trump of the sale of the _Properties. Amended Complaint,, 39. Trump also 

argues that Lo1 in his affirmation, called Trump to discuss the sale of the Properties, and 1}al}ed 

non-party Richard LeFrak in New York to inquire about his interest in buying the Properties for 

$3 bjllion. However, Trump fails to identify which "representative" of the Cheng Group traveled 

to New York. Moreover, Lo's affirmation merely states that he returned Trump's teleph,[llne call, 

and that he 11ttempted to call Richard LeFrak but was unsuccessful. These alleged calls 11tre 

insufficie.nt to confer jurisdiction. Granat v Bochner, 268 AD2d 365, 365(1 st Dept 2000) 

(''making phone calls to this State arc not, without more. activities tantamount to 'transai::'ting 
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busmess' within the meaning of the aforecited long-arm statuteu), Fonhe foregoingrea:llons, Lo, 

Yeung, Wong and Chiu are not subject to penionaljurisdiction under CPLR 302 (a) (1). 

CPLR 302 (a) (2) pennits the court to exercise personal jurisdiction over a. non~ 

domiciliary who 4'commits a tortious act within the state , .. .'' The traditional view is thiut this 

· provision requires ''a showing that the nondomicilimy committed a tortioµs act in this Srnte. u 

Lar;gines~Wittnauer Watch Co. v Barnes & Reinecke, Inc., 15 NY2d 443,464 (1965) (emphasis.· 

added); Bensus_an Rest. Corp. v King, 126 F3d 25, 28 (2d Cir 1997) c•cPLR § 302 (a) (2) reaches 

only tcirtious acts performed by a defendant who. was physically present in New York when be 

performed the v.rrongful act"); Practice Commentary C302:10 C'CPLR302 (a) (2) ... has been 

narrowly construed to apply only when the defendant's wrongful acts are perfonned inN'ew 

York''). 

However, some courts have resisted the traditional view in cases involving fraud, 

conspiracy, and other illegal activities. See e.g. BancoNacional Ul.tramarino, S.A.. v Chan, 169 

Misc 2d 182 (Sup Ct, NY County 1996), affd 240 AD2d 253 (1'1 Pept 1997) (held that ih 

defendant who converted funds on deposit in a New York bank did not ha.Ye to be preseiat in New 

York in order to fall within the reach of CPLR 302 [a] (2]). 

Here, the amended complaint fails to show that Lo, Y eun~ Wong and Chiu wet'i~ present .· 

in. New York at any relevant time. Moreover, other than conclusory allegations that lack any 

detail or particularity, and for the reasons stated in tbh decision, the amended complamt fails to . 

plead any claim of fraud, conspiracy, or any other illegal or to:rtious activity against the~e 

mdividual defendants that would subject them to jurisdiction i.mder CPLR 302 (a) (2), 

CPLR 302 (a)(3) subjects a non~dorrriciliary to jurisdiction who:-
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commits a tortious act without the state ca.using injury to person or 
property within the .state ... , if be 

(I) regularly does or solicits business,. or engages in any other 
persistent course of conduct, or derives substantial revenue from 
goods UBed or consumed or services rendered, in the state, or 

(ii) expects or should reasonably expect the. act to have 
consequences in the $0ltc and derives substantial revenue from 
interstate or int.ematiomtl commerce ... , 

Trump argues that the amended complaint, and the May 41b. and 511t Letters, !!!bow ·iii.mt Lo, 

Wong, Yeung and Chiu committed a tortious act by: participating :in discussiom and. met:il:mgs 

with mtcre_sted partie-s concerning the sale of lhe Properties; agreci:ng to accept the offer ti:, sell the 

· Properties for $1.76 biUion; engaging in negotiations to sell portions ofthe Properties; aw:i 

agreeing to give the buyer an exclusivity period in connection with the sale of the Proper!ies. 

Trump Opp. Mem. of Law, at I 9; B·owe Aff., Exs. A and R · 

" 

The amended complwnt asserts tort claims for breach of fiduciary duty, and aiding and 

abetting bteach of fiduciary duty. Each of these claims relies upon the alleged-oral pmtn1::rship 

agreement between Trump and the individual defendants. H.owevcr, as discussed above, 1:here 

· was no oral partnership agreem.ent Thus, no fiduciary duty arose. To the extent trust Tru:mp's tort 

claims do not rely upon the alleged oral partnership agreement, for the reasons .stated in this 

decision, those claims fail to state a cause of action. Therefore, there was no tortious act. 

Accordingly, these defendants are not subject to jurisdiction under CPLR 302 (a) (3). 

Trump argues that he has made a. Hsufficient start" to showing th.at jurisdiction ma.)/ exist 

over Lo, Yeung, Won& and Chiu by piercing the corporate veil, because Cheng allegedly 

dominated the general partners and the Westside LPs for the benefit of the individual defoodants~ 

.. BJ1l.d with their knowledge and consent. 
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"The party secldng to pierce the corporate veH must establish that the owners, tb:rn:ugh 

their domination, abused the privilege of doing business :in the corporate fonn to perpetrate a 

wrong or injustice against that party such that e. court in equity will intervene.fl Morris v New 

York State Dept. of Taxation and Fin., 82.NY2d 135, 142 (1993). 

Here~ all_ ofTrump•s claims of do~on involve actions undertaken by Cheng:. not Lo, 

Yeung, Wong or Chiu. Other than conclusory allegations. Trump fa:ils to show any fact:, of 

domination warranting piercing th.e corporate veil. DaSUva v American Tobacco Co., 17 5 MisG · 

2d 424, 428 (Sup Ct, NY County 1997) (conclusory statements insufficient to pierce co1:porate 

. veil). 

Moreover, Lo, Ycungt Wong and Chh1.'s ownership interests in the New York e,:rr:ities are 

insll.ffi.cient to establish jurisdiction. Ferrame Equip. Co. v Lasker.:.Goldman Corp., 26 NY2d 

280,283 (1970); see also Genera.le Bank, New York Bran.ch v Choudury, 776 F Supp 123,124 

(SD NY 1991) (investment in New York business venture insufficient to establish jurisdiction). · 

Therefore, tb.e court has no jurisdiction over Lo, Yeung, Wong and Chiu under a theory of 

. piercing the corporation veil. 

For the foregoing reasons, the court lacks personal jurisdiction over defendant.'i Lo, Yeung, 

Wong and Chiu. Accordingly, the amended complaint is dismissed in its entirety as to these 

defenda.nts. 

Flilure to St.ate@ f;m,ise ofAC!iJ,m 

Cheng and tbe West.side LPs argue that Tromp' s tenth cause of action for breach of the 

. alleged oral partnership agreement be~een Trump and the Cheng Group. AB discussed above, 

there was no oral partnership. ~greement Toerefore1 the Cheng Group's motion to disn:d.ss the 
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tenth cause of action is granted. 

The Westside LPs move to dismiss the twelfth ca.use of action for breach of con1ract. This 

claim alleges that the Westside LPs breached section 6.1 of the Hudson Waterfront LPt:: 1 

partnership Agreements, and the implied covenants of good faith and fair dealing. 1n oppCJsition1 

Trump argues that the Westside LPs participated in the sale of Trump place as the alter eigos of the . ·. 

jndividual defendants. 

Section 6.1 provides that "the Limited Partners Bha.11 not take pa.rt in the rruwa.ge:n.1ent of 

the business or affairs of the Partnership or control the Partnership business," Schaeffoi: Aff., Ex. 

~ § 6.1, at l 4. However, under the Agreements, the limited partners have no managerial powers. 

Moreovcr,.Trump fails to identify any act taken bytbe Westside LPs in connection with the 

management or control of the Hudson Waterfront LPs. In addition, as discussed above, Trump's 

alter ego argument is without merit. Therefore, Trump bas not alleged a breach of these 

. Agreements. 

Trump also has not alleged anything done· by the Westside LPs which_ will have J:1ad the 

effect of destroying or injuring the right of the other party to receive the fruits of the co1ilract. 

Therefore, Trump J s claim that the Westside LP s breach the implied covenant of good faith and 

fair dealing is without merit. Accordingly, the Westside LPs 1 motion to dismiss the twelfth cause 

of actio,n is granted. 

Cheng and the Westside LPs argue that the eighteenth cause of action, for access to the 

Hudson Waterfront LPs' books and records, should be dismissed> based upon the partner.uhip 

Agrc:en1ents. Trump does not respond to this argument. 

As discussed above, under the Agreements, the general partner was responsible for the 
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'' 

bo.oks and records, not Cheng or the Westside LPs. Accordingly. the eighteenth cause of action 

for access to books and records is dismissed a.s to Cheng and Westside LPs. 

Cheng and the Westside LPs next argue that Trump fails to state any claims against them 

for brea.ch of fiduciary duty, because, as limited pa.rt:Dersi they-had no control over the ln:cuted 

partnerships, and they owed no fiduciary duties to Trump. J.n opposition, Trump argues dmt the 

. individual defendants and the Westside LPs owed fiduciey duties as affiliates of the gern~ral 

partners .who have exercised control over the Hudson Waterfront LPs • property. . · 

The amended complaint asserts bieach of fiduciary duty claims against Cheng ailld the 

Westside LPs in the first, second and third causes of action. 6 

Under Delaware law~ (la fiduciary is typically one who is entrusted with the pow1:~r to 

manage and control the property of another.,• Bond Purchase, L.L. C. v Patriot Tax Credit 

Properties, L.P.. 746 A2d 842, 864 (Del Ch 1999), However, "in the absence of any provision in 

. the Partnership Agreement engrafting fiduciary duties ontO [a limited partner]t th.at funi:ted 

partner "owes no fiduciary duties to the other limited-partners .... " Id. 

''While me.re ownership - either direct or indirect~ of the general partner does mil: result in 

. the establishment of a fiduciary relationship, those affiliates of a. general partner who exi::rcise 

control over the partnership's property may find themselves owing fiduciary duties to b1:1t.h the 

partnership and its limited partners.'' Bigelow!Dtversi.fied Secondary Partnership Fund .l990v 

Damsow'Birtcher Partners, 2001 WL 16412391 *8 (Del Ch, Dec. 4, 2.001). 

In Bigelow
1 
the pleading sufficiently alleged fiduciary liability against the .gener.1tll partnerst 

6 The court notes that for the reasons stated above, the second and third cause:; of action 

are alr~ady dismissed. In any' event, for the reasons stated herein, tbese claim fail to st,1te a cause 

ofaction. , 
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affiliates, where the affiliates allegedly ucontrblled the day-to-day operations and affairs 1Jf the 

Partnership, .. Id. The pleading also alleged specific examples of transactions involving !,Ga long"' 

term course of conduct by the [ dei.fendanu;] with the pU!pose of deterring a sale of the 

Partnerships1 propi:::rties in order that [certain defendants] continue to receive fees." Id.· Similarly, 

in Wallace v Wood (752 A2d 1175, 1180-82 [Del Ch 1999)), tho court denied a motion to dismiss . 

where the plaintiffs alleged that the defendants "personally ca.used the Limited Partnership to 

enter into self-interested transactions adverse to the interests of the Limited Partners." 

Section 7.1 (a) of the Agreements grants the general partner ''ntil control over the 
' 

manligement. operation and activities of; and dealings with, the Partnership Assets and the 

Partri011l~ip 's properties, business and affairs," and "all rights and powers generally confet'red by 

· lawan,d necessary, advisable or consistent in connection with the purposes of the PartnerJibip ... ," 

Agreements, Schaeffer Aff., Ex. 1, § 7 .1 (a), at 31. The Agreements cxpres~ly limit the pi>wers of. 

the limited partners, Stilting that "the Limited Partners shall not take part in the managem1~nt of the 

business or affairs of the Partnership or control the Partnership business!'' Id. 

Thus, the Agreements vest exclusive control over the management of the Hu.dson 

Wa~nt LPs in the general partne?S. Trump fails to identify any provision contained in the 

- Agreements that imposes fiduciary duties upon tru: limited partners. or that provides the limited. 

partners with any ability to manage or control the property of the Hudson Waterfront LPs. 

Compare Cantor Fitzgerald, L.P. v Cantor; 2000 WL 307370t *10 (Del C~ March 13, 21)00) 

(fiduciary duty imposed upon limited partner where partners~p agreement expressly proviood that 

, 7 The Agreements expressly perm.it the general and limited partners to comp.ete directly 

with the Hudson Waterfront LPs. Id., § 4.4, at 23. 
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''[e)ach Partner acknowledges its duty ofloyalty to the Partnership and agrees to take-nii action to 

hmm [or that would reasonably be expected to hmm] the Partnership or any Affiliated ElD.tity''). 

The amended complaint alleges that"[t]he Cheng Group owns and controls 100% of the 

defcndaot general partners directly or, alternatively, indirectly through their 100% ownc:rrship and 

control of the Westside Limited Partnerships ~d of the general partners of the Westsid~: Limited 

Partnerships." Amended Complaint, 1-19. However, the amended complaint fails to sbow that 

either Cheng or the Westside LPs controlled the day-to-day operations· of the Hudson Vhtterfront . 

LPs. 

Mo~eover, Trump admits in the amended complaint that the Westside LPs are owned 'by 

an ."Investor Group," which the pleading defines as "a separate group of Chinese investor.s." Id., 1 

15. This separate group of Chinese invest4?n, together with the Cheng ~oup, allegedly,:)wn their 

.interests in the Propertic:s through ·various offi:hore British Virgin Islands entities. fd. 1'.herefore, 

based on the allegations of the amended complaint, the Cheng Group does not own 100%1 oftlie 

Westside LPs, but rather, the Westside LPs·are owned, at least in pm:t, by the Investor Gmu,p: 

Nor does T.rump·show that Cheng, any of the imlividual defendants, or the Wcst:;:ide LPs 

personally caused the Hudson Waterfront LPs to enter into self~interested.tnmsactions advers~ to 

the interests of Trump. As discussed above, the documentary evidence establishes that the sale of 

the Properties was not adverse to Trump. To the contrary, the Gross affidavit shows th.at the 

Properties were sold for approximately $188 million more.thatl the most recent appra.isa:ls of the 

Properties. All of the parties stood to gain equally in proportion to their respective owma~~bip 

interests. 

Moreover, contrary to Trump's assertion, Delaware "[c]o1.iltS have not found limited 
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partners subject to default fiduciary duties in the absence ofa fiduciary relationship." CCintor 

Fitzgerald, L.P., 2000 WL 307370, at "'20. Furthermore, as discussed above, Trump fauns to plead 

alter ego liability. Therefore, Trump fails to show that the corporate veil could be pierc:ed to.reach· .. 

Cheng or the Westside LPs. Trump fails to show that Cheng or the Westside LPs exerdsed 

control over the Hudson Water.front LPs or the general partners. For the foregoing ree.s.on,s; 

Trump's claims for breaches of fiduciary duties fail to state causes of action, and the :fi.rnt1 second · 

and third causes of action of the amended complaint are disxn.issed-as to defen~ts We:;;tside LPs . 

and Cheng. 

Defendants next move to dismiss Trump's fourth and eighth causes of action for aiding 

a.n_d abetting breach of fiduciary duty and tortious interference witb fiduciary duty, 8 

To state a claim for aiding and abetting a breach.of fiduciary duty, Trump must ab.ow: "(1) 

a breach by a fiduciary of obli~tions to mother t (2) th.at the defendant knowingly induc:ed or 

participated in the breach,' and (3) that plaintiff suffered damage as a result of the breach." 

Kaufman v Cohen; 307 AD2d 113, 125 (ltt Dept 2003); In re Santa Fe Pacific Corp:· Shareholder 

Litigation·, 669 A2d 59, 72 (Del 1995) (same). A claim for tortious interference with fi,1luciary 

duty consists of the same elements. Harmex Corp. v GMI, Inc., 140 F3d 194} 203 (2d Cir 1998). 

As discussed above, Trump fails to show th.at a fiduciary duty existed and was breached 

To tb.e ~xtcnt that Trump's claim. relies upon the alleged oral partnership agreement, the, cl.aim 

:fa:Us, because, as discussed above, Tromp has not alleged the existence of such an a.greem~t. 

. Accordingly, the fourth and eighth causes of action are dismissed. 

8 The co~ notes that these claims were already dismissed because they are derivative, 
rather ¢tm direct, claims. In a.ny event, for the reasons. stated herein, these claim· fail to state a 

ca.use of action. 
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Defendants next move to dismiss the sixth cause of action for conspiracy to breadh 

fiduciary duties, arguing thatneither New York nor Delaware recognize a separate cause ,of action 

for conspiracy. Trump concedes that conspiracy is not a sepw;ate tort.' In opposition, citing 

A.Jexan,der & Alexander of NY., Inc. (68 NY2d 9_58, supra). Trump argues that his allege:tion~ of .· 

conspiracy should be permitted "to connect the actions of separate defendants with an oth.envise 
•. 

actionable tort." In this context, Trump claims that his conspiracy claim is based upon hLt: 

allegation tbat the general partners committed a wrongful act by selling the Prop=rties at .a grossly 

deficient price, with the agreement of the remab:ring defendants. 

In order for a conspiracy to be actionable, Trump must plead an agreement to do 

spmething that independently would constitute a. tort. Sm.ulder v I 2 Lofts Realty,· 156 AD2d 1~1, . 

· _ · 163 (I 11 Dept 1989). Trump must allege, among other things, facts sufficient to constitut1:, an 

~grecm~nt or comm.on understanding, and a joint intent to tortiously injure. Conspiracy-Civil 

Aspects> 20 NY Jur 2d, § 19. 

However
1 
"a mere conspiracy to commit a [tort] is never of itself a cause of a.ctim'.1." 

· Alexander & Alexander of N.Y., Inc. v Fritzen, 68 NY2d 968, 989 (1986); Nutt v A.C. & S. Co., 

. l Inc. 1 5 I 7 A2d 690, 694 (De1 Super 1986) (''[ c Jivil conspiracy is· not an in~endent oaus1;} of 

action in Deiaware, but requires an underlying wrong which would be actionable absenttb.e 

conspiracy). 

Moreover, as discussed above, the documenmry· evidence submitted with Gross' 5 affidavit 

establishes that the Properties were not sold at a grossly deficient price. In any even~ .thi~ 

9 The court notes that this claim was already dismissed because it is a dmvativ:i, rather 

than a direct, claim. Jn any event, for the reasons stated herein, these claim fail to state Ill. cause of ·_ 

action. 
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·. amended complaint fails to show an agreement among the defendanm for an unlawful pu1:pose, or 

· a joint intent to tortiously injure Trump. The court considered Trump's allegations of conspiracy 

in connection with his tort claims I and. for the reasons stated in this decision, Trump Is C-0!'.lSpiracy 

allegations do not substantiate those claims. Therefore, Trump's argument is unpersuasi,,•e, and 

the sixth cause of action is dismissed. 

ljydsop Waterfront LPs Motion 

The Hudson Waterfront LF s move to dismiss the sev~nteentb cause of action for · 

dissolution, arguing that none of the Agreements trigger dissolution, and that Trmnp faili: to show 

that it is not reasonably practicable for the partnerships to continue. In opposition, Trunw argues 
.. . ' 

that the partnership Agreements mandate dissolutiont that defendants' breach of their fidn.dary 

duties warrants dissolution, and that the purpose of the limited partnerships no longer ex:ints. 
. . . . 

Delaware's Limited Partnership Law requires a limited partnership to be dissolveit and. its · 

affairs wound up "Qpon the first to_ occur of the following circmmstanccs: 

( 1) At the time specified in a partnership agteement, but if no such 

time is se.t forth in tjle partnership agreement; then the limited 

partners.hip shall have a perpetual existence; 
' 

' 

(5) Upon the happening of events specified in a partnership 

~greement; ar 

( 6) Entry of a decree of judicial d,issoiution ,mder § 17-802 of this 

title. 

, 6 Del C § 17-801. 

Section 17 ~802 provides that, '"[ o ]n s.pplfuation by or for a p~er the Court of Chancery 

may decree dissolution of.a limited partnership whenever it .is not reasonably practicabl111 to carry 

oto!r] 
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on the busine~s in conformity witl1 the partnership agreement." Under section 17-8021 · the test . 

is "whether it is 'reasonably practicable• to carry on ~e business of a limited partnership, and not 

whether it is impossible:• In re Silver Leaf, L.L.C., 2005 WL 2045641, *IO (Del Ch 2005). 

The amended complaint alleges that the Agreements do not permit the reinve~,1i1t of sale 

proceeds in rental properties. Amended Complaint,, T!f 56, 133-35. 1t also avers that, und.mr the 

Agreements, the Hudson Waterfront LPs are rCC1uired to distribute sale proceeds from a imle of 

substantially all of the partnerships' assets. Id. 

Section l 7.' 1 (b) of the Agreements provide that the partnership shall be dissolved upon 11a 

sale or other disposition of all or substantially all of th.e assets of the Partnership, unless '.1"#hin 1 O 

business days thereafter the General Partner determines to continue. the Partnership .... " 

(Emphasui added.) As stated in the Order, the Cl{J)Ie&S "Purposes" of the partnerships, as defined 

in the Agreements, contemplated the sale, tnmsfer, exchange, disposition and cncumbnmc:1:! of the 

Properties, and any other partnership assets. Id., § 2.2 (d). 

'Article 9 of the Agreements provides that 11Cash A vaila.ble for Distribution ~n b1:: 

distributed by the Partnership from time to time as determined by the General Partner (but no less. 

frequ.enUythan annu.aHy) ... ," Id., article 9, at SO .. "Cash Available for Distrib~tion1
> is d(:ifuied as 

net ca.sh after providing for cash reserved for debts, costs, obligations, liabilities and expeu1ses, 

related to or incurred in the operation and/or development of the 
Partnership ... whether for operating expenses or capital 
expenditures, previously incmred or anticipated to be incurred in the 
foreseeable future (including, without limitation ... future 
anticipated development costs) ... or other requirements of the 
Partnership, in each case as detemrined by the General Partner in its 
sole discretion. . 

· Id. at 6 .. 7. The remainder of article 9 describes the priority of distribution, once Cash AvaHable 
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'""'t, 

for Distribution is determined. It does ~ot" create any obligation. to distribute sale proce,:id.s, or any 

right w Trump to redeem hls interest in the limited partnerships. 

Thus, dissolution is not required upon a sale if the gencml partners determine to continue 

the partnership, which here they have done by virtue of the 1031 Exchlmge reinvestment plan. 

Trump fails to identify any provision in the Agreement:& to the contrary that would requ:ire 

d.i,ssolution upon the sale of the Properties, or a l 031 Exchange. 

As th.is C9urt already determined in the Order, the term of the Agreement~ expmi:s on 

December 31, 2044, requiring dissolution of the partnerships. Agreements, art. 3, at 21,, and art. 

17 at 82~ The Agreements do not obligate the general partners to distribute partnership n.ssets or 
. . . 

sale proceeds to the limited partners prior to this date, ~less dissolution occurs under oue of the 

events listed in section 17. 1 of the Agreements, none of which axe alleged here. 

Moreover, nothing contained in the amended complaint shows that it would not be 

nmsonably practicable to carry on the business of the Hudson W a.terfront LPs ln confoo:nity with 

the partnership agreement. Trump acimits i.n the amended complaint fuat the sale of theiProperti.cs 
. . '• ·•., 

"provided a very high return to Trump personally .. , ." Amended Complain~ , 40. Mor~ov~, 

nothing contained in the am~ded complaint shows that there was a deadlock tbat.provclnted the 

Hudson Waterfront LPs from fi.mct:ioning pursuant to their Agreements. 
. L· 

In short, Trump fails to ''point to specific facts on which this Court may cletennikie that the 

business is no.longer reasonably practicable to continue." Cincinnati Bell Cellular Systems Co. v 

Ameritech Mobile Phone Service of Cincinnati, Inc., 1996 WL 506906, •9 (Del Ch 19916); 

compare PC Tower Ctr., Inc. v Tower Ctr. Dev. Assoc. Ltd. Partnershi"A 1989 WL 6391]~, *6 

(Del Ch 1989) (dissolu.tio.n ordered where business operated at substantial loss, and out1;tanding 
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debt was without recourse and was far in excess ofits value)~ and Haley v Talcott, 864 A2d .86, 89 

(Del Cb 2004) ( dissolution ordered where deadlock prevented business from fiinctionin!!: _as. 

provided in its LLC agreement). Therefore, the amended complaint fails. to state a. cause ofacti~n 

for dissolution pursuant to section 17-802 of Delaware's Lil:nitedPwtnershlp Law. 

Trump argues that dissolution is warranted because defendants breach tb.oir :fidudary 

duties.. However, as diacus.sed above, Trump fails to state any claim for breach of fiduc:fmry duty, 

Nor does Trump show any Hfiduciary misconduct., by any of the defendants (Trump Opp .. Melll, · 

ofLa.w, at 8), or any violation of the partnership Agreements. Therefore, the Hudson Wmterfront 

LPs' motion to dismiss the seventeenth cause of action is granted. 

CONCLUSION 

Accordingly, it is hereby 

ORDERED that motion sequence numbers 011, 012 and 013 are granted to the ettent that 
' . 

the first, ·sec:on~ third,fourth, fifth, sixth, seventh, eighth, ninth, tenth, eleventh, twelfth! thirteen,.• 

J ourteenth., fifteenth, sixteenth, seventeenth, nineteenth and twentieth causes of 2:ctfon m:1r; severed 

and dismissed, and the complaint is dismissed in its entirety as to defendants Henry Chcp1g, 
. . ' 

Vincent Lo, Charles Yeung, Edward Won8J David Chiu, Hudson Waterfront Assoc., L~l:'.,, Hudspn 

' 
Waterfront Assoc .• I, L.P., Hudson Waterfront Assoc., II, L.P., Hudson Waterfront As~j:1., IlI, 

. ' 

L.P ., Hudson Waterfront Assoc., IV, L.P ., Hudson Waterfront Assoc., V, L.P .• Hudson West!i:ide 

Assoc., L.P., Hudson Westside Assoc., I, L.P ., Hudson Westside Assoc., Il, L.P., Hud.so::1 

Westside Assoc., Ill, L.P., Hudson Westside Assoc., IV, L.P., Hudson Westside Assoc., V; L.P., 

with costs and disbursements to these named defendants as taxed by the Clerk of the Comt; and it 
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II 

is further 

ORDERED that defendants Hudson Waterfront .Corp., Hudson W~terfront I Corp.:, 

Huds.on Waterfront II Corp., Huds?n Waterfront m Corp,, Hudson Waterfront IV Corp., Hudson 

Waterfront V Corp. a.re directed to serve an answer to the eighteenth cause of action of the 

complaint within l 0 days ·after. service of a copy of this order with notice of entry; and it it, further 

ORD~D that the Clerk is directed to enter judgment accordingly. 

Dated: July 24t ·2006 

HOII:] 
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Justica · 

• V -

INDEX NO. 

MOTION DATE 

MOTION SE.Q, NO, 
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- ,£µ:J /o ~ 

6l(p 

MOTION CAL NO, >!ln?f-~ ... 
· The following p=:u:bsred 1 to __ we,e read on this motion 10/for ____ _ 

F'AP;FIS NUMBl;filQ, 

Notice of Motion/ Order to Show Couse - Affidavits - Exhibits , .. 

Answering Affidavits - Exhibits------~------
• .' 1l 

Replying Affidavits ________________ _ 

Cross-Motion: !] Yes D No 

Upon tha foregoing papers, 1t is ordered that this motion 

F11..eo 
ocr·o 3 2887 

Dated: ----'-....:..) .x:-0-i-,'l~~(fr__,_ __ · __ J.S.C. 

Check one: Li FINAL DISPOSITION ~ NO·N .. flNAL DISPOSlTION. 

Check if appropriate: r-i DO NOT POST O REPEFlENCE . 

', ·,, ', ,·:- :,· '.,_ 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK: IAS PART 56 

-- -------·······----------·--~-------------------------- -----~--X 

DONALD J. TRUMP, individually and 
derivatively on behalf of 
HUDSON WATERFRONT ASSOC.)L.P., 
HUDSON WATERFRONT ASSOC., l, LP., 
HUDSON WATERFRONT ASSOC. II, L.P., 
HUDSON WATERFRONT ASSOC. IU, L.P., 
HUDSON WATERFRONT ASSOC. IV, L.P ., 
HUDSON WATERFRONT ASSOC. V, L.P., . 

Plaintiff: 

-against-

BENRY CHENG, VINCENT LO, CHARLES YEUNG, 

E.DW ARD WONG, PAVlD CHIU, HUDSON 
WATERFRONT CORP., HUDSON WATERFRONT I 
CORP., HUDSON WATERFRONT II CORP., 

HUDSON W ATBRFRONT ID CORP., HUDSON 
WATERFRONT N CORP., HUDSON WATERFRONT 

V CORP., HUDSON WATERFRONT ASSOC., L.P., 
HUDSON WATERFRONT ASSOC. I, L.P.1 

HUDSON WATERFRONT ASSOC. Il, L.P ., 
HUDSON WATERFRONT ASSOC. ill, L.P., 
ffiJDSONWATERFRONT ASSOC, IV, L.P.1 

HUDSON WATERFRONT ASSOC. V,L.P.t 
HUDSON WESTSIDE ASSOC., L.P.~ 
HUDSON WESTSIDE ASSOC. I, L.P., 

· HUDSON WESTSIDE ASSOC. Il, L.P., 
HUDSON WESTSIDE ASSOC. ill, L.P., 
HUDSON WESTSIDE ASSOC. IV, 1.P,; 

HUDSON WESTSIDE ASSOC. V, L.P ., 
JOHN DOE land JOHN DOE II, 

Defendants. 

IUCHARD B. LOWE, ill, J: 

. Index No. 602877/05 

Motion sequence numbers O 16, 017 and 018 are consolidated for disposition. 

This action involves a dispute over the sale price of, and the use of sale proceeds frt.in1 1 

_.,.......:_,,.:..,.;__-----------------,-----------·• OM·_,'_.,....,.,. __ .,....,.,....,.....,,,_ 
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. pa,rceis ofland that were developed by the parties in this action. The 20-count amended 

complaint asserted direct and derivative causes of action. Defendants moved to dismiss the: 

amended complaint for lack of jurisdiction, failure to state a cause of action, and based upon 

documentary evidence. By decision and order dated July 24, 2006, thjs court granted the motions 

to dismiss, dismissing all of plaintiffs' claims except the eighteenth cause of action for acc1;:ss to 

books and records (7/24/06 Decision). Judgment was entered on September 19, 2006. 

1n motion sequence numbers 016 and O l 8, t~e Hudson Waterfront LPs and the 

Hudson Waterfront Corps move for summary judgment dismissing the eighteenth cause of action 

for access to books and records. In motion sequence number 017, Trump moves for summary 

judgment "compelling the inspection of records related to Fineview Resources, Ltd. in the 

possession ofDefe!ldants, including, but not limited to, correspondence and records between 

· · Defendants and Fine view Resources, Ltd., an related to the one transaction involving the sale of 

the Penn Rail Yards," Trump 1s 4/19/07 Notice of Motion. 

The facts of this case arc stated in detail in this court's decision and order, frump v 

Cheng, 9 Misc 3d 1120(A) (Sup Ct, NY County 2005), and the 7/24/06 Decision~ Therefore, the 

court presumes famiHarity with the facts~ and the facts will not be restated herein. Unless 

othetwise indicated in this decision, defined terms in the 7/24/06 Decision shall have the same 

meaning herein, 

DISCUSSION 

Books Md Records 

Trump's Motion for Summary Judgment (017) 

Trump moves for su~ary judgment to compel the inspection of Fineview recordi:: in 
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defendants' possession relating to the sale of the Properties, Defendants counter that all 

Pineview documents have either been produced or do not exist. 

As stated in the March 14, 2007 decision and order of the Special Master (3/14/07 Order), 

''[i]fthe documents do not exist, an order or judgment interpreting or compelling complian,:e 

with the agreement would be futile, a waste of judicial resources and nothing more than an 

advisory opinion., prohibited under New York law." 3/14/07 Order, 4/17/07 Gruenglas Aff, Ex. 

16, at 2, citing New York Public Interest Research Group, Inc. v Carey, 42 NY2d 527 (1977). 

In anticipation of the present summary judgment motions, in order to identify the u11iverse 

of do,cuments at issue, the Special Master pemtitted Trump to serve a single interrogatory 

"requesting identification of the categories of documents in the possession or control of the 

defenda11t. limited partnership, with sufficient particularity to apprise plaintiff of the nature and 

approximate quantity of such documents but without disclosing the substance of the documents 

themselves, ... " Id. at 3. 

On March 14, 2007, Trump served an interrogatory:asking defendants to: 

[d)escribe any and all d.ocuments relating to the br.okerage and/or 

finders services rendered by Pineview with respect to the 

transaction involving the sale of property known as uTrump Place" 

in the fonn of a privilege log, with sufficient particularity as to the 

categories, types, and quantities of documents so that the Plaintiff 

will be apprised of the scope of the existing documents. 

4/17/07 Gruenglas Aff., Ex. 17. 

Defendants responded to Trump's interrogatory by producing a log listing "Categories of 

Documents Relating to the Brokerage and/or Finder's Services Rendered by Fineview wii:b 

R~spect to the Sale of Riverside South." Id., Ex. 18. Defendants' response lists 17 categories of 
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documents, their date ranges, and the number of documents in ea.;h category. Id. Defendants' 

interrogatory response is verified by Barry Gross, an officer of the limited partnerships' general 

partners. 

On Trump's summary judgment motion and in proceedings before the Special Master, 

Trump's counsel concedes that Trump already has the documents identified in defendants' 

interrogatory response. 4/17/07 Goldberg Aff.1 112, 28-31, 34; 5/8/07 Gruenglas Aff., Ex. 7, at 

46~48 and Ex. 19. Trump's counsel also submits a memorandum that he submitted to the Special 

Master, affirmatively arguing that he ''be!ieve[s] there are no sucb records and that Fineview was 

a ruse." Goldberg Aff., fa. T. Trump's counsel also concedes that James T. Galvin, an expert 

hired by Trump to review the financial documents of the-limited partnership "has discovered no 

records between Pineview and [the Hudson Waterfront Corps) or [the Hudson Waterfront LPs]," 

Goldberg Aff., ,r 29. Thus, it appears that Trump seeks documents that be admits do not e:(ist. 

This is the precise situation that the Special Master appropriately described as futile and a waste 
' 

of judicial resources. 

Furthermore, Trump's argument is based upon an inference that he urges the court to 

draw from Section 14.l of the Agreement of Sale and Purchase, dated June 17, 2005, between 

the Hudson Waterfront LPs and Extell, the purchaser of the PropertLes. Section 14.l states that 

the Hudson Waterfront LPs and Ex.tell will each "pay all fees and commissions payable'' to 

Fineview "pursuant to separate written agreement[s] .... " Goldberg Aff., Ex. S. This provision 

arises in the context of an indemnification clause with respect to payment of any outstand.ing 

brokerage commissions. In other words, this provision was designed to prevent the Hudson 

Waterfront LPs (as sellers) or Extell (as the purchaser) from being liable to Fincview for :foes or 
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commissions to which the other party may have obligated itself pursuant to a written agreen:1ent. · 

However, nothing contained in Section 14.l indicates that a written agreement exisw for 

either the Hudson Waterfront LP$ or ExtelL Nor does jt state that any amount was payable to 

Fineview by the Hudson Waterfront LPs. Rather, the only evidence of a payment to Finevic:w 

was made by Extell, not the Hudson Waterfront LPs, and the limited partnerships were not a 

party to that transaction. Rather, the only evid1:::nce of a payment to Pineview is evidenc.c of a 

payment made by Extell, not the Hudson Waterfront LPs, and the limited partnerships were not a 

party to that transaction. 

Moreover, when the court heard oral arguments on Trump's motions for reargument and 

renewal on December 15, 2006, defendants' counsel represented to the court that "[t]here \Vere 

no such fees paid by the LPs. There is no such contract" 12/15/06 Tr., at 43, ln a letter to the 

SpeciaJ Master dated December 19, 2006, prior to a status conference on the books and records 

claim, defendants' counsel also represented to the Special Master that documents concerning a 

$17.5 million fee paid by the Hudson Waterfront LPs to Fineview were not "turned over Qt:1)ause 

they do not exist- the LPs paid no commissions to Pineview," 5/8/07 Gruenglas Aff., "Ex. l 7, at 

15 (emphasis in original), At the actual status conference held on December 21, 2006, 

de-fend.ants' counsel again represented to the court that no agreement exists between the Hud,sol:l 

Waterfront LPs and Pineview and no brokerage or commission payments were made. Id., :Ex. 6, 

at 15~ 16, 27·28. Thus, if the limited partnerships never paid a fiuder's fee to Fineview, the:re is 

no reason why they should have documents evidencing such a payment. The limited partnerships 

have produced evidence of payment by Extell to Fineview, but have repeatedly represented that 

there are no documents evidencing payments maoe by the Hudson Waterfront LPs to Fineview. 
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Tromp argues that the court should infer that defendants' interrogatory response omitted 

responsive documents, because defendants asserted five general objections to the interrogatory. 

However, defendants represent that "all documents in any way relating to the brokerage and/or 

finders' services rendered by Fineview with respect to the sale of the Penn Yards were inchided 

in Defendants' interrogatory response." General Partners' Mem. of Law, at 13. Defendants also 

state that "[n)o such documents were omitted from the interrogatory response on the basis of the 

accompanying objections." Id. Counsel's representations are consistent with Trump's argument 

that he already possesses the documents catalogued in defend~nts' interrogatory response, r;md 

that. the additional documents he seeks either do not exist or arc not in defendants' possesskin. 

For the foregoing reasons, Trump's motion (motion sequence number O 17) for summary 

judgment competHng the inspection of records relating to Fineview is denied. 

Defendants' Motion for Sumrmuy Judgment Dismissal (016 and 0 18) 

Trump's sole remaining cause of action, the eighteenth cause of action, seeks acces1; to 

the limited partnerships' books and records in accordance with section 12.2 of the Agreemtints. 

The eighteenth cause of action alleges that ''th~ defendants have repeatedly refused to permit 

Tromp to conduct any inspection or copying, refused to provide access to documents on.request, 

and falsified other books and records to conceal their wrongdoing." Amended Compiaint, 11
[ 139, 

Defendants argue that they have complied with Trump's requests for access to books and 

records, and that, therefore, this cause of action should be dismissed as moot. The parties 1h1so 

dispute tbe scope of the books and records provision. 

"[TJ'ne laws of the jurisdiction under which a foreign limited partnership is organized 

govern its organization and internal affairs and the Ji ability of its limited parlners." Partn{!rship 

-6-

Hi O (l] S3Didd0 MV1 

FOIL EXEMPT I HIGHLY CONFIDENTIAL TTO_02545486 



PX-1213, page 160 of 188

I:,aw § 121-901. The same rule applies to corporations, requiring the application of the laws of 

the state where the corporation was formed. Hart v General Motors Corp;, 129 AD2d 179 ( 1 '1 

Dept 1987). As it is undisputed that the.Hudson Waterfront LPs are Delaware limited 

partnerships, and that the Hudson Waterfront Corps are Delaware corporations, Delaware l1nv 

therefore applies to Trump's claim for access to defendants• books and records. 

Under Delaware law, contracts "are construed as a whole, to give effect to the intentions 

ofthe parties. Where the contract language is clear and unambiguous, the parties' intent is 

ascertained by giving the language its ordinary and usual meaning." AT & T Corp. v Faraday 

Capital Ltd., 918 A2d 1104, 1108 (Del 2007) (internal quotation marks and citations omitt1}d). 

1'The fact that the parties disagree on the meaning of a tenn does not render that term ambiguous. 

'Rather, a contract is ambiguous on1y when the provisions in controversy are reasonably or fairly 

susceptible of differe;nt interpretations or may have two or more different meanings' [citation 

omitted]." Jd. 

Here, section 12.2 (a) of the Agreements provides that "[t]he General Partner shall 

maintain, or cause to be maintained, complete and accurate records of all transacti011s of the 

Partnership.'' Ross Aff.iEx. A, at 66, Section 12.2 (b) requires that "[a)ll books, records and 

accounts of the Partnership, together with an executed copy of this Partnership Agreement and 

any amendments hereto ... shall be open for the inspection and examination (and making copies) 

by the Partners or their authorized representatives during regular business hours.n Id. 

Under Delaware law, the phrase "'books and records[]' has a common and 

well-understood definition." Arbor Place, L.P. v Encore Opportunity Fund, L.L.C, 2002 WL 

205681, *3 (Del Ch 2002). Toe phrase "can readily be und~rstood through ... 6 Del. C. ~ 
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17-305" of Delaware's Revised Uniform Limited Partnership Act (LP Act). Id, at *3 n 3. 

Section 17-305 of the LP Act "provides limited partners with the right to inspect, among other 

things, 'infmmation regarding the status of the business and financial condition of the limit,ed 

partnership' and 'other information regarding the affairs of the limited partnership as is just and 

reasonable."' Madison Ave. Inv. Partners, LLCvAmericaFirst Real Estate Inv. Partners, l.P., 

806 A2d 165, 170 (Del Cb 2002), citing§ 17~305 of the LP Act. 

On March 9, 2006, while the motions to dismiss the amended complaint were sub judice, 

the parties appeared for a conference before the Special Master, who directed defendants w give 

Trump access to 20 categories of books, records and accoUhts of the Hudson Waterfront U's. 

Th.ese categories included; the general ledger, income statements, balance sheets, cash flow 

statements, bank records, the check register, accounts receivable records, accounts payable 

records, records of partnership distributions, tax retums, audited financial statements, purchase 

and sale agreements, mortgages;_ leases, partnership agreements, governmental filings of the 

partnerships, appraisals, final offers, executed marketing agreements and records of amounts 

·. received in the transaction-not reported on the general ledger in excess of $1 million. 4/17/07 

Grinal.ds Aff., Exs. B and C. 

Trump does not dispute defendants' assertion that, by June 12, 2006, the general partners 

had produced approximately 166,275 pages of books and records of the limited partnerships 

dating back to 1994. 4/17/07 Grinalds Aff., ,r 8. Between August and October 2006, defondams 

produced additional documents (approximately 8,000 pages) accounting for the fiscal yea.r 

ending March 31, 2006. Trump also does not dispute defendants' assertion that he has re,~eived 

the general ledgers, general journals, books of entry and the Penn Yards sale contract. 
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At some point after the 7/24/06 Decision, Trump retained his new, current counsel to 

· pursue the books and records claim. Counsel's expert, Galvin, reviewed the books and recm<ls 

produced by defendants. By letter dated November 13, 2006 to Trump's counsel, Galvin 

identified 21 books and records that he claimed were not produced. In an e-mail dated December 

l J, 2006, Trump's counsel informed defendants of his intention to obtain "every stitch of paper 

or electronically stored information" in the possession of the limited partnerships. 4/17 /07 

Gruenglas Aff., Ex. 8. 

On December 21, 2006, the parties attended a status conference before the Special 

Master. The same day, in an e-mail to the Special Master, Trump's counsel stated his intention 

to obtain "all records in the possession of the General Partner. which it obviously holds for the 

benefit of the Limited Partners ...• this is without any limitation or restriction pursuant to tl11! 

agreed-to provision of 12.2." 4/17/07 Grinalds Aff., Ex. 0, Attached to this e-majl, Trump's 

counsel submitted a list of books and records that he claims were not produced by defendapts .. 

The Special Master directed defendants to produce books and records that were notin 

controversy by January 31, 2007. 

On January 4, 2007, the Special Master issued a scheduling order for the production of 

books and record.s by January 31, 2007, and for discovery to proceed in February and March 

2007 on the limited issues of defendants' compliance with the books and records productkm and 

the scope ofbooks,,records and accounts subject to inspection as intended by the parties under · 

the Agreements. On January 16, Trump interjected an additional document request, and t!:1e 

Special Master extended defendants' time for production UI1til February 13, 2007. Defendants 

responded on February 13 th
, ind,icating that many of the documents had already been produced or , . 
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do not exist. 

By the end of March 2007, Trump did not take any discovery in connection with th::: . 

Special Master's January 41
h scheduling order. However, by letter to the Special Master dated 

March 201 2007, Trump claimed that defendants' February 131
h response was inadequate, tbat 

additional documents remained outstanding, and he requested a conference. The parties ap:11eil.re.d 

before the Special Master on March 28, 2007 for a meet and confer, where they discussed fae 

alleged deficiencies in defendants' February 13th response and new alleged deficiencies, 

Defendants stipulated to the production of specific additional books and records sought by 

Trump, and the SpeciaJ Master so ordered that stipulation (4/11/07 Stipulation). 5/8/07 Grina1ds 

Aff., Ex. A. 

The 4/11/07 Stjpulation established a schedule for the general partners to respond to l 6 

document requests by April 13 and four document requests by April 30, 2007. Of the 20 requests 

for documents memorialized in the 4/11/07 Stipulation, many of the documents had already been 

produ~ed or did not exist Some of the requests required the general partners to obtain back-up 

. documentation from banks, such as deposit slips, credit and debit memos, wire transfer 

communications and bank statements. The general partners' April 30th response included 

. documents generated after the limited partnerships' initial production, such as bank rccord::i for 

the year ending March 31, 20071 which could not have been produced earlier. 

By letter dated April 19, 2007 to the Special Master, Trump again claimed that 

d.dendants had not complied with his books and records requests. In a letter dated May 4, 2007, 

the general partners responded to Trump's April 191h letter and another letter request from Trnmp 

date.d March 27, 2007. The general partners' May 4111 letter indicates that·many of the documents 
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had already been produced, and attaches Trump's requested new, purportedly non-produc::,d 

items as exhibits. 

All together, defendants represent that they have produced over 180,000 pages of b,eoks 

and records over a 12-year period dating back to 1994. These documents include the 1imit1~d 

partnerships' tax returns, purchase and sale agreements, mortgages, leases, governmental filings, 

and the general ledger, which defendants claim reflects all financial transactions by the Hudson 

Waterfront LPs. Trump does not dispute this claim, and, under Delaware law, the documimts 

produced by defendants constitute books and records. See e.g. Madison Ave. Inv. Partners, LLC,. 

80.6 A2d at 173-7 4 (holding that partnership agreements with subsidiaries, partnerships• arnd 

subsidiaries' mortgage, loan, note and debt agreements, and financial statements and opL"TElting 

results relating to real estate held by the partnerships and their subsidiaries constituted "books 

and records" within the meaning of section 17-305 [a}[)] and [6] of the LP Act). 

Moreover, Trump's counsel has acknowledged, and the documentary evidence 

. d~monstrates, that defendants have permitted inspection ofi and access to, books and records, not 

refused it 5/8/07 Grinalds Aff., ,Ml 6·10; 5/18/07 Gruenglas Aff., Ex. 1 (Trump's counsel 

admitting that certain requested books and records had "been uncovered in one place or another~ 

thanks to [defendants' counsePs] kind attention," and acknowledging "the courtesy and 

cooperation that is being showed in connection with responding to the information requefrted''), 

For the for~going reasons, defendants' have made a. prirna facie showing refuting Trump'ii claim 

that they "have repeatedly refused to pernrit Trump to conduct any inspection or copying, and 

refused to provide access to documents on request." Amended Complaint, "il 139. 

Trump counters that section ·12.2 (a) should be read more expansively, because it reguires 
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the general partners to maintain "records of all transactions of the }?artnership." The essence of 

Trump's rebuttal argument is that he is entitled to, and the general p1;irt11ers have refused to 

provide, .. every stitch of paper or electronically stored information" in the possession of thi: 

limited partnerships, and that this right is "without any limitation or restriction" under semi.on 

12.2 of the Agreements. 4/17/07 Gruenglas Aff., Ex, 8; 4/17/07 Grinalds Aff., Ex. 0. 

the term ''transactions" is not de.fined in tbe agreements. Giving the word its ordir:,ary 

" 

meaning, Merriam-Webster's Dictionary defines "transaction" as "something transacted; 

especially: an exchange or trans.fer of goodsJ services, or funds.'' Among the relevant definitions 

in Black's Law Dictionary are; "1. The act or an instance of conducting business or other 

dealings; esp., the formation, performance, or discharge of a contract 2. Something performed 

or carried out; a business agreement or exchange. 3. Any activity involving two or more 

persons.'' Black's Law Dictionary (8th ed. 2004}. None of these definitions includes trans:1ctions 

that never happened, such as drafts of contracts an<;l transactions that were never consummated, 

and related e-mails and correspondence. The limited partTJerships' document production goes 

beyond any of these definitions, and Trump fails to explain bow the word "transactions" 

encompasses "every stitch of paper or eiectronically stored information" in the limited 

partnerships' possession, "without any limitation or restriction," Nor does Trump cite any 

authority in support of bis argument. Therefore, Trump's argument is unpersuasive, 

"Where ... there is uncertainty in the meaning and application of the tenus of the c1)ntract 

the com~ wil1 consider testimony pertaining to antecedent agreements, communications and other 

factors which bear on the proper interpretation of the contract/' Lillis v AT&T Corp., 2007 WL 

'.2110587, "'16 (Del Ch 2007) (citation and internal quotation marks omitted). Here, the plain 
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language of section 12.2 is clear and unambiguous. However~ even assuming for the moment 

that the phrase ''records of all transactions of the Partnership" is susceptible to a different 

interpretation, the extrinsic evidence supports defendants' interpretation of section 12.2 of the 

Agreements. Roger Roisman (Roisman). Trump's lead attorney who drafted and negotiat~:d the 
' . 

Agreements, testified that this phrase is synonymous with the phrase "books and records,'' and 

that the phrases "are used interchangeably.'J 4/l 7/07 Gruenglas Aff., Ex. 6, at 47. Roisman 

testified that the books and records provision is '~boilerplate" and "customary," and does not 

require the limited partnerships to maintain records of transactions that were contemplatedl but 

never took place, or transactions where the lirruted partnership was not a party. Jd. at 34, 38. 

·Roisman also testified that the books and records provision does not require the limited 

partnerships to maintain copies of contract drafts, handwritten notes, communications, e-mails, . 

calendar entries, or "every scrapbook paper" relating to a contract. Id. at 43-44. Roisrnan was 

unable to identify anything in section 12.2 (b) of the Agreements that expands inspection dgbts 

beyond the statutory rights. Barry Ross, the attorney who negotiated the Agreements on bd1alf of 

the general partners of the Hudson Waterfront LPs, agrees with Roisman's tcstimony. 1 Ross 

Aff., ~11-1 l. Thus, the parties never intended to expand the scope of books and records 

1 The court notes that Tromp submits the deposition testimony of Leonard Boxer 

(Boxer), who claims to have been the supervising attorney of Roisman 's law finn at the ti.me that 

the firm representeq Trump. Boxer's testimony essentially seeks to broaden the scope of section 

12.2 of the Agreements, However, Boxer admitted that he had only «general recollcctiorn; ,'' that 

he "really was not involved with the drafting of the documents," and that Trump's current 

attorney had merely asked him to offer an interpretation of the books and records provision. 

Goldberg Aff., Ex. 0, at _10-11. Therefore, Boxer's testimony is not probative of the part:i,~s' 

intent. In any event, Boxer's testimony is consistent with Roism.an' s testimony and Ross' s 

affidavit in that they all agree that a finder's fee agreement, if one existed, is subject to a hooks 

a.nd records inspection. However, as discussed above, there was no such agreement. 
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inspections beyond what is permitted under Delaware law, specificaHy, section 17-305 of the LP 

Act. 

Furthermore, it would be unreasonable and lack business sense to require the limitf:d 

partnerships to maintain "every stitch of paper or electronically stored information" until the: 

partnerships tenninate in 2044. Hillman v Hillman; 910 A2d 262., 270 (Del Ch 2006) (Defoware 

courts examine whether contract interpretation is "reasonable and makes business sense," and 

whether "the plain 1anguage of the contract creates (an] absurd result"); State v Cooper, 57.5 A2d 
.. 

1074, l 076 (Del 1990) (stating that literal interpretations of statutory 1anguage that yielded 

ab.surd results should be avoided). 

Moreover, while Trump argues that allegations of fiscal mismanagement broaden his 

inspection rights, the only fiscal mismanagement alleged relates to his dismissed causes of 

action. Thus, it appears that Trump is attempting to use his right to access the partnership:,' 

hooks and records in order to obtain discovery on his dismis.sed claims. See e.g. Trump's 

11/22/06 Reply Mern. of Law on Renewal Motion, 136 ("we made a subpoena-like der.nar:id ... 

for Pineview records possessed by the Limited Partnership - it bcLng required ... under the 

Partnership Agreement to keep 'complete and accurate records of all transactions"'). 

The Delaware Supreme Court has made clear that discovery and books and record:; 

in.spections "are not the same and should not be confused." Security First Corp. v US. Di:'e 

Casting and Dev. Co., 687 A2d 563, 570 (Del 1997). The right to inspection of books and 

records "is not an invitation to an indiscriminate fishing expedition." Id. at 565. 

Notwithstanding defendants' production of thousands of documents for Trump's 

inspection, Trump next argues that the genera\ partners failed to produce certain books and 
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records in their April 13 th response to the 4/11/07 StipuI.ation. 4/19/07 Goldberg Aff., Ex. D. 

Trump also claims, generally, that there are a "large quantityofrecordsi• that, to date, ha,,,~ not 

yet been produced and to which he is entitled. 4/19/07 Goldberg Aff., 16, All of the spedfic 

documents that Trump claims were not produced required the general partners to obtain 

supporting documentation from third parties, including Pricewaterhousecoopers, HSBC i.1nd 

Goldman Sachs. In their April 131
h response, the general partners represent that they havt:: 

requested the documents from the third parties, are awaiting responses, and, upon receiving the 

documents will produce them to Trump. 

The defendants seem to have already produced voluminous amounts of the requet:ted 

documents. However, Trump bas successfully identified at least eight categories of docum~nts 

tbat the general partners admittedly (in their April 131.h response) did not produce. albeit b_,cause 

the defendants are awaiting responses from third parties. Furthennore, through the affidavit of 

his attorney, Trump purports that there is an addltional "large quantity of records" that, tc, date, 

have not yet been produced and to which he is entitled. 4/19/07 Goldberg Aff., 16. This is 

enough to rebut defendants' prirna facie showing. 

For the foregoing reasons, a hearing wiH be held in order to determine specifically which 

books and records, if any, the general partners have not permitted Trump to inspect.2 

Therefore, defendants' motions (motion sequence numbers 016 and 018) for summary judgment 
, . . 

dismissing the eighteenth cause of action are denied. 

2 The court also notes that, as a limited partner of the Hudson Waterfront LPs, Tmmp is 

entitled to continued access to the limited partnerships' books and records for the duratio.ii of the 

limited partnership. The court has been made aware of the parties' mutual agreement to 11,ppr>int 

an interlocutor to mediate any future books and records disputes. 
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Accordingly, it is hereby 

ORDERED that defendants' motions (motion sequence numbers Ol6 and 018) for 

summary judgment are denied; and it is further 

· ORDERED that Trump's motion for summary judgment (motion sequence 017) is 

denied; and it is further 

ORDERED that the parties appear on November 1, 2007 at 9:30 a.rn. whereby a hi::aring 

will be held on Trump's claim for production of additional books and records by the Limited 

Partnership; and it is further 

ORDERED that the remainder of the action shall continue. 

Dated: October 1, 2007 
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' ' .. ,,. ,, 

SUPREME -COURT O.F THE·.STATE OF, NEW YORK 
. . .. ,,, 

PRESENT: 

NEW YOftK '-GtjurqY. 
.·. .·'·/:;:AR~. ~:i;~· 

,·•. 

•V .. ~,·<· ·: ._.,, 
. ' ... ~ ' 

Dated: ,,)',S.C. 

Check one: ¢)FINAL DISPOSlilON □ NON•FINAL DISPo'-srnoN 

Check if approprhite: 0 DO NOT POST □ REFERENCE 
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SUPREMECOURT OF THE STATE OF NEW YORK 

COUNTY0FNEWY0RK: IAS PART56 

..... --------------------- ---------------------------------------------X 

DONALD J, TRUMP, individually and 

derivatively on behalf of · 

HUDSON WATERFRONT ASSOC., L.P., 

HUDSON WATERFRONT ASSOC., I, L.P., 

lITJDSON WATERFRONT ASSOC. II, L.P., 

HUDSON WATERFRONT ASSOC. Ill, L.P., 

HUDSON WATERFRONT ASSOC. IV, L.P., 

HUDSON WATERFRONT ASSOC. V, L.P., 

. Plaintiff, 

-;igainst-

HENRY CHENG, VINCENT LO, ·cHARLBS YEUNG, 

EDWARDWONG, DAVID CHIU, HUDSON 

WATERFRONT CORP., HUDSON WATERFRONT. I 

CORP., HUDSON WATERFRONT Il CORP., 

HUDSON WATERFRONT ill CORP.i HUDSON 

WATERFRONT IV CORP., HUDSON WATERFRONT·· 

V CORP·., HUDSON WATERFRONTASSOC., L.P., 

HUDSON WATERFRONT ASSOC. I~ L'.P., 

Jfl.JDSON WATERFRONT ASSOC. II, LP., 

HUDSON WATERFRONT ASSOC. III, L.P., 

HUDSON WATERFRONT ASSOC. IV, L.P., 

HUDSON WATERFRONT ASSOC. V, L.P;, 

HUDSON WESTSIDE ASSOC'., L.P., 

HUDSON WESTSIDE ASSOC. I, L,P., 

HUDSON WESTSIDE ASSOC. II, L.P., 

HUDSON WESTSIDE ASSOC. Ill, L.P ., 

HUDSON WESTSIDE ASSOC. IV, L.P,, 

HUDSON WESTSIDE ASSOC. V, L.P., 

JOHN DOE J and JOHN DOE II, 

Defendants·. 

- . . --------------· --·--------------------. -------------·-----------X 

RICHARD B. LOWE, III, J: 

Index No. 602877 /05 

Motion sequence numbers O 14 and O 15 are consolidated for disposition., 
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BACKGROUND 

This action involves a dispute over the sale price of, and the use of sale proceeds from, 

. parcels of laud that were developed by the parties in this action. The 20~count amend.eii 

complaint asserted direct and derivati:ve causes of action. Defendants moved to dismiss the 

. . 

am.ended complaint for lack of jurisdiction; failure to state a cause of action, and based upon 

· documentary evidence. By decision and order dated July 24, 2006, this court granted the 

. . 

motions to dismiss) dismissing all of plaintiffs' claims except the eighteenth cause of action for 

a.ccess to books and records (the "7/24/06 DecisionH). Judgment was entered on September 19, 

2006. 

Plaintiff Donald J. Trump ("Trump") now moves (in motion sequence number 014).to 

reargue the motions to dismiss pursuant to CPLR 2221 (d)J and, upon reargument, for_ im order 

· denying the motions. Trump also moves to renew his opposition to defendants' motions to 

dis.miss pursuant to CPLR 2221 ( e ), and, upon renewal, for an order reinstating the ca:uses of 

action and permittirig plaintiffs to serve an amended complaint (motion sequence nurr.1iber 015). 

Alternatively, Trump ·sought relief from the judgment, pursuanfto CPLR 5015. 1 The facts of 

this case were stated in detail in this court's decision and order, Trump v Cheng (9 Misc 3d 

1120[A], 2005 NY Slip Op 51703[U] [Sup Ct, NY County ?005]), the 7/24/06 Decision, and this 

court's decision and order dated October 1, 2007 (on motion sequence numbers 016, 017 and 

018). Therefore, the court presumes familiarity with the facts, and the facts will not ·be restated · 

1 On the parties consent, these motions were held in abeyance white· the parties engaged . · 

in settlement negotiations, which, it is the court's understanding, did not resolve the rfarties' 

dispute. Therefore, the court now. addresses these motions, 

Ii 90 il) 

FOIL EXEMPT I HIGHLY CONFIDENTIAL 
S3::) IdAO h\V'1 8009 E:86 ni XVd vT: l r ($0/£,6/i:·O 

TT0~02545499 



PX-1213, page 173 of 188

·herein. 2 DISCUSSION 

Motion for Reargument (mot seq 014) 

Defendants argue that Trump's reargument motion is untimely, because it was made 

more tbari 30 days after Trump's service of a copy of the 7/24/06 Decision. In oppositi.on, 

Trump argues that; under CPLR Zl03, his reargument motion is timely) because he hadfi.v.e days 

from July 31st (which ?'as· August 5th
), then another 30 days from August 5th

, pursuan~ to CPLR 

2221 (d) (3) (which, Trump claims, was September 5th). In other words, Trump argues that he 

gets the benefit of an additional five ·days because he served the order by mail, and tha.t 

September 5th is 35 days from July 31 81
• 

Under CPLR 2221 (d) (2), reargument "shall be based upon matters of fact or ];aw 

allegedly overlooked or 111isapprehended by the court in determining the prior motion.., but shaU 

. riot include any matters of fact not offered on the prior motion," Section (d) (3), added to the 

statute irr 1999, states that a motion for leave to reargue "shall be'rnade within thirty d:1iys after· 

service of a copy of the order determining, the prior motion and written notice of its e:t1try ,I> 

CPLR 2103 (b) (2) provides that "service by mail shall be complete upon mailing,'' and 

that uwhere a period of time prescribed by law is measured from the service of a paper and 

service is_ by mail, five days shall be added to the presc.dbed period." In interpreting the 

interplay between CPLR 2221 and 2103, toe Practice Commentary to CPLR 2221 (d) (3) states 

as follows: 

When the order with notice of entry is served by mail, clearly an 
----••-------~-----.. ,-.,r ----'---••••---•-T•-• "s •••<•••m•••Hr n- M, • •• •, 

2 Unless otherwise indicated in this decision, defined terms in the 7/24/06 Decision shall 

Jaave the same meaning when used herein. 
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extra five days under CPLR 2103 (b) (2) get added tb the 30-day 

period when it is th.1:J winner who is serving the loser, But should 

that extra five days be added when .the loser is doing the serving, in 

effect letting the loser extend its own time for acting by serving the 

objectionable order by mail? 

A 1999 amendment.adding a subdivision (d) to CPLR 5513 says 

yes, specifically, but note that it applies only to the period in which 

to appeal. The new CPLR 2221 ( d) (3) has no counterpart 

provision, suggesting that the loser who serves the papers should 

not rely on any extra time from CPLR 2103 (b) (5) for maldng the 

motion to reargue 

(Siegel, 1999 Supp Practice Commentary, McKinney's Cons Laws of NY, Book 7B, c:;PLR 

C2221 :8, 2008 Cumulative Pocket Part, at 126). 

In other words, CPLR 5513 explicitly permits the.loser to add the extra five days to the 

30~day appeal period even when it is the loser who serves the order. No similar arnem.:lme,ntwas 

made for the motion to reargue pursuant to CPLR 2221, which was independently codifi~d. 

Theref?re, the statutory gift of the extra five days for the time to appeal does not appl"3/ lo the · 

· time withln which a motion for reargument must be made where the losing party serves notice of 

entry of the underlying order (11iompson v Cuadrado, 277 AD2d 151 [l 51 Dept 2000]). CPLR 

2221 ( d) (3) was not intended to enlarge Trump's time to move for reargument when lhe, as tke 

losing party on the underlying motion, had possession.of the order and birnselfmailedl notice of 

entry. Accordingly, Trump had 30 days from July 31 s1, the date that he mailed a copy of the 

unded ying. order, to move for reargument. 

Here, Trump entered the 7/24/06 Decision with the Clerk of Court on July 31 ~ 2006. On 

.· . . . . the sam~day, he mailed notice of entry_to_ alt defendants, wmch completeoservice-oii]Uly31 ·~- -- :-: 

Thus, Trump had until August 30 to moviy t~ reargue. Trump move¢ to reargue on S e:ptember 5, 

2006i six days later. Therefore, Trump's reargurnent motion was untimely under CP~i:.,R 2221 (d). · · 

SHJidtlO MV'l 
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(3), 

· Moreover, even assuming for the moment that Trump has the benefit of the fiv,e~day 

extension under CPLR 2103 (b) (2), which he does not, this provision allows five days to be 

"a.dded to the prescribed period/ giving the moving party 3 5 days from service of notice of entry . · 

of the order. Thirty~five days from July 31 st is September 41
\ not, as Trump argues, September 

5th
• Thus> even with the benefit of the five~day extension, Trump's reargument motion is 

untimely. 

Furthennore, the supplemental affirmation of Trump's counsel, John Nicholas Iannuzzi, 

suqmitted :prior to defendants' submission of opposition papers, is dated September 15, 2006 (16 

_days late) and was received by defendants on September 21, 2006 (22 days late). For the 

foregoing rnasons, Trump's motion for reargument, and bis attorney's supplemental submissio~ 

are untimely (Perez v Davis, 8 AD3d 1086, 1087 [41h Dept 2004] [trial court erre.d in .granting 

defendant's reargument motion, becau.se: motion was untimely made more than 30 da:ys after 

service of a copy of tbe order granting ·underlyh1g motion]). 

Under certain' circumstances, this court may exercise its discretion to look past the 30-day 

requirement to hear a technically untimely motion for reargument (see e.g. Garcia v ... Jesuits of 

Fordham, Inc., 6 AD3d 163, 165 [l st Dept 2004] [holding that it was not an abuse of ,discretion 

for trial court to reconsider prior ruling despite 30 days passing from notice of entry of prior 

order, because an issue had arisen regarding plaintiffs claims due to the fact that plaintiff 

---·-·:-.. - -·---~,c?.gified through a ~Q~t§~eaking interpreter]; see also Leist v Goldstein, 305 AD2d 468, 4.69 · 

• 
•---•-------:---~,---c....-•--"-"','"°''•'-'""'--:••-,•:•~•••,., .,,..,~, 

[2d Dept 2003) [granting reargument was appropriate exercise of court's discretion Vi✓here 

reargt1ment motion Hwas made at the court's request and after [plaintiff's] filing of a :notice of 
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appeal but prior.to the perfection of the appeal"]). 

Here, however, Trump fails to identify any circumstances to ju$tify an extension oftime, 

or any excuse for his untimely motion. Nor does Trump explain the even more untimdy 
. 

. 

supplemental affirmation submitted by his counsel. Accordingly, pursuant to CPLR 2221 (d) 

(3), Trump's motion to reargue is denied as untimely (Transport Workers Uniony Schwartz,'Sup · 

Ct, NY County, Aug. 31, 20o·s, Ramos, J., Index No. 600268/03 [reargument motion deemed 

untimely where made 16 days after 30-day deadline]. 

In 13-ny eyent, in r~viewing the substance of Trump's motion, Trump argues that the court 

misapplied the flpplicable standards· of review on the underlying motion. Specifically,. Trump 

argues that the court failed to credit as true the pleading and opposition papers; improperly 

credited documents submitted by defendants, and improperly invoked the business judgment 

. ' . ' 

rule. However. Trump fails to identify any law or fact overlooked or misapprehended[ by ~he 

, court in determining the prior motion. Moreover, many of Trump's arguments merel:y repeat 

argurn.e;n.ts already rejected ·by the court on the underlying motion to dismiss, which.is not the 

proper function ofa motion to re~rgue (William P. Pahl Eqµipment Corp. v Kassis, 1 82 AD2q 

22, 27 [1 st Dept 1992] ["(r)eargument is ~ot designed to afford the unsuccessful party sticcess·ive 

opportunitit;s to reargue issues previously .decided (citation omitted) or to present arguments_ 

different from those originally asserted"]), Accordingly, Trump's reargument motior!L (moti~n .· 

sequence number 014) is denied for the additional reason that he fails to identify any. law or faet 

overlooked· or misapprehended by the court. 

Renewal & Relief from Judgment (mot seq O 15) 

S9Pfl] 

Trump seeks r.elief under CPLR 2221 ( e) and 5015 (a) (2) based upon material a,llegedly ·· 

J-, 

-6-
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discovered afl;er the 7/24/06 Decision. According to Trump, these new documents'show that the · 

Cheng Group dominated and controlled the boards of the general partner entities, causing the 

general partners to abdicate their corporate responsibilities. Trump claims that this evidence. 

· supports his argument that the general partners did not seek to obtain the highest price for the 

Properties. Specifically, Trump claims that his new evidence shows finder's foe "kickback" 

payments made to Fineview, an entity allegedly owned or controlled by Cheng; loans nw.de in 
. . ' . 

viotation of the Agreements; anci improper tax payments. 

Under CPLR 2221 (e) (2)1 renewal "shall be based upon new facts not offered on the 

prior motion that would change the prior determination .... ". Renewal is appropriate ''v/here new 

information arises which existed at the time the prior motion was made and is relevant '1.1) the 

-moving party's claim, but which was unavailable or unknown to that party at the time ci:ftb.e . 

. original motion'' (Lee v Ogden Allied Maintenance Corp. 1 226 AD2d 226,227 (1 81 Dept 199~]). ·. 

Unde( CPLR 5015 (a) (2), "[t]he court which rendered a judgment or order may relievt a P.arty 

from it upon such terms as may be·just, ... upon the ground of··: newly-discovered eviclience 

which, if introduced ... , would probably have produced a different result and which con!~ not 

have been discovered in time .... " 

As a preliminary matter, many ·of Trump's renewal arguments are duplicative of the 

arguments raised on the underlying motion and on his present motion for rnargument. l\foreover, 

for the following reasons, none of the purported newly-discovered evidence would ha,,,e 

'-'change[d] the prior determination'' (CPLR 2221 {e] (2)) or "would probably have produced a· 

different resultu (CPLR 5015 [a] [2}). 

On the renewa1 motion, Trump.submits evidence of a $17.5 million paymentn:mde by 
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ExteH (the purchaser of the Properties) to Pineview. In addition, "Yith motion sequence rmmber 

019, dated approximately seven months after his renewal motion, Trump submitted additional 

purportedly newly-dtscovered evidence concerning Fineview. However, all of Trump's 

evidence concerning 'Fineview demonstrates that a payment was made to Fineview by E1:tell, not 

by the Hudson Waterfront LPs. Moreover, as discussed in this court's October 1, 2007 decision 

on Trump)s summary judgment motion (motion sequence number 017), the Hudson Waforfront 

. 

. 

LPs b_ad no agreement with Fineview and paid no foes to Pineview. Additionally, Trump's 

counsel admitted in court that the Fineview account does not name Cheng as the beneficial 

owner, but rather, names another individual as the owner of that account (6(8/07 Tr. 1 at 22). 

Thus, Trump's purported new evidence concerning Fineview and finder's foe "kickbacks" is 

based upon the same speculation as Trump is previous allegations and submissions to th,::- court 

Therefore, this evidence would not produce a different result. 

Trump argues that his new evid~nce shows that loans were made between the limited 

palinershlps and entities related to Cheng and Lo at interest rates that violated provisim:u.i in tll~ 

Agreements dealing with loans. Trump also argues t~at the l~mited partnerships made improper 

tax. payments. Trump a,rgues. that the loans and tax payments show "a pattern, practice and 

routine" of misconduct that should ex~use demand (Trump's 11/22/06 Reply Brief, at g .. 9). 

As discussed in the 7 /24/06 Decision, the demand futility "analysis is fact-inten:sive and 

ptoceeds director-by-director and transaction-by-transaction,. (Khanna v McMinn, 2006 \VL 

1388744, *14, 2006 Del Ch LEXIS 86 [Del Ch 2006]). Thus, the inquiry is not whether there is 

a pattern, practice or routine of misconduct, but whether the particular transi:lction at is1rne 

· involves domination or director interest by a majority of the board. For example, in Goldman v 

-8-
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Pogo.com, Inc. (2002 WL 1358760, 2002 Del Ch LEXIS 71 [Del Ch 20O2J), the board of 

directors forgave a debt owed to the company by a director, and, immediately thereafter, the 

company received bridge loan financing. According to the plaintiff, the bridge loan enabled the 

company to forgive the director's debt, rendering that director interested in the decision to 

approve the loan. The plaintiff argued that this director was interested in subsequent loans 

because of the debt forgiveness on the initial bridge loan. 

The Delaware Chancery Court refused to excuse demand relating to a subsequent loan, 

· . because the plaintiff failed to allege facts raising a reasonable doubt that a majority of the board 
. . 

lacked disinterestedness or independence concerning the later loan. The court stated: 

(Id. at *6). 

I have expressed in my analysis ... a fundamental uneasiness with 

the line of reasoning advanced by Plaintiff that a given boar.d 

member's disqualifying interest or association in one transaction 

will ipso facto render that board memb:er disqualified in perp.etuity 

for future transactions. Because the Complaint alleges nothh1g 

more than [the director's] debt forgiveness prior to the first Bridge 

Loan, I find as a matter of law that PI aintiff has failed to set forth 

sufficient facts rebutting the presumption that. [the director) acted 

independently and disinterestedly in approving the Third Bridge 

Loan 

Similarly, here, even assuming for the moment that the loan interest rates were not 

permitted under the Agreements, and that the limited partnerships made improper tax. payments, 

Trump fails to allege that the loans or tax payments had anything to do with defendant:; forcing 

the limited partnerships to undersell the Properties, which is the transaction that is the subject of 

Trump's claims. In other words;none of the purported new evidence indicates that any oftby 

defondants were interested in the sale of the Properties1 lacked independe:nce1 or dominated the 

board with respect to the relevant transa~tion, that is, the sale of the Penn Yards. Therefore, this 

. . 
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evidence would not produce a different result. 
. . . 

Moreover, with respect to the purported improper tax payments}'Trwnp fails to explain 

why these payments were improper, an.d the Agreements expressly pennit the general pa:ttners to 

pay taxes for the partners and to make tax dir,ttibutions to meet each partner's tax liabilities 

, {Agreements§§ 9 [e] and 20.9). Indeed, defendants submit documentary evidence sh.owing that 

' . 
. 

. 

. the limited partnerships distributed fund~ to Trump to cover his tax liabilities: $6,851 ~282 for 

fiscal year 2001-2002; $5,642,170 for fiscal year 2002;2003; and $12,976,086 for fiscal year 

2003-2004 (11/17/06 Gross Aff., Bxs. E. F and G). Thus, of the purported $50 million i.11 

improper tax distributions, Trump himself was the beneficiary ?f approximately $25. 5 111illion in 

tax.distributions, which, based upon defendants• documentary evidence, was permitted tmcier the 

Agreements. 

}'rump also argues for the first time in his reply papers that the limited part.Rerships each 

had one·director, Chris Lam (Lam), and one officer1 Gross, both of whom were controlled by 

Cheng. Trump argues that 1'Lam is the nexus between the General. Partner and Cheng''.(1 lf22/06 

· Goldberg Aff., 1 1). However, defendants submit documentary evidence showing six direc.tors 

and at least two officers, thereby '.1ndennining Trump's argument. 

CPLR 5015 ( a) (3) offers relief upon grounds of "fraud, misrepresentation, or other 

misconduct of an adverse party ... ," However, Trump fails to show that defendants vvi.thheld the 

purported newly-discovered evidence, or engaged in any fraud or misconduct with re [ipect to this 

evidence. Trump aiso fails to show any impropriety in "the means by which the prior order-was 

procured'' (Habet 11 Nasser, 289 AD2d 200, 201 [2d Dept 2001]). For the foregoing reasons, 

Trump's motion (mo tiort sequ.en.ce number O 15) for renewal and relief from judgment is denied.', 

-10-
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Accordingly, it is hereby 

· ORDERED that plaintiffs' motions (motion sequence numbers O 14 and 015) for 

reargument, renewal and relieffrom judgment, are denied. 

. Dated: January 6, 2008 
ENT 

J.S C. 

!:L.O(lj 
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I Trump v Cheng l 
I 2009 NY Slip Op 05376 I 
l Decided on June 30, 2009 I 

I Appellate Division, First Department I 
Published by New York State Law Reporting Bureau 

pursuant to Judiciary Law § 431. . 

This opinion is uncorrected and subject to revision before 
publication in the Official Reports. 

Decided on June 30, 2009 
Gonzalez, P.J., Friedman, Moskowitz, Renwick, 
Freedman, JJ~ 935C-

935 935A 935B 936 936A 936B 602877/05 

[*l]Donald J. Trump, etc .. , et al., Plaintiffs-Appellants, 

V 

Henry Cheng, et at, Defendants-Respondents, John Doe I, et al., 
Def end ants. 

http://www.nycourts.gov/reporter/3dseries/2009/2009 _05376.htm 
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Trump v Cheng (2009 NY Slip Op 05376) Page 2 of 6 

Jay Goldberg, New York, for appellant. 
Dornbush Schaeffer Strongin & Venaglia, LLP, 
New York 
(Richard Schaeffer of counsel), for Henry Cheng, . 
Vincent Lo, 
Hudson Westside Assoc., L.P., Hudson Westside 
Assoc. I, L.P., 
Hudson Westside Assoc. II, L.P., Hudson Westside 
Assoc. III, 
L.P., Hudson Westside Assoc. IV, L.P. and Hudson 
Westside 
Assoc. V, L.P., respondents. 
Sullivan & Cromwell LLP, New.York (Robert J. 
Giuffra, Jr., 
of counsel), ·for Hudson Waterfront Corp. I, II, III, 
IV and V 
Corporations, respondents. 
Bryan Cave, LLP, New York (Kristina Oliver of 
counsel), for 
Hudson Waterfront Assoc_iates-I, II, III, IV, and V, 
L.Pe, 
resp:ondents. 

Judgment, Supreme Court, New York County 

(Richard B. Lowe III, J.), entered September 19, 

http:/ /www.nycourts.gov/reporter/3dseries/2009/2009 _ 0 5 3 7 6 .htm 
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Trump v Cheng (2009 NY Slip Op 05376) Page 3 of 6 

2006, in an action arising out of the sale of 

certain real estate for an allegedly inadequate price 

'brought by a minority limited partner against the 

majority limited partners and general partners of 

limited partnerships organized by the parties to 

develop the real estate, dismissing all but the 18th 

cause of action, and bringing up for review orders, 

same court and Justice, entered July 27, 2006, 
' 

which, inter alia, granted defendants' motion to 

, dismiss the amended complaint with the exception 

of that part of the 18th cause of action seeking 

access to certain books and records; order, same 

court and Justice, entered October 3, 2007, which 

denied plaintiffs motion for access to certain 

additional books and records; and order, same court 

and Justice, entered January 7, 2009, which denied 

plaintiffs motion to vacate the above judgment on 

the ground of newly discovered evidence, and, sub 

silentio, denied plaintiffs motion that the [*2]court 

http://www.nycourts.gov/reporter/3dseries/2009/2009 _ 053 76.htm 
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Trump v Cheng (2009 NY Slip Op 05376) Page 4 of 6 

recuse itself, unanimously affirmed, with costs. 

Appeals from the orders entered July 27, 2006 

unanimously dismissed, without costs, as subsumed 

in the appeal from the judgment. 

The court did not abuse its discretion in 

refusing to recuse itself (see People v Moreno, 70 

NY2d 403, 406 [1987]; Robert Marini Bldr. v Rao, 

263 AD2d 846, 847-848 [1999]). With respect to 

the books-and-records claim, the court correctly 

construed section 12.2 of the partnership 

agreements as conferring a right of inspection no 

broader than that under Delaware's Revised 

Uniform Limited Partnership Act (6 Del Code)§ 

17-305, such that plaintiff had a right to inspect 

records of "transactions" consummated by the 

partnerships but no right to a full discovery of 

matters that did not involve partnership 

"transactions" (see Security First Corp. v U.S. Die 

http:/ /www.nycourts.gov/reporter/3 dseries/2009/2009 _ 053 7 6 .htm 
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. Trump v Cheng (2009 NY Slip Op 05376) Page 5 of 6 

Casting & Dev. Co., 687 A2d 563, 570 [Del 

Sup Ct 1997]). Plaintiffs remaining claims were 

properly dismissed. His direct claims, in fact, are 

derivative claims (see Tooley v Donaldson, Lufkin, 

&Jenrette, 845 A2d 1031 [Del Sup Ct2004]),.and 

his derivative claims do not allege "with 

. particularity" the reasons why a presuit demand on 

the general partners was not ."likely to succeed" ( 6 

Del Code§ 17-1003,·§ 17-1001)~ In the latter 

regard, plaintiffs allegations are insufficient "to 

create a reasonable doubt either as to whether the 

directors are disinterested and independent or 

whether the transaction at issue resulted from .a 

valid exercise of business judgment" (Simon v 

Becherer, 7 AD3d 66, 71-72 [2004]). The court also 

properly denied vacatur of the judgment based on 

newly discovered evidence as plaintiff failed to 

demonstrate that the purported new evidence was 

recently discovered or could not have been earlier 

http://www.nycourts.gov/reporter/3dseries/2009/2009 _05_376.htm. 6/30/2009 
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Trump v Cheng (2009 NY Slip Op 05376) Page 6 of 6 

discovered by the exercise of due diligence· 

(Nutmeg Fin. Servs. v Richstone, 186 AD2d 58, 59 

[1992]). We have considered plaintiffs other 

arguments, including that the court has personal 

jurisdiction over defendant Lo, and find them 

without merit. 

THIS CONSTITUTES THE DECISION AND 

ORDER 

OF THE SUPREME COURT, APPELLATE 

DIVISION, FIRST DEPARTMENT. 

ENTERED: JUNE 30, 2009 

CLERK 
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