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AGREEMENT OF LIMITED PARTNERSHIP
OF

HUDSON WATERFRONT ASSOCIATES I, L.P.

AGREEMENT dated as of November 30, 1994 by and between
HUDSON WATERFRONT I CORPORATION, a Delaware corporation having an
address at 32/F, New World Tower, 16-18 Queen’s Road Central,
Hong Kong {hereinafter called the "General Partner?), and DONALD
J. TRUMP, an.individual, having an address at 725 Fifth Avenue,
New York, New York 10022 (hereinafter called "Trump") and HUDSON
WESTSIDE ASSOCIATES I, L.P., a Delaware limited partnership,
having an address at 32/F, New World Tower, 16-18 Queen’s Road
Central,-Hong Kong (hereinafter called "Westside") (Trump and
Westside collectively referred to herein .as "Limited Partners"
and individually as a "Limited Partner").

RECITALS
A The Partners wish to form the Partnershiﬂipursuant

to the terms of the Limited Partnership Act for the purposes set
forth in Section 2.2 below.

B. On June 30, 1994 Hudson Waterfrmnt Associates,
L.P. ("Waterfront") acquired fee title to the real property |
described in Exhibit A attached hereto (the "Penn Yards") from
Penn Yards Associates pursuant to that certain Purchase Agreement

{the "Purchase Agreement") dated as of June 30, 1994 between Penn

Yards Associates and Waterfront.

0B424-00013/252781. 1
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o Waterfront desires to transfer fee title to
specific parcels to this Partnership and other specific parcels
to each of the other Owner Partnerships (hereinafter defined),‘

D. Waterfront will retain ownership of all portions
of the Penn Yards other than the parcels being transferred to
this Partnership and the Owner Partnerships (the "Common Areés")
and the Waterfront Partnership Agreément (defined below) will be
amended and restated to, among other things, admit the
Partnership and the other Owner Partnerships as limited partners
of Waterfront.

E. Waterfront currently contemplates that title to
the Common Areas may be transferred.to a private owners'’
association formed pursuant to a declaration filed with the
appropriate governmental authorities and with some or all of the
Common Areas being eventually dedicated to the City of New York.

F. Simultaneously with the formation of the
Partnership, the Partnership will aéquire fee title to ?arcels D,
E, F and ¢ (the "Designated Parcels") constituting a portion of
the Penn Yards as designatedbin the Declaration (défined below)
and as more particularly described oh Exhibit A attached hereto-
and other assets and rights relating thereto,'including, without
limitation, certain rights puréuant to the Purchase Agreement
{and related documents) and the Waterfront Partnership Agreement
and certain obligations of Penn Yards Associates and/or Trump
pursuaht to the Purchase Agreement (and related documents} and

the Waterfront Partnership Agreement.

0B424-DDDT3/252761.1 -2
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G. The Partners wish to enter into this Agreement to
set forth their agreements with respect to the Partﬁership, the
Designated Parcels, the Penn Yards and the other matters set
forth herein.

H. Capitalized terms used but not otherwise defined
above shall have the meaning ascribed to them in Article 1 below.

NOW, THEREFORE, for good and valuable consideration,
the receipt and sufficiency of which is hereby acknowledged, and
in consideration of the mutual covenants herein contained, the

Partners hereby agree as follows:

ARTICLE 1.

CERTAIN DEFINITIONS
Unless the'contéxt otherwise specifies or requires, the
terms defined in this Article 1 shall} for the purposes of this
Agreement, havé the meaning herein specified. Unless otherwise
specified, all references herein to Articles or Sections are to
Articles or Sections of this Agreement.

"Accountant® -- As defined in Section 12.3.

vAdditional Contributions" -- With respect to any

Partner, the amounts, if any, of cash, or the Gross Asset Value-
of any property, contributed or deemed contributed to the
Partnership by or on behalf of such Partner subsegquent to the

date hereof.

"Adiusted Capital Account Deficit" -- With respect to

any Partner, the deficit balance, if any, in such Partner’s

0B424-00013/252761.1 -3-

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO_02545335
PX-1213, page 8 of 188



Capital Account as of the end of the relevant Fiscal Year, after
giving effect to the following adjustments:

(i} Credit to such Capital Account any amounts
which such Partner is deemed to be obligated to restore
to the Partnership pursuant to the penultimate
sentences of Regulations Sections 1.704-2(g) (1) and
1.704-2(1} (5), and |

(ii) Debit to such Capital Account the items
-described in Regulations Sections
1.704-1(b) (2y (ii) (4) (&), (B) and (&).
Except as otherwise modified herein, the foregoing definitiﬁn of
Adjusted Capital Account Deficit is intended to comply with the
provisions of Section 1.704-1(b) (2) (ii) (d) of the Regulations and
shall be interpreted consistently therewith.

"Addiusted Capital Contribution" -- With respect to any

Partner, an amount equal to such Partner’s Capital Contributions
adjusted as follows: (i) increased by the amount of aﬁy
Partnership liabilities which, in connection with distributions
pursuant to Section 9(b) hereof,'are.aésumed by such Partner or
are secured by any Partnership Property distributed to such
Partner, and (ii} reduced by the amount of caéh and the Gross
Asset Value of any Partnership Property distributed to such
Partner pursuant to Section 9(b) héreof and the amount of any
liabilities of such Partner assumed by the Partnership or which
are secured by any property contributed by such Partner to the

Partnership. In the event a Partner transfers (in the manner

0B424-00D13/252761.14 -4 -
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herein provided) all or any portion of its Partnership Interest,
the transferee shall succeed to the Adjusted Capital Contribution
of the Parther to the extent it relates to the transferred
Partnership Interest.

"Agreement" -- ThisiAgreement of Limited Partnership,.
as amended, supplemented or otherwise modified from time to time.

“Allocable Share" -- The ratio, expressed as a
percentége, that the aggregate initial release prices of the
Desgignated Parcels owned by the Paitnership provided for in the
Existing Mortgages (and recited in Section 7.1(d) hereof) bears

to $88,800,000.

*Amended and Restated Waterfront Partnership Aqreemeht"

-~ That certain Amended and Restated Agreement of Limited
Partnership of Waterfront dated of even date herewith, as further
amended, supplemented or otherwise modified from time to time.

"Applicable Rate" -- The Prime Rate plus one percent

{1%), but in no event more than nine and one-half percent (9.5%)
per annum.
"Assianed Benefits" -- As defined in Section 14.2(b).
"Assignment Agreement" -- That certain Assignment
Agreement of even date herewith between Waterfront and the
Partnership pursuant‘to which the Pértnership'acquirad fee title

to the Designated Parcels and was assigned an interest in the

Assigned Benefits.

"Available Interest" -- As defined in Section 4.3(b).
"Broker" -- As defined in Section 18.14.
DB424-00013/252761.1 -5
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"Budget" -- The applicable budget, prepared from time
to time, by or on behalf of the General Partner, indicating those
costs and expenses which may be incurred by the Partnership

during the period covered by such budget.

"Building Permit" -~ As defined in Section 14.3.
*Building Permit Approval Date' -- As defined in

Section 14.3.

"Business Plan" -- The business plan developed by the
Partnership for the development of the Designated Parcels.

"Capital Account® -- The Capital Account maintained for
‘each Partner pursuant to Section 5.3.

"Capital Contributions® -- With respect to any Partner,
the amount of cash and the initial Gross Asset Value of any other
property contributed or deemed contributed to the capital of the:
Partnership by or on behalf of such Partner (including, without
limitation, Additional Contributions).

"Casgh Available for Distribution" -- For each Fiscal
Year or other period, (a) all cash received by the Partnership
from any source {including borrowings by the Partnership, Capital
Contributions and proceeds of the sale, exchange or other
disposition of all or substantially all of the Partnership
Assets) less (b) cash expended, reserved or required for debts,
costs, obligations, liabiiities-and-expenses, in connection with,
related to or incurred in the operation and/or development of the
Partnership, the Designated Parcels or the Common Areas, whether

for operating expenses or capital expenditures, previously

0B424-00013/252761.1 “B-
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incurred or anticipaﬁed to be incurred in the foreseeable future
(including, without limitation, loans made by, or fees owea to,
Partners and Related Entities of Partners and future anticipated
development costs), interest and principal payments on any
indebtedness, capital expenditures, taxes, fees or other
reqgquirements of the Partnership, in each case as determined by
the General Partner in its sole diécretion.

YCode* ~- The Iﬁternal Revenue Code of 1986, as amended
from time to time (or any corresponding provisions of succeeding

law) .

"Common Areag" -- As defined in the Recitals hereto.

"Controlled Trust" -- A trust which is at all times

for, and only for, the benefit of the spouse and/or lineal
descendants of Trump, provided that Trump is a trustee thereof
and as such Trump (for so long as he shall be alive and mentally
competent) has the sole right to exercise all rights under this
Agreement on behalf of such trust.

"Declaration" -- That certain Restrictive Declaration
dated December, 17, 18392, recorded in Reel 1934 at Page 0001 of
the New York City Registers Office on January 6, 1993.

"Depreciation" -- For each Fiscal Year or other period,

an amount equal to the depreciation, amortization or other cost
recovery deduction allowable for Federal income tax purposes with
respect to an asset for such Fiscal Year or other period;

provided, however, that if the Gross Asset Value of an asset

differs from its adjusted basis for Federal income tax purposes

DBAZ4-DODY3 /252761 .9 - -
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at the beginning of such Fiscal Year or other period,

Depreciation shall be an amount which bears the same ratio to

such beginning Gross Asset Value as the Federal income tax
depreciation, amortization, or other cost recovery deduction for
guch Fiscal Year or other period bears to such beginning adjusted ~
tax basis; provided further, that if the Federal income tax
depreciation, amortization, or other cost recovery deduction for
such Fiscal Year is zero, Depfeciation shall be determined with
reference to such beginning Gross Asset Value using any

reasonable method selected by the General Partner.

"Designated Parcels" -- As defined in the Recitals
heresto.
"ERISA" -- The Employee Retirement Income Security Act

of 1974, as amended from time to time. A reference to a section
of ERISA shall be deemed to include a reference to any amendatory

or successor provision thereto.

vEvent of Withdrawal' -- As defined in Article 11.
"Existing Mortgages" -- The notes and related mortgages

which secure the obligations under the notes and which create
liens upon the Pernn Yards, including the Designated Parcels and
the Common Areas,loriginally held by The Chasé Manhattan Bank,
N.A., which have been modified and restated to indicate an
aggregate principal amount due and owing of $88,800,000 and
assigned to Related>Entities of the General .Partner or Westside

and/or other persons or entities.

08424-00013/252761 .1 -8-
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"Figscal Year" -- With respect to the Partnership, the
taxable year of the Partnership for Federal income tax purposes.
"Foreign Person" -- Any person or entity that is not a

"United States person" within the meaning of Code Section 7701 (a) (30).

ngenaeral Partner® -- As defined in Section 4.1%1.
"Grosg Asset Value" -- With respect to any asset, the

asset’s adjusted basis for Federal income tax purposes, except as

follows:

{i) The initial Gross Asset Value of any asset
‘contributed by a Partner to the Partnership shall be
the gross fair market value of such asset at the tine
of contribution, as determined in good faith by the
General Partner in its sole discretion;

(ii) The Gross Asset Value of all Partnership
Asgets shall be adjusted to equal their respective
gross fair market values, as determined in good faith
by the General Partner in its sole discretion, as of
the following times: ({(a) the acquisition of an
additional interest in the Partnership by any new or
existing Partner in exchange for more than a de minimis
Capital Contribution; (b} the distribution by the
Partnership to a Partner of.mofe than a de minimis
‘amount of property as consideration for an interest in
the Partnership; and (c¢) the liquidation of the
Partnership within the meaning of Regulations Section

1.704-1(b)(2)(ii) (g); provided, however, that

0B424-D0013/252761.1 -3 -
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édjustments pursuant to clauses {a) and (b) above shall
be made only if the General Partner determines that
such adjustments are necessary or appropriate to
reflect the relative economic interests of the Partners
in the Partnership and shall not be made solely by
reason of any contributions to the Partnership by the
Partners pursuant to Section 5.1;
(iid) The Gross Asset Value of any Partnership
Asset distributed to any Partner shall be the gross
fair market value of such asset on the date of
distribution determined in good faith by the General
Partner in its sole discretion; and
{(iv) The Gross Asset Values of Partnership
Assets shall be increased (or decreased) to reflect any
adjustments to the adjusted basis bf such assets
pursuant to Code Section 734 (b), or Code Section
743 (b}, but only to the exteﬁt that such adijustments
are taken into account in determining Capital Accounts
pursuant to Regulations Section 1.704-1(b} {2} (iv) (m}.
If the Gross Asset Value of an asset has been determined or
adjusted pursuant to this provision, such Groés Asset Value shall
thereafter be adjusted by the Depréciation taken into account
with respect to such asset for purposes of computing Profits and
Losses. |

"Initial Investment" -- An amount equal to the sum of

(i) $28,881,627.96, (ii) all other amounts contributed or loaned

0B424-00013/252761.1 -10-
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by the General Partner, Westside and/of any Related Entity of
either of them to the Partnership on or prior to June 30, 1995
for working capital purposes,‘including, without limitation,
amounts necessary to pay real estate taxes, attorneys' fees,
accountants’ fees, architect and engineering fées, fees of other
consultants and experts, survey charges, expenses of operating
the Partnership and maintaining the Designated Parcels and the
Common Areas, governmental fees, the Project Management Fee, but
excluding costs ﬁf construction of iqfrastructuxe and
improvements incurred in connection Qith the development of the
Designated Parcels and the Common Areas, and (iii) an amount
equal to the Partner Priority Return on Adjusted Capital
Contributions or the Applicable Rate with respect to loans for‘
the purpose of funding any item covered by clauses (i) and (ii)
above {(in each case, compounded semi-annually). In determining
”the amount of the Initial Investment outstanding at any time, any
repayments of such amounts from Capital Contributions, Additional
Contributions or loans from Partners or any Related ‘Entity of any
Partner {other than Trump) shall not be deemed to be a return of
the Initial Investment. .

"TRE" -- The Internal Revenue Serviée or such other
governmental agency which performs the functions that are
performed aé of the date of this Agreement by the Internal

Revenue Service.

"imited Partner® -- As defined in Section 4.2,

0B424-00013/25276%.1 I

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO_02545343
PX-1213, page 16 of 188



"Limited Partnership Act" -- The Delaware Revised
Uniform Limited Partnership Act. 6 Del C. § 17-101 et seqg., as
amended, and any successor statute. A reference to a section of
“the Limited Partnership Act shall be deemed to include a
reference to any amendaﬁory Or SUCCEeBSO0oT provision thereto.

"Losses" -- As defined in the definition of Profits.

tMaterial Breach" -- As defined in the Purchase

Agreement.

"Measuring Group® -- As defined in Section 20.8.

"Nonrecourse Deductiong® -- Az defined in Regulations
Section 1.704-2(b) (1). -
"Nonrecourse Liability" -- As defined in Regulations

Section 1.704-2{b} {3).

"Notice® -- As defined in Section 20.2.
"Owner Partnerships® -- The collective reference to the

Partnership, Hudson Waterfront Associates II, L.P., Hudson
Waterfront Associates III, L.P., Hudson Waterfront Associates IV,

L.P. and Hudson Waterfront Associates V, L.P.; and "Owner

Partnership! means any one of them.

"Owner Partnership Agreementg -- The collective

reference to this Agreement and each of the Agreements of Limited
Partnership, each of even date herewith, of Hudson Waterfront
Associates II, L.P., Huason Waterfront Associates III, L.P.,
Hudson Waterfront Associates IV, L.P, and Hudson Waterfront

BAegociates V, L.P.; and "Owner Partnership Agreement" means any

one of them.

08424-000137252761. 1 ~1Z-
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"Parther Nonrecourse Debt" -« As defined in Regulations

Section 1.704-2(b) (4).

"partner Nonrecourse Debt Minimum Gain® =-- An amount,
with respect to each Partner Nonrecourse Debt, equal to the
Partnership Minimum Gain that would result if such Partner
Nonrecourse Debt were treated as a Nonrecourse Liability,

determined in accordance with Regulations Section 1.704-2(1)(3).

' “partner Nonrecourse Deductions" -- As defined in

Regulations Section 1.%04*2(i)(2).
"Partner Priority Return® -- With reépect to each

Partner (other than Trump), a sum egual to the Applicable Rate
per annum, dete%mined on the basis of;a yvear of 365 or 366 days,
as the case may be, for the actual number of days in the period
for which the Partner Priority Return is being determined, taking
into account changes in the Prime Rate during such period,
cumulative and compounded semi-annually, of the average daily
balance of such Partner's Adjusted Capital Contribution from time
to time during the period fof which the Partner Priority Return
relates, commencing on the first date such Partner is admitted to
the Partnership. In amplification of the foregoing and without
duplication thereof, in order to reflect semi-annual compounding
of the unpaid Partner Priority Return any unpaid Partner Prioritj
Return shall be added to the Partner's Adjusted Capital

Contribution.

"partners" -- The General Partner and the Limited

Partners.

0B424-00013/252761.1 =13~
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"Partnership" -- Hudson Waﬁerfront Associates I, L.P.,
the Delaware limited partnership governed by this Agreement.

"Partnership Assets" -- The assets and property,
Qhether tangible or intangiblé and whether. real, personal, of
mixed, at any time owned by or held for the benefit of the
Partnership, including, without limitation, all right, title, and
interest, if any, held and owned by the Partnership in other
entities.

"Partnership Interest® -- As to any Partner, all of the
interest of that Partner in the Partnership including, without
limitation, such Partner’s (i) right to an allocable share of the
profits and losses and/or distributions of cash flow of the
Partnership, ({(ii) right to a distributive share of Partnership
Assets and (iii) rights as a Partner, if, and to the extent,
provided for in this Agreement or the Limited Partnership Act.

"Partnership Minimum Gain" -- As defined in Regulations

Section 1.704-2{d).

npending Litigation®" -~ As defined in Section 14.2(a).
"Penn Yards" -- The real property described in Exhibit

A attached hereto.

"Pann Yards Project" -~ The entire Penn Yards and all

development and improvements thereon.

"percentage Interests® -- As defined in Section 5.6.
npledgee" -- As defined in Section 10.5(b).
"Prime Rate" -- The fluctuating annual rate of interest

publicly announced by The Chase Manhattan Bank, N.A. from time to

0B424-00013/232761. 1 ~14-
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time in New York City as its "prime rate," which rate may not be
the lowest rate of interest charged by the bank to customers..

vprofits" and "Losses" -- For each Fiscal Year or other
period, an amount equal to the Partnership’s taxable income or
losg for such Fiscal Year or period, determined in accordance
with Code Section 703(a) (for this purpose, all items of income,
gain, loss, or deduction required to be stated separately
pursuant to Code Section 703(a) (1) shall be included in taxable.
income or loss), with the follo&ing‘adjustments:

(i) Any income of the Partnership that is
exempt from Federal inéome tax or exciuded from Federal
gross income and not otherwise taken into account in
computing Profits or Losses pursuant to this Section
shall be added to such taxable income or 1oss;

(iif Any expenditures of the‘Partnershié
described in Code Section 705(a} (2) (B) or treated as
Code Section 705{a) (2) (B} expenditures pursuant to
Regulations Section 1.704—1(b){2){iv)(i), and not
otherwise taken into ac¢count in computing Profits or
Losses pursuant to this Section, shall be subtracted
from such taxable income or loss; |

(iid) In the event the Gross Asset value of any
Partnership Asset is adjusted pursuant to any provision
of this Agreement in accordance with the definition of
Gross Asset Value, the amount of such adjustment shall

be taken into account as gain or loss from the

DB424-00013/252767 .1 ~15-
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disposition of such Asset for purposes of computing
Profits or lLosses; |

(iv). Gain or . loss resulting from any
disposition‘of any Partnership Asset with respect to
which gain or loss is recognized for Federal income tax
purposes shall be computed by feference to the Gfoss

Asset Value of the property disposed of,

notwithstanding that the adjusted tax basis of such

Assét differs from its Grbss:Asset Value;

(v} In lieu of the depreciation, amortization,
and other cost recovery deductions taken intoc account
in computing such taxable iﬁcome or loss, there shall
be “taken into accéunt Depreciation for such Fiscal Year
or other period, computed in accordance with the
definition of Depreciation; and

(vi} Notwithstanding any other provision of
this-Section, any items which are allocated pursuant to

Section 8.3 shall not be taken into account in

computing Profits or Losses.

*Project Management Agreement"” -- That certain
agreement dated as of June 30, 1994 relating to the development
and management of the Designated Parcels between the Partnership
and the Project Manager, as same may be amended, supplemented or

otherwise modified from time to time.

"project Management Fee" -~ As defined in Section

7.3(b).
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"project Manager" -- Trump/New World Project

Management, L.P., a Delaware limited partnership.

wpurchase Agreement® -- The agreement dated as of June

30, 1994 between Penn Yards Associates and. Waterfront pursuant to
which Waterfront acquired the Penn Yards and other asseté
relating thereto from Penn Yards Agsociates.

'"Regulations" -~ The Income Tax Regulations promulgated
under the Code as such regulations may be amended from time to
time (including Temporary Regulations).

npelated Entity" -- With respect to any Partner, any

other Partner, or any corporation, partnership, entity or person
directly or indirectly controlled by, controlling or under common

control with such Partner.

HREPC" -- Riverside South Planning Corporation, a New

York not-for-profit corporation.

"Securities Act" -- The Securities Act of 1933, as
amended.

wPax Distribution" -- As defined in Article 9.

tpransfer’ -- As defined in Section 10.1(a).

vUnavoidable Delays" -- Delays resulting from only the

foilowing: {a) acts of God, civil commotion, war or governmental
moratoria on constru;tion applicable te the entire "west-side" of
the Borough of Manhattan, New York, New York and (b) willful, bad
faith and malicious acts taken by the Partnership, the General
Partner, any other Owner Partnership, Waterfront or any Related

Entity of any of them, for the purpose of. hindering, frustrating
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or delaying the timely completion or satisfaction of any event or
requirement of a Partner; provided, however, that as used herein
it shall be considered and deemed to be willful, bad faith and
malicious if the Partnership, the General Partner, any other
Owner Partnership, Waterfront or any Related Entity of any of
them shall (i) be grossly negligent in regard to actions
necessary to obtéin the Building Permits or (ii) takes actions
which patenﬁly lead to a delay in obtaining the Building Permits,
in both cases for a period which will cause delays in obtaining
the Building Permits for sixty (60) days or more. Trump agrees
to promptly notify the Partnership and the General Partner of any

event which he deems may constitute an Unavoidable Delay.

"Waterfront® -- As defined in the Recitals hereto.
vWaterfront Partnership Agreement" -- That certain

Agreement of Limited Partnership of Waterfront dated as of June

30, 1954.
"withdrawing General Partner" -- As defined in Article.
11. |
withholding Funds" -- As defined in Section 20.9.
ARTICLE 2.
NAME ., PRINCIPAL OFFICE; PARTNERS, PURPOSE
Section 2.1. Name and Principal Office; Partners

The name of the partnership formed pursuant to this
Agreement is Hudson Waterfront Associates I, L.P. The
Partnership shall have its principal office c/o Robinson.
Silverman Pearce Aronsﬁhn & ﬁerman, 1290 Avenue of the Americas,

08424-00013/252761.1 -18~-

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO 02545350
PX-1213, page 23 of 188 B



New York, New York 10104 or at such other place as the General
Partner shall‘select. The Registered Agent {(as defined in the
Limited Partnership Act) for ;he Partnership shall be
Prentice-Hall Corporation System, Inc. The Registered office (as
defined in the Limited Partnership Act) of the Partnership shall
be 32 Loockerman Sguare, Suite L~100, Kent County, Delaware
19504.

Section 2.2. Purpose

Subject to and in accordance with this Agreement, the
purposes of the Partnership shall be solely as follows:

(a) To investigate and analyze development
opportunities and formulate development plans
(including the Business Plan) for the Designated
Parcels and, in conjunction with the other owners of
the other parcels comprising the Penn Yards, for the
Common Areas;

{b) To enter into the Assigﬁment Agreement and
pursuant thereto to acgquire fee title to the Designated
parcels and an interest in the Assigned Benefits as .
contemplated therein;

(c} To enter into the Amended and Restated
Waterfront Partnership Agreement and to acqguire a
limited partnership interest in Waterfront and to enter
into one or more operating agreeﬁents with Waterfront

and the other Owner Partnerships with respect to the
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development and/or operation of the Penn Yards Project
and tha Common Areas;

{d) To (i)lacquire, rezone, develop,
construct, own, manage, operate,. improve, maintain,
repair, finance and otherwise deal in or with the
Designated Parcels (including interests therein and
rights appurtenant thereto) and the Common Areas and
(ii) sell, transfer, exchange, dispose of, lease,
mortgage or otherwise encumber the Designated Parcels,
any interest the Partnership may have in the Common
Areas, any other Partnership Assets or any portion of
any of the foregoing, or any interests therein or
rights appurtenant thereto, and, in connection
therewith, to accept, collect, hold, sell, exchange,
mortgage or otherwise dispose of evidences of |
indebtedness or other property received pursuant
thereto (collectively, the "Partnership Progertx");

(e) To incur indebtedness, whether secured or
unsecured, for any of the'fdregoing purposes;

(£) To convert portions of the Partnership
Assets prior to or following davaloﬁment<to cooperative
and/or condominium dwnership or to transfer any
Partnership Assets, or to have Waterfront transfer an&
of assets held by it, to an owners’ association and/or

dedicate any Partnership Assets to the City of New

York; and
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(g} To conduct such other lawful activities
consistent with this Agreement as may be necessary or
appropriate in connection with the foregoing.

Section 2.3. Statutory Compliance
The Partnership shall exist under and be governed by
the Limited Partnership Act. The General Partner and the Limited
. Partners, as the case may be, shall execute, and the Generalh
Partner shall file and/or publish on behalf and at the expense of
the Partnership, all appropriate certificates required by law to
be filed and/or published in connection with the matters

described in Section 2.1 above.

ARTICLE 3.
TERM
The term of the Partﬂership shall continue until December
31, 2044, on which date the Partnership shall dissolve, unleés
sooner dissolved upon the occurrence of ény of the events

specified in Section 17.1.

ARTICLE 4.

GENERAL AND LIMITED PARTNERS

Section 4.1. General Partner

The General Parﬁner shall be Hudson Waterfront I
‘Corporation, its permitted successors and assigns who are
admitted as a General Partner pursuant to this Agreement, and
such additional or substitute persons or entities that become

General Partners from time to time in accordance with the
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provisions of this‘Agreement. Notwithstanding anything to the
contrary contained herein, provided the Percentage Interest (and
economic interest) of Trump immediately after such admission is
not less than that of Trump immediately prior éc such admisgion,
the General Partner shall have the right, at any time, and from
time to time, in its sole discretion without the consent of the
Limited Partners, to admit one or more additional or substitute
General Partnets to the Partnership. The Gerieral Partner shall
give Trump written notice of the name of, and contact person at,
any General Partner admitted to the Partnership pursuant to‘this
Section 4.1.

Section 4.2. Limited Partners

The Limited Partners shall be Trump, Weztside and their
permitted successors and assigns who are admitted as a Limited
Partner pursuant to this Agreement, and such additional or
substitute persons or entities that become Limited Partners from
time to time in accordance with the provisions of this Agreementf
Notwithstanding anything to the contrary contained herein,
provided the Percentage Interest (and economic interest) of Trump
immediately after such admission is not less than that of Trump
immadiataiy prior to such admission, the Geneial partner shall
have the right, at any time, and from time to time, in its sole
discretion without the consent of the Limited Partners, to admit

one or more additional or substitute Limited Partners to the

Partnership.
Section 4.3. Withdrawal of a Pértner
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(a) No Partner may withdraw from the Partnership or
assign or transfer its Partne#ship Interest in whole or in part,
except as provided in Articles 10 and 11 hereof.

(b) Notwithstanding the foregoing, in the event of the
death, permanent incapacity, bankruptcy or dissolution of a
Limited Partner, the legal represéntatives or successors of such
Partner shall succeed to such Partner’s right to receive Profits,
Losses and Cash dis;ributions in respect of its Partnership
Interest, but shall not baAadmitted as a substitute Partner
without the prior written consent of the General Partner, which
consent may be given or withheld in its sole discretion.

Section 4.4. Other Business Ventures of the Partners

No Partner or Related Entity shall be @rohibitéd from
owning, leasing, operating, selling, developing, financing,
brokering or investing in, either directly or indirectly,.any
interest in any antity or real property, either in the State of
New York or elsewhere, or securities with respect thereto, or
from engaging or possessing an interest in other businesses of
any nature or description, independently or with others, whether
or not similar to or in competition with the Partnership or the
Project in any of such cases, and the other Partners shalllnot
have any rights by virtue of this Agreement in respect of such
other businesses or securities or the income or profits derived
therefrom. The General Partner shall be required to devote only
so much of its time to the business and affairs of the

Partnership as the General Partner shall determine in its sole
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and absolute discretion to be reasonable and necessary to perform

its obligations under this Agreement.

ARTICLE 5.

CAPITAL, CONTRIBUTIONS

Section 5.1. Tnitial Contributions of the General and Limited
Partners

on or prior to the date hereof, the Partners have
contributed (or are deemed to have contributed) to the capital of
the Partnership certain cash amounts paid fo or property
transferred to the ?artnarship in the amounts set forth on the
annexed Schedule 5.1 under the caption "Funded to Date.”
Section 5.2. Additional Financing

(a) The Partners shall make Additional Contributions
at such time and in such amounts asiﬁhe General Partner shall
determine in ites sole discretion; provided, however, that except
as described in clauses (b) and (d) below and in Sections 14.2(b)
and 14.3, no Partner shall be obligated to make any Additional
Contributions to the Partnership unless such Partner comsents in
writing thereto (it being understood and agreed that payments
required to be made by Trump ﬁursuant ﬁo Section 14.5 shall not
be deemed Additional Contributions hereunder), which consent may
be granted or withheld in the sole discretion of such Partner.

(b} Except as otherwise provided herein, the General
Partner and Westside shall be respbnsible for providing and/or
obtaining all financing which the General Partner, in its sole

discretion, shall determine to be necessary in connection with
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the operation of the Partnership and the development of the
Partnership Assets. Any such financing shall be at such times
and in such manner as determined by the General Partner in its
sole disecretion; it being understood and agreed by the Partners
that no Partner or any Related Entity of a Partner shall have the
cbligation to make any Additional Contribution or loans to the
Partnership. Such financing may be obtainéd by the Partnership
{i) in the form of debt or equity, (ii) by way of Additional
Contributions or loans from the General Partner, Westside and/ox
a Related Entity of either of them, (iii) through the incurrence
of indebtedness by the Partnership, secured or unsecured, with
financial institution third parties or other parties not a
Related Entity of a Partner on such terms and conditions as the
General Partner shall determine in its sole discretion, (iv)
through the sale or issuance of Partnership Interests in the
Partnership and/or (v) by any combination of any of the foregoing
or otherwise in any other manner the General Partner shall
determine in its sole discretion. In connection with any
financing of the Partnership, theé General Partner shall have the
right, without theiconsent of the Limited Partners, to grant to
an Institutional Lender {as defined in Sectioﬁ 10.5(b}) which is
not a Related Entity of any Partner a participation in the
profits Qf the Partﬁership, the appreciation in the value of the
Partnership Assets or other economic interest in the Partnership
or the Partnership Assets; provided, however, that the General'

Partner shall not have the right to admit such Institutional
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Lender as a Partner of the Partnership or otherwise provide such
Tnstitutional Lender with the rights of a Partner.
Notwithstanding the foregoing, the General Partner shall have the
right, at any time, and from time to time, in its sole discretion
without the consent of the Limited Partners, to admit one or more
lenders as a Partner, General or Limited, to the Partnership,
provided the Percentage Interest (and economic interest) of Trump
immediately after such admission is not less than that of Trump
immediately prior to such admission. |

(¢} In exercising its discretion pursuant to Section
5.2 (k) hereof, the General'?artner shall evaluate (utilizing its
sole discretion) such factors as it shall deem relevant or
app:opriate; which shall include market conditions and economic
conditions and the then intended plan of development of the
Designated Parcels and the Peﬁn_Yards éroject (which development
plans and any modifications thereto shall be determined in the
sole discretion of the General Partner acting on behalf of the
Partnership). No Partner shall have any claim or cause of action
against the General Partner, Wesﬁside or any Related Entity of
either of them for any financing obtained or provided by the
GCeneral Partner, Westside or a Related Entity‘of either of them,
the determination by the General Partner not to provide and/or
obtain financing or that financing is not required or.desirable.

(@) The General Partner agrees tq make an Additional
Contribution to the Partnership immediately prior to the

liquidation of the Partnership pursuant to Article 17 hereof in
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an amount equal to the lesser of (i) the deficit balance in its
Capital Account and (ii) the excess of 1.01% of the aggregate .
Capital Contributions of all of the Limited Partners over the
aggregate Capital Contributions of the General Partner.

(e) Notwithstagding anything to the contrary in this
Agreement, in the event that the rate of interest payable under
any mortgage encumbering the Designated Parcels or any portion
thereof {(including, without 1imitation, the Existing Mortgages)
for any fiscal year exceeds one percent (1%) over the fluctuating
annual rate of interest publicly announced by The Chase Manhattan
Bank, N.A. from time to time in New York City as its‘"prime
vate," then the General Partner and Westside shall contribute
cash to the Partnership,'pro rata, in accordance with their
respective Percentage Interests, in the amount of such excess,
and any dedugtion for such excess interest {(or other tax benefit
therefor in the event such interest is required to be
capitalized) shall be specially allocated to the contributingl
Partners in accordance with their respective Percentage
Interests. Any such payments shall not be deemed a Capital

Contribution or Additional Contribution by the Partner making
such payment.

Section 5.3. Capital Accounts.

' (a) The Partnership shall establish and maintain a
gseparate Capital Account for each Partner in accordance with the

following provisions:
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(i) To each Partner’s Capital Account there shall
be credited such Partner’s Capital Contributions, such
Partner’s distributive share of Profits and any items in the
nature of income or gain which are allocated to such Partner
pursuant to Section 8.1, and the amount of any Partnership
liabilities that are assumed by such Partner or that are
secured by any Partnership Assets distributed to such
Partner.

{(ii) To each Partner’s Caﬁital Account there shall
be debited the amount of cash and the Gross Asset Value of
any Partnership Asset distfibutéd to such Partner pursuant
to any proviéion of this Agreement, such Partner’s distri-
butive share of Losses and any items in the nature of
expenses or losses which are éllocated to such Partner
pursuant to Section 8.2, and the amount of any liabilities
of suéh Partner that are assumed by the Partnership or which
are secured by any property contributed to the Partnership
by such Partner.

The foregoing provisions and the other provisions of this

~ Agreement relating to the maintenance of Capital Accounts are
intended to comply with Regulations Section 1.704-1(b), and shall
be interpreted and applied in a manner consistent with such
Regulations. In the event the General Partner shall in good
faith determine that it is prudent to modify the manner in which
the Capital Accounts, or any debits or credits thereto, are

computed in order to comply with such Regulations, the General
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Partner may make such modifications, provided that it - is not
likely to have a material effect on the amounts distributable to
any Partner pursuant to Section 17.2 upon the dissolution of the
Partnership. Any gquestions with respect to a Partner’s Capital
Account shall be resolved by the General Partner in good faith in
its sole discretion, applying principles consistent with this
Agreement. ‘

(b} Any transferee of a Partnership Interest or a
portion thereof shall succeed to the Capital Account relating to
the Partnership Interest transferred or the corresponding portion
thereof.

Section 5.4. Negative Capital Accounts

Except as provided in Section 5.2(d), no Partner shall
be required to pay to the Partﬁership or to any other Partner any
deficit oxr negativg balance which may exist from time to time in
such Partner’s Capital Account.

Section 5.5. Return of Capital; No Interest
on Ahmounts in Capital Account

Except upon dissolution of the Partnership or as may be
expresély set forth in this Agreement, no Partner shall have the
right to demand or receive the return of its Capital Contribution
or any part of its Capital Account or be entitled to receive any
interest on its outstanding Capital Account balance.

Section 5.6. Percentage Interests

(a) The "Percentage Interests" of the Partners as of

the date of. this Agreement are as set forth in Schedule 5.6

annexed hereto. Any chénge in the Percentage Interest of any
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Partner in accordance with the provisions of this Agreement shall
be reflected in an amendment to such Schedule 5.6 which is
executed by all Partners, except for-ény such change resulting
from the application of Article 14 which.may be executed by the
General Partner alone.

(b} The provisions.of Arﬁicle 14, relating to the
reduction of Trump’s Percentage Interest, are intended to comply
with the proﬁisions of Sections 17-306 of the Limited Partnership
Act. The Partners mutually acknowledge that the obligatiéns of
Trump set forth therein are critical to the Partnership’s
business; that the interests of the Partners may be at risk by
reason of the failure of Trump to meet his obligations
thereunder; that the Partners may be forced to borrow funds or
invade other assets to meet such obligations; that the extent of
the risk and the damage and loss to the Partners resulting from
any such default is impossible to foresee or predict at this
time, but that such risk, damage and loss could imperil the
entire Project; and that in view of the serious conseguences that
could arise frém a Partner’'s default thereunder, the provisions

of Article 14, relating to such a default are reasonable.

ARTICLE 6.

LIMITATION OF LIABILITY
(a) Except as provided by applicable law or in this
Agreement or in agreements entered into by the Limited Partner
pursuant to this Agreement, no Limited Partner shall be liable
for any debts, liabilities or obligations of the Partnership and
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no Limited Partner shall have to make any contributions or
deliver any other property. Nothing in this Agréement shall bé
construed as making any Limited Partner liable for any losses or
debts of the Partnership in excess of such Limited Partner's
capital contributions. No Limited Partner with a negativel
balance in its Capital Account shall be obligated to any other
Partner ar +o the Partnership to restore said negative balance.
(b) No Related Entity of any Partner shall have
personai liability for the obligaﬁions_of such Partner hereunder,

except as provided in a written guaranty executed by such Related

Entity.

#

ARTICLE 7.

MANAGEMENT OF THE DPARTNERSHIP

Section 7.1. Responsibility

(a) The General Partner shall have the full control
over the management, operation and activities of, and dealings
with, the Partnership Assets and the Partnership's properties,
business and affairs and shall have all rights and powers
generally conferred by law and necessary, advisable or consistent
in connection with the purposes of the Partnership, and the
Limited Partﬁers shall not take part in‘the management of the
business or affairs of the Partnership or control the Partnership
business. The Limited Partners;may under no circumstances sign
for or bind the Partnership. .The Partners acknowledge that the
Partnership shall have the right to become a party to the Project
Management Agreement with the Project Manager to assist the
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Partnership in connection with the management of the Partnership
Assets, subject to and pursuant to the terms of such agreement.
Upon termination of the ﬁroject Management Agreemeﬁt, the
Partnership shall have the right to enter into one or more new
project management agreements with éuch a project manager (s) as
shall be selected by the Partnership on such terms as the General
. Partner shall detgrmine necessary or appropriate in its sole
discretion, and for project management fees not in excess of the
greater of (i) the then commercially reasonable and competitive
fees, as determined by the General Partner in its sole
discretion, of project managers for development projects of'fhe
size and scope of the Penn Yards Prdjéct or (1i) $1,100,400 or
such other amount as the Owner Partnerships shall determine so
long as the aggregate project management fees for all of the Penn
Yards payvable by the Owner Partnerships to the project manager
does not exceed $4,000,000 per annum; provided, however, that the
General Partner shall have the right to pay project management
fees to any Partner or any Related Entity of a Partner which are
in excess of commercially reasonable and competitive fees if
Trump is compensated or other arrangements at such times and in
such manner as Trump would have received distributions of Cash
Available for Distribution pursuant to Section 9 hereof so that
the economic interest of Trump in the Designated Parcels and the
Partnership Assets is not adversely affected (other than in a de
minimis manner) from the economic interest of Trump had the

Partnership not agreed to pay such excess management fees. The
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General Partner shall have the exclusive authority to act for and
on behalf of the Partnership, and no third party shall ever be
reguired to inguire into the authority of the General Partner to
take such action on behalf of the Partnership. In addition to
the foregoing, the General Partner shall have the rights,
authority and powers of general paftners with respect to the
‘Partnership business and the Partnership Assets as set forth in
or pursuant to the Limited Partnership Act. Without limiting the
generality of the foregoing, except as expressly provided for to
the contrary in this Agreement, the General Partner shall be
authorized to (i) cause the Partnership to enter inteo the Amended
and Restated Waterfront Partnership Agreement, the Assignment
Agreement, -any operating agreements for the development and/or
operation of the Penn Yards Project and the Project Management
Agreement, (ii) admit additional Partners to the Partnership and
grant participation interests in the Partnership and/or the
Partnership Assets to any Person without the consent of the other
Partners, so¢ long as such action otherwise complies with the
terms of this Agreement and so long as such action does not
reduce the Percentage Interest (or otherwise materially adversely
affect the economic interests in the Partnership Assets) of Trump
and (iii) manage, operate, develop, enter into'ag:eements, sell,
lease transfer, finance, mortgage, encumber, dispose of, exchange,
.convert to condominium cwnership and otherwise deal in and with the

Partnership and the Partnership Assets, including, without
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- limitation, transferring title to all or any portion of the
Common Areas to an owners’ assoclation or dedicating same to the
City of New York.

(b) The General Partner on behalf of the Partnership
and without the consent of the Limited Partners shall have the
right but not the obligation:

(i} subject to clause (¢} below, to transfer any
Partnership Assets in complete or partial satisfaction of a
creditor’s claims, including the holder of any mortgage or other
lien on Partnership Assets; by executing and delivering a deed in
lieu of foreclosure, bill of sale or otherwise;

(ii) subject to clause {(c) below, to confess a
Judgment ;

{iii) subject to clause (c¢) below, not to contest
any foreclosure action commenced with respect to Partnership
Assets or any other action claiming a default under any mortgage
or other lien on any Partnership Assets; and

{(iv) to commence a voluntary case or other
proceeding seeking reorganization or other relief with respect to
the Partnership or its debts under any bankruptcy, insolvency or
other similar law seeing the appoiﬁtment of a trustee, receiver
or custodian of the Partnership..

(¢} Notwithstanding the provisions of clauses (b) (i)
and {(b) (iii) above, until June 30, 1996, the General Partner

agrees that it shall take all reasonable actions to contest any
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foreclosure action claiming a default under any mortgage or other
“lien on any Partnership Assets.

(d) The Partners acknowledge that the purchase price
incurred by the Partnership to acquire each Designated Parcel is
as follows: (i) Parcel D, $7,044,555.53; (ii) Parcel E,
$8,367,378.22; (iii) Parcel F, $9,795186.80; and (iv} Parcel G,
$3,674,507.i7. The purchase price is payable $4,452,747.%6 in
cash or promissory note and the balance by the Partnership taking
title to each Designated Parcel subject to the lien of all of the
Existing Mortgages, with such Existing Mortgages having been
modified to provide that the Partnership may obtain a release of
the lien of the Existing Mortgages affecting a Designated Paréal
by payment of the following release prices: (1) Parcel D,
$5,558,480; (2) Parcel E, $7,077,360; (3) Parcel F, $8,285,040;
and (4) Parcel G, $3,108,000. '

Section 7.2. Related Entities

Except as otherwise specifically provided in this
Agreement, the General Partner shall have the right to cause the
Partnership to antef into contracts or otherwise deal with any
Partner or Related Entity of any Partner in any capacity,
including, without limitation, in connection Qith the business
and operations of the Par£nership, except that the terms of any‘
such arrangemeﬁt shall be commercially reasocnable and competitive
with amounts that would be ﬁaid to‘third'partiesAon an "érms—
length" basis; provided, however, that the foregoing limitations

shall not apply to dealings between the Owner Partnerships.
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Without limiting the generality of the foregoing, and
notwithstanding the commercial reasonableness or competitiveness
thereof, the General Partner shall have the right to cause the
Partnership to borrow money from any Partner or any Related
Entity of any Partner and pay a rate of return on such funds
~equal to the Applicable Rate per annum, cumulative and compounded
semi-annually, and shall be authorized to cause the Partnership
to enter into the Assignment Agreement, one or more operatihg
agreements for the development and/or opeération of the Penn Yards
Project and the Project Management Agreement, and to take actions
on behalf of the Partnership thereunder. The General Partner
shall endeavor to advise Trump of any dealings by the Partnership
with Related Entities to any Partner other than Trump; provided,
however, that the failure by the General Partner to provide any
such notice shall not create any liability on the part of the
General Paftner nor prevent the General Partner from entering

into or continuing such arrangement.

Section 7.3. Compensation to the Partners

(a) No fees shall be payable to any Partner or any
Related Entity of a Partner for performance of services to or on
behalf of the Partnership, except (1) as may be approved pursuént
to this Section 7.3, (ii) such fees as shall be determined by the
General Partner to be commercially reasonable and competitive
with amounts that would be paid to third parties on an "arms-
length" basis, provided, however, that the General Partner shall

have the right to pay fees to any Partner or any Related Entity
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of a Partner which are in excess of commerciall? reasoﬁable and
competitive rates if Trump is compensated or other arrangements
made so that the economic interest of Trump in the Partnership
Assets ig not adversely affected (other than in a de minimis
manner), or {iii) to the extent such payment of fees shall not
adversely affect the economic interest of Trump in the
Partnexshiﬁ {other than in a de minimis manner) .

(b} Pursuant to the Project Management Agreement, the

Partnership sﬁall pay to the ?rpject Manager an annual project

management fee (the "Project Management Fee") ;n the manner and
as set forth therein. If the IRS determines that such Project
Management Fees should be characterized as other than fees, then
the allocation and distribution pfovisionﬁ of this Agreement
shall be modified so as to provide a result to the Partners that
is the same (or as close thereto) as that result which would have
occurred under this Agreement if the IRS had not such

determination.

{c) The General Partner shall be reimbursed for all
reasonable and necessary direct expenses, disbursements and
advances incurred or made by it in connection with the management
and operation of the Partnership and the Partnership Assets,
including without limitation, accounting expenses, insurance
premiums, legal fees and other direct costs. Any out-of-pocket
expenditure made by the General Partner and eligible for
reimbursement pursuant to this Section 7.3{(c) shall not be

treated as a Capital Contribution or otherwise result in a credit
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to such Partner’s Capital Account and any reimbursement of such
expenditure shall not be treated as a partnership distribution to
such Partner or otherwise result in a debit to such Partner’s

Capital Account.

Section 7.4. Loans to Partners and Related Entities

The General Partner shall have the right, in its
sole discretion, to cause the Partnership to lend money to any
Partner or any Related Entity of any Partner at a rate of
interest equal to the Applicable Rate per annum, cumulative and
compounded semi-annually.

Sectior 7.5.  Riverside South Planning Corporation
In the event that the Partnership sghall have the

right to designate a member of the Board of Directors of RSPC,
either alone or in conjunction with the other Owner Partnerships,
the General Partner shall have the right to designateisuch person
{(which need not be a Partner of the Partnership) as it shall
determine in its sole discretion to serve as a member of the
Board of Directors of RSPC; provided, however, that the General
Partner agrees to designate, or cause Waterfront to designate
(which shall be deemed to be a designation by the Partnership),
Trump to serve as such director until the first to occur of (1)
the termination of the Project Management Agreement {or of any
replacement thereof in which Trump Project Management Corp., a
New York corporation of which Trump is the 100% shareholder, is
the new pr&ject manager or a partner of the new project manager),

{ii) the Duties Reallocation Date (as defined in the partnership
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agreement of the Project Manager) or (iii) a failure by Trump to
act, make any determination or cast any vote in the manner
directed by‘the General Partner, or other breach by Trump of his
agreement with the Partnership in any material respect or if
Trump acts in a willful, bad faith and malicious manner. At the
request of the General Partner, any person designated to serve,
either by this Partnership or by Waterfront or any other Owner
Partnership, as a member of the Boarﬂ of Directors of RSPC shall,
as a condition to such person}s designation, enter into a written
agreement with the Partneﬁship pursuant to which sﬁch person
shall agree f{(a) to keep the General Partmer, or such other pérson
as the Gensral Partner shall designate, advised of all scheduled
meetings of‘tha Board of Directors of RSPC and the contents
thereof and (b) prior to taking any action, making any
determination or casting any vote as a director of RSPC o£
otherwise, to consult with the General Partner and act, make any
determination or cast any vote in the manner directed by the
General Partner. In the event that any person who serves as the
Partnership’s designated director of RSPC fails to act, make any
determination or cast any vote in the manner directed by the
General Partner, or otherwise breaches his or her agreement with
the Partnership or acts in a willful, bad faith and malicious
manner, then such person shall be personally liable to the
Partnership for any loss, damage, cost, expense or liability to
the Partnership arising from such failure or breach; provided,

however, that if such person is a Partner of the Partnership,
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then his or her personal liability shall be limited to his or her
Partnership Interest in the Partnership. The Partnership shall
indemnify and hold harmless the Partnership’s designated director
of RSPC from and against any and all claims, costs, losses,
damages and expenses, to the extent of any liability or damages
incurred by such person in furtherance of his responsibilities
pursuant to, and to the extent performed in compliance with,
Section 7.5 hereof, including, without limitation, reasonable

attorneys’ fees.

Section 7.6. Exculpation and Indemnification

(a) None of (i) a General Partner, ({(ii) any Related
Entity of a Partner retained to provide services to the
Partnership, nor (iii) any officer, director, shareholder,
individual employed by the General Partner or such Relatea Entity
retained by the Partnership, acting on behalf of the Partnership
in connection with any business or activity of the Partnership
and in good faith for a purpose which it reasonably believed to
be authorized by the General Partner or otherwise authorized
pursuant to this Agreement ana in the Partnership’s best
interest, shall be liable to the Partnership or to any Partner
for any losg arising out of or in connecﬁion Qith the management,
operation or conduct of the Pértnership’s business and affairs,
except by reason of willful misconduct, fraud, gross negligence
or disregard of duties and obligations under this Agreement. The
Partnership shall indemnify and hold harmless the General

Partner, any Related Entity and their respective officers,
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directors, shareholders, agents, employees, sSuccessors, heirs and
personal representatives (each, an "Indemnified Person') from and
against any and all claims, costs, losses, damages, expenses
(including, without limitation, the expense of defending,
investigating or preparing to defend any claim) or liabilities
{including, but not.limited to, reasonable attorneys’ fees)
suffexed or sustained by them by reason of any acts performed or
omitted to be performed by the General Partner, Related Entity or-
their agents, employees or independent cqntractors or on behalf
of the Partnership or in furtherance of the interest of the
Partnership, provided that the Indemnified person did not act (or
fail to act) in bad faith, fraudulently or with willful
misconduct or gross negligence, in respect of the matter on which
the claim is based.

(b) No claim, action or proceeding, or any appeal
therefrom which is subject to the provisions of Section 7.4 (a),
shall be settled on behalf of the Partnership without the consent
of the General Partner, Related Entity or employee, as the case
may be, affected thereby, which consent shall not be unreasonably
withheld, unless the settlement of such claim, action or
proceeding requires solely the payment of monéy in which event no
consent shall be required, but if the Partnership is also a
defendant in any such claim, action, proceeding or appeal, the
Partnership may enter into any settlement for itself without the

consent of any other defendant.
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ARTICLE 8.
ALILOCATIONS OF PROFITS AND LOSSES
Section 8.1. E;g;igg '

After giving effect to the special allocations set
forth in Section 8.3 hereof, Profits for any Fiscal Year shall be
allocated in the following order and priority:

(a) First, to the General Partner to the extent of the
excess, if any, of (i) the cumulative Losses allocated to it
pursuant to Section 8.2(b) hereof for all prior Fiscal Years,
over (ii)} the cumulative Profits allocated to it pursuant to this
Section B.l{a) for all prior Fiscal Years;

(b} 8econd, teo the Partners in proportion to and to
the extent of the excess, if any, of (i) the cumulative Losses
allocated to each such Partner pursuant to Section 8.2 (a) (iii)
hereof for all prior Fiscal Years, over {ii) the cumulative
Profits allocated to such Partner pursuant to this Section 8.1 (b)
for all prior Fiscal Years;

{¢) Third, to the Partners in proportion to and to the
extent of the excess, if any, of (i) the sum of (A) the
cumulative Partner Priority Return of each such Partner from the
commencement of the Pa;tnership to the last day of such Fiscal
Year, plus (B) the cumulative Losses allocated to such Partner
pursuant to Section 8.2(a) {ii) hereof for all prior Fiscal Years,
over (ii} the cumulative Profits allocated to such Partner

pursuant to this Section 8.1{c) for all prior Fiscal Years; and
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(d} The balance, if any, among the Partners in
proportion to their Percentage Interests.

Section 8.2. Losses

After giving effect to the special allocations set
forth in Section 8.3 hereof, Losses for any Fiscal Year shall be
allocate@ as set forth in Section B.2{(a) below, subject to the
limitation in Section 8.2(b) below. .

{a} Losses for any Fiscal Year shall be allocated in
the following order and priority:

(i} First, to the Partners in proportion to
and to the extent of the excess, i1f.any, of (1} the
cumulative Profits allocated to each such Partner pursuant
to Section 8.1(d) hereof for all prior Fiscal Years, over
(2) the cumulative Losses allocated to such Partner pursuant
to this Section 8.2(a) (i) for all prior Fiscal Years;

{ii) Second, to the Partners in proportion to
and to the extent of the excess, if any, of (1) the
cumulative Profits allocated to each such Partner pursuant
to Sectionla.l(c} hereof for all prior Fiscal Years, over
(2) the cumulative Losses allocated to such Partner pursuant
to this Section 8.2(a) {(ii} for all prioeriscal Years; and

(11ii) The balance, if any, 1% to the General
Partner and 93%% to Westside.

{b} To the extent any Losses otherwise allocable to

Westside pursuant to Section 8.2(a) hereof would cause Westside

to have an Adjusted Capital Account Deficit at the end of any
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Fiscal Year, any such Losses shall instead be allocated to the

General Partner.

Section B.3. Special Allocations

The following special allocations shall be made in the
following order:

(a) (i) Minimum Gain Chargeback. Notwithstanding any
other provision of this Article 8, if there is a net decrease in
Partnership Minimum Gain during any Fiscal Year, then, except as
otherwise provided in Regulations Section 1.7042(f}), each Partner
shall be specially allocated items of Partnership income and gain
for such Fiscal Year {and, if necessary, subsequent Fiscal Years)
in an amcount equal to such Partner’'s share of the net decrease in
Partnership Minimum Gain, as determined in accordance with
Regulations Section 1.704-2(g). Allocations pursuant to the
previous sentence shall be in proportion to the respective
amounts required to be allocated to each Partner pursuant
thereto. The items to be so allocated shall be determined in
accordance with Section 1.704-2(3j} (2) of the Regulations. This
Section 8.3(a) (i) is intended to comply with the winimum gain
chargeback requirement in Section 1.704-2(f) of the Regulations
and shall be interpreted consistently therewiﬁh.

{ii) Partner Minimum Gain Chargeback.

Notwithstanding any other provision of this Article 8, if thére
is a net decrease in Partner Nonrecourse Debt Minimum Gain
attributable tota Partner Nonrecourse Debt during any Fiscal

Year, then, except as otherwise provided in Régulations Section
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1.704-2{i) {4}, each Partner who has a share of the Partner'
Nonrecourse Debt Minimum Gain attributable to such Partner
Nonrecourse Debt, determined in accordance with Regulations
Section ;.704«2(1)(5) ghall be specially allocated items of
Partnership income and gain for such Fiscal Year (and, if
necessary, subsequent Fiscal Years) in an amount equal to such
Partner's share of the net decrease in Partner Nonrecourse Debt
Minimum Gain attributable to such Partner Nonrecourse Debt,
determined in accordance with Regulations Section 1.704~2(i)(4j.
Allocations pursuant to the previous sentence shall be made in
proportion to the respéctive amounts reguired to be allocated to
each Partner pursuant thereto. The items to be so allocated
shall be aetermined in accordance with Regulations Sections
1.704-2(4i) (4) and 1.704-2(j)(2). This Section B.3(a) (ii) is
intended fo comply with fhe minimum gain chargeback requirement
in Section 1.704-1{2} (i) (4) of the Regulations and shall be
interpreted consistently therewith.

{b} Qualified Income Offset. In the event a Limited
Partner unexpectedly receives any adjustments, allocations, or
distributions described in Regulations Sections
1.704-1{b) (2} (ii) {d) (4}, (5} or (6}, items of‘Partnership income
and gain shall be specially allocated to such Limited Partner in
an amount and manner sufficient to eliminate, to the extent
required by the Regulations, the Adjusted Capital Account Deficit
of such Limited Partner as quickly as ﬁossible, provided that an

allocation pursuant to this Section 8.3 (b) shall be made only if
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and to the extent that such Limite& Partner would have an
Adjusted Capital Account Deficit after all other allocations
provided for in this Article 8 have been tentatively made as if
this Section 8.3 (b) were not in the Agreement;

{c) Partner Nonrecourse Deductions. Any Partner
Nonrecourse Deductions for any Fiscal Year or other period shall
be specially allocated to the Partner who bears the economic risk
of loss with respect to the Partner Nonrecourse Debt to which
such Partner Nonrecourse Deﬁuctipns are attributable in
accordance with Regulations Section 1.704-2(i} (1).

(d) Section 754 Adjustments. To the extent an
adjustment to the adjusted tax basis of any Partnership Asset
pursuant to Code Section 734 (b) or Code Section 743(b) is
required, pursuant to Regulations Section 1.704-1 (b} {2) {iv) (m},
to be taken into account in determining Capital Accounts as a
result of a distribution to a Partner 'in complete liquidation of
its Interest, the amount of such adjustment to the Capital
Accounts shall be treated as an item of gain (if the adjustment
increases the basis of the asset) or loss (if the adjusﬁment
decreases such basis) and such gain or loss shall be specially
allocated to the Partners in accordance with Eheir interests in
the Partnership in the event Regulations Section 1.704-

1{b) (2) {iv) (m) (2} a?plies, or to the Partner to whom such
distribution was made in the eveﬁt Regulatiqné Section
1.704 (b) (2} (iv) (m) (4) applies.

{e) Curative Allocations.
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(i} The allocations set forth in Section 8.3(a),
8.3(b), 8.3{c), 8.3(d) and 8.3 (e} hereof {the "Regulatorv

Allocations") are intended to comply with certain reguirements of

the Regulations. It is the intént of the Partners that, to the
extent possible, all Regulatory Allocations shall be offset
either witﬁ othér Regulatory Allocations or with speciél
allocations of other items of Partnership income, gain, loss, or
deduction pursuant to this Seétion Q.ka). Therefore,
notwithstanding any other provision of this Section 8 (other than
the Regulatory Allocations), the General Partnex shall wake such
offsetting special allocations of Partnership income, gain, loss,
or deduction in whatever manner it‘determines appropriate so
that, after such offsetting allocations are made, each ?artner's
Capital Account balance is, to the extent possible, equal to the
Capital Account balance such Partner would have had if the
Regulatory Allocations were not part of the Agreement and all
Partnership items were allocated pursuant to Section 8.1 and 8.3.
(ii) If the Capital Account balances of the
Partners, determined on a tentative basis (after giving effect to
all contributions, distributions and allocationé for all
periods), differ from the amounts that would Ee distributed to
them upon the liquidation of the Partnership if all distributions
in liquidation were governed by the provisions of Article 9, then
notwithstanding anything to the contrary herein, items of income,
gain, loss and deduction shall be specially allocated among the

Partners for the Fiscal Year in which the dissolution of the
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Partnership occurs {and, if necessary, the prior Fiscal Year), in
order to reconcile the Capital Account balances of the Partners
with the amounts that would be distributed to them upon the
ligquidation of the Partnership if all distributions in
liguidation were governed by the provisions of Article 3.
Section B.4. Other Allocation Rules

{a} For purposes of determining the Profits, Losses,
or any other items allocable to any period, Preofits, Losses, and
any such other items shall be determined on a daily, monthly, or
cther basis, as determined by the Generai Partner using any
permissible method under Code Section 706 and the Regulations
thereunder.

(b) Except as otherwise provided in this Agreement,
all items of Partnership income, gain, loss, deduction, and any
other allocations not otherwise provided for shall be difided
among the Partners in the same proportions as they share Profits
and Losses, ag the case may be, for the Fiscal Year.

(e} Notwithstanding anything contained in this
Agreement to the contrary, if the Partnership recognizes any
income from the cancellation of indebtedness or otherwise in
connection with the acguisition of the Existiﬁg Mortgages by
Hudson Westside Associates, L.P., as of June 30, 19%%4, or a
reduction in the amount payable thereunder to $88,800,000, then
all such income, as well as any related tax benefits to the
Partnership (but only to the extent of such income) including

without limitation any increase in Partnership tax attributes
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including any increase in'the bagsis of Partnership assets, shall
be allocated solely to Trump; provided, however, in no event
shall the amount of such income allpcated to Trump exceed the
excess of (i) the largest amount under the Existing Mortgages
{including principal and accrued and unpaid interest thereon)
payable immediately prior to the execution of the Wéterfrcnt
Partnership Agreement over ({(ii) $88,800,000.

| {d} The Partners are aware of the income tax
consequences of the allocations made by this Article 8 and hereby
agree to be bound by the provisions thereof in reporting theixr
shares of Partnership income and loss for income tax purposes.

Section 8.5. Tax Allocationg: Code Section 704 (c)

In accordance with Code Section 704 (c) and the
Regulations thereunder, income, gain, loss; and deductipn with
respect to any property contributed to the capital of the
Partnership shall, solely for tax purposes, be allocated among
the Partners so as to také account of any variation between the‘
adjusted basis of such property to tﬁe Partnership for Federal
income tax purposes and its initial Gross Asset Value.

In the event the Gross Asset Value of any Partnership
Asset is adijusted pursuant to any provision of this Agreement in
accordance with the definition of Gross Asset Value, subseguent
allocations of income, gain, loss and deduction with respect to
such Partnership Asset shall take into account any variation
between the adjusted basis of such Partnership Asset for Federal

income tax purposes and its Gross Asset Value in the same manner
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as under Code Section 704({c) and the Regulations thereunder. The
Partnership shall use any permissible method, as determined in
the sole discretion of the General Partner, to eliminate
disparities between book and tax items as set forth in
Regulations Sections 1.,704-3{a}.

Any elections or other decisions relating to such
ailocations shall be made by the General Partner in a manner that
reasonably reflects the purpose and intention of this Agreement.
Allocations pursuant to this Section 8.5 are solely for purposes
of Federal, state, and local taxes and shall not affect, or in
any way be taken into account in domputing, any Partner’s Capital
Account or share of Profits, Loses, other items, or distributions

pursuant to any provision of this Agreement.

ARTICLE 9.
DISTRIEUTIONS OF CASH

Subiject to Section 17.2, Cash Available for
Distribution shall be distributed by the Partnership from time‘to
time as determined by the General Partner (but no less frequently
than annually) in the following order of priority:

(&) First, to the General Partner and Wegtegide, until
the General Partner and Westside have each received an amount
equal to the excess, if any, of (i} their respective cumulative
Partner Priority Return from the inception of the Partnership to
the end of the calendar month preceding suﬁh distribution over
{ii) the aggregate amount of all prior distributions to them,

respectively, pursuant to this Section 9.1(a), such amounts to be
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distributed to the General Partner and Westside in proportion to

their respective excess amounts;

{b} Becond, to the General Partner and Westside, until
the General Partner and Westside have each received an amount
equal to the excess, if any, of (i) their‘respective Capital
Contribution over (il) the aggregate amount of all prior
distributions to them, respectively, pursuant to this Section
8.1{b), such amounts to be distributed toé the General Partner and
Westsgide in proportion to their respective excess amounts;

(¢} Third, to Trump udntil he has received an amount
équal to the excess, if any of (i) Trump's Capital Contribution
over {(ii} the aggregate amount of all prior distributions to
Trump puréuant to this Section 9.1 (c); and

(d} The balance, if any, to the Partners pro rata in
proportion to their Percentage Interests.

{e) Notwithstanding anything to the contrary contained
in this Article 9, for each taxable year other than a taxable
vear in which the Partnership liquidates, on the date which is %0
days after the close thereof (the "Distribution Date"), provided
that the General Partner, Westside,and/of any Related Entity
(other than the other Owner Partnerships) of éither of them shall
have received an amount equal to the Initial Investment, through
this Partnership‘and/or the Partnership’s Allocable Share of the
Existing Mortgages, whether by distribution of Cash Available for
Distribution pursuant to this Agreement or amortization of the

Partnership’s Allocable Share of the Existing Mortgages or other
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indebtedness of the Partnership, but only to the‘extent of Cash
available for Distribution by the Partnership, there shall be
distributed to each Partner an amount ({(the "Tax Distribution")
equal to the product of (i) the highest marginal PFederal, state
and local income tax rate for an individuél resident of New York
city for such taxable year and (ii) the amount of the excess, if
any, of any Profits allocated to such Partner for such taxable
year pursuant to Article 8 hereof over any Losses allocated to
such Partner for such taxable year pursuant to Article 8 hereof
{such allocations of Profits and Losses to be taken intb account,
however, only to the extent they apply for federal income tax
purposes (taking into account Sections 8.3, 8.4 and B.5)), less
any‘distributions to such Partner pursuant to Section 9(d) hereof
during such period. For the purposes of determining Cash
Available for Distribution to make the Tax Distribution, the -
amount of any Capital Contributions or borrowings from Partners
and/or Related Entities shall not be included in the
determination of Cash Available for Distribution and the amount
of reserves used in such determination shall be reasonable in the
sole judgment of the General Partner. Any Taﬁ Distributions to a
Partpner szhall reduce the amount of any subseqﬁent distributions

t+o such Partner pursuant to Article 9.
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' ARTICLE 10.

TRANSFER OF PARTNERSHIP INTERESTS

Section 10.1. Prchibited Transfers

{a) Except in accordance with, and as permitted by,
Sections 10.2, 10.3 and 10.4, a Partner méy not, directly or
indirectly, sell, assign, transfer or otherwise dispose of
(collectively, "Transfer") all or any part of its Partnership
Interest {including, without limitation, the right to receive
allocations of income, profits and losses and/or distributions of
cash flow), whether voluntarily or by foreclosure, assignment in
lieu thereof or other enforceﬁeﬁt of a pledge, hypothecation or
collateral assignment, without the prior written consent of the
General Partner, which congent may be granted or withheld in the
sole discretion of the General Partner.

(b} Except in accordance with and as permitted by -
Section 10.5, no Partner shall pledge, hypothecate ox
collaterally assign.all or any portion of its Partnership
Interest {including, without limitation, the right to receive
income, gain, Losses and/or distributions of cash flow) without
the prior written consent of the General Partﬁer, which consent -
may be granted or withheld in the sole discreéion of the General
Partner.

(o} For purposes of this Agreement, any sale,
assignment, transfer or other disposition of the capital stock or
other equity interest in any Partner or any partner, stockholder

or other equity owner of any Partner shall constitute a Transfer;
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provided, however, that until such time as the General Partner
shall notify a Partner in writing any such Transfer (other than a
Transfer by Trump) shall, subject to the other provisions of this
Article 10, be deemed consented to by the General Partner.

Section 10.2. Permitted Transfers by Partners

Notwithstanding the provisions of Section 10.1, but
subject to the other provisions of this Article 10 {including
without limitation Section 10.4(g)), from and after June 30,
1999, Trump may without the consent of the other Partners,
Transfer his'Partnership Interest or any portion théreof to a
Controlled Trust, provided that the trustees of such Controlled
Trust agree in writing on behalf of the Controlled Trust to be
bound by all of the obligations and restrictions of Trump‘
hereunder, including, without limitation, the pledge of Trump’s
Partnership Interest to the Partnership pursuant to Section -
10.5{c}) hereof and the obligation of Trump to'pledge his
Partnership Interest to secure Partnership obligations pursuant
to Section 10.5(d) hereof. Prior to any such Transfer, and from
time to time at the request of the General Partner, Trump shall
be required to provide the General Partner witﬁ a certification,
aptested to by Trump, that the transferee truét complies with the
requirements for a Controlled Trust under this Agreement, and
such other documentation as the General Partner shall require to

evidence that such Transfer will be or is in compliance with this

Section 10.2 and the other provisions of this Article 10.

0B424-00013/252761.1 -54-

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO_02545386
PX-1213, page 59 of 188



Section 10.3. Effective Date of Transfers

{a) No Transfer of all or any part of the Partnership
Interest of a Partner permitted to be made under this Agreement
shall be binding upon the Partnership unless and until a
duplicate original of such assignment or instrument of transfer,
duly executed and acknowledged by the assignor or transferor, in
form satisfactory to the General Partner, has been delivered to
the Partnership, and such instrument evidences the written
acceptance by the assignee of all of the terms and provisions of
this Agreeméﬁt and represents that such assignment was made in
accordance with all applicable laws and regulations.

(b} For financial and tax reporting purposes, every
voluntary sale, assignment or other transfer (as distinguished
from the original issuanée) of any Partnership Interest or
portion thereof shall be &eeﬁed o haveloccurred, and shall have
no prior effect, as of the close of business on the day on which
such event shall have in fact occurred, and every involuntary
sale, assignment or transfer (whether by bequest; operation of
law or any other method) of any Partnership Intérest shall be
deemed to have occurred, and shall have no prior effect, as of
the close of business on the day on which the”Partnership shall
have received gvidence of such transfer.

Bection 10.4. Conditions Applicable to Transfersg

{a). Compliance with Laws, etc.

Notwithstanding any provisions hereof to the contrary,

unless otherwise approved by the General Partner:
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(i} no Transfer of a Partnership Interest may be
made to an entity exempt from Federal income tax under

Code Section 50%1{a); and

(i1} no Transfer shall be permitted if it would
impose fiduciary responsibility.on any Partner or

Related Entity under ERISA.

Neither a Partner’'s reques£ for such consent to a proposed
Transfer nor the giving of such consent shall obviate the
necessity of complying with the other provisions contained in
this Article 10.

{b}) Instruments of Transfer.

Notwithstanding anything to the contrary contained in
this Agreement, no change in ownership of the Partnership
Interest of any Partner shall be binding upon the other Partners
or the Partnership unless and until (i) true copies of thé -
instruments of transfer executed and delivered pursuant to or in
connection with such Transfer shall have been delivered to the
General Partner, {(ii) the transferee shall have delivered to the
General Partner an executed and acknowledged assumption
agreement, in form and substance reasonably sétisfactory to the
General‘Pa:tner,‘pursuant to which the transférea assumes from
and after the daﬁe of the Transfer éll the obligations of the
transferor hereunder, whether theretofore accrued or thereafter
accruing, makes all representations; warranties and covenants as
were made pursuant to Article 14 by.the transferor, and agrees to

be bound by all the pfovisions of this Agreement, (iii} the
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transferee shall have executed, -acknowledged and delivered any
instruﬁents required under the Limited Partnership Act or the
laws of any State in which the Partnership is authorized to do
business to effect such Transfer and its admission to the
Partnership and (iv) to the extent requiréd by the General
Partner, the Partnership shall have received an opinion of
counsel as provided ‘in Section 10.4(c). Upon the execution and
delivery of such agreement, the transferor shall have no further
obligation hereunder thefeafter accruing‘except that the
trénsferor shall remain primarily liable for all accrued
obligations (as of the date of Transfer) of the transferor under
this Agreement notﬁithstanding'any Transfer pursuant to this
Article 10.

{c} Opinion of Counsel.

(i) Prior to any proposed Transfer, the -
transferring Partner shall give a notice to the Partnership
setting forth the material terms and conditions of such Transfer,
the name of the proposed transferee and the name of its and/or
the transferee’s counsel (which counsel shall be satisfactory to
the General Partner), and the following provisions shall apply:

To the extent reguired by the Ganeral Partner in
its sole discretion, there shall be delivered to the
Partnership an cpinion of counsel to the transferring
Partner or transferee, satisfactory in form aﬁd substance to

the General Partner with respect to any one or more of the

following matters: (1} that the proposed Transfer shall not
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result in the violation of the Securities Act or any other
applicable federal or state laws or the order of any court
héving jurisdiction over the Partnership or require
registration of the Partnership Interest to be transferred
under the Securities Act as then in force or the taking of
any similar action under any similar Federal or state law
then in force; (2) that the proposed Transfer shall not be a
breach, violation or default under, or give rise to an
unwaived right to accelerate any in&ebﬁeduess of the
Partnership under any agreement which the Partnership has
prpvided to such counsel; (3) that the proposed Transfer
shall not result in‘or create a prohibited transaction under
ERISA, or cause the Partnership to become a "party in
interest” as defined in Section 3(14) of ERISA, or otherwise
result in the holder of any interest in the Partnership or
t+he agsets of the Partnership being subject to the
provisions of such statute; (4) thaﬁ the préposed Transfer
shall not result, directly or indirectly, in the termination
of the Partnership unéerAcéée éectian 708; (5} that the
proposed Transfer shall not cause the Partnership to become
vpublicly traded" for purposes of Code Séction 7704; (6}
that the proposed Transfer shall not cause the classifi-
cation of the Partnership as a partnershi§ for purposes of
the Code to be lost or adversely affected; (7) in the case‘
of a Transfer ?ursuant to Section 10.2 hereof, that the

transfereé is a Controlled Trust within the meaning provided
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for in this Agreement and is otherwise permitted by and in
accordance with this Article 10; or (B) such other matters
as the General Partner shall request.

(ii) The transferring Partner and the transferee
shall pay to the Partnership all costs inéurred by the
Partnership as a result of such Transfer, and shall indemnify the
Partnership {(in a manner which is satisfactory to the General
Partner) for any such costs which are or may be incurred by it
thereafter as a result of such Transfer.

(d) Transferees by Operation of Law.

(i) In the event of the death of a Limited
Partner, the executor, administrator or trustee, legal
representative of the deceased Limited Partner or beneficiaries,
or i1f such Partner is adjudged incompetent or insane, the
committee, guardian or conservator, or, if such Partner bécomes
bankrupt, the trustee or receiver of the estate, shall have all
the right, title and interest of the deceased Limited Partﬁer £o
receive allocations of Profits and Losses and distributions of
Cash Available for Distribution but shall have no right to become
a substituted Limited Partner except with tbe.prior writﬁen
consent of the General Partner pursuant to Seétion 10.4{(g) hereof
and otherwise in accordance with the terms of this Article 10.
The Partnership shall not be dissolved or terminated by reason of
the death, insanity, bankruptcy, incapacity, removal, withdrawal,

dissolution or admission of any Limited Partner.
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{ii) If any party or entity acquiia& all or any
part of a Partnership Interest in violation of this Article 10 by
operation of law or judicial proceeding, the holder(s) of the
affected interest shall have no right to take action undér this
Agreement, and the Partner whose interest‘was affected shall be
subject to the restrictions provided for in Section 10.6.

(e). Acceptance of Prior Acts. Any person who becomes
a Partner, by becoming a Partner, accepts, ratifies and agrees to
be bound by all actions duly taken pursuant to the terms and
provisions of this Agreement by the Partnership prior to the date
it became a Partner and, without limiting the generality of the
foregoing, specifically ratifies and appfoves all agreements and
other instruments as may have been executed and ﬁelivaxed on
behalf of the ‘Partnership priérhto éaid date and which are in
force and effect on said date.

(£) Survival of Obligations and Benefits. Any
transferee of a Partnership Ipterest or portion thereof shall
succeed to all the rights, and be subject to all the obligaticns,
of the transferor Partner under this Agreement. Such rights and
obligations include; without limitation, (i) with respect to a
transferee of the General Partner or Westside; rights to receive
a Partner Priority Return and (ii) with respect to a transferee
of Trump, all of Trump’s obligations, covenants, and agreements
hereunder.

(g) Substituted Limited Partner. Notwithstanding

anything in this Agreement to the contrary, no permitted
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Atransferee of a Partnership Interest of é Limited Partner shall
be admitted to the Partnership asz a substituted Limited Partner
without the prior written consent of the General partner, which
may be granted or withheld in the sole discretion of the General

Partner.

Section 10.5. Pledges of Partnership Interest

{a) Loans Secured by Pledge. Notwithstanding the

prohibitions against a Partner pledging its Partnership Interest
as set forth in Section 10.1, after the later to occur of (x) the
date both the General Partner, Westside and/or any Related Entity
of either of them {(other than the other Owner Partnerships) shall
have received an amount equal to the Initial Investment, through
this Partnership and/or the Partnership’s Allocable Share of the
Existing Mortgages and (y) June 30, 1999, Trump may voluntarily
pledge all or part of its rights to distributions of Cash -
Available for Distribution under Article 9 hereof to a "Pledgee"
{as hereinaftar defined in Section 10.5(b)) to secure a loan made
to Trump by the Pledgee pursuant to an agreement which is
expressly subject to the provisions of this Section 10.5. Any
sucﬁ pledge by Trump shall be subject to the pfior written
consent of the General Partner, which consent.shall not be
unreasonably withheld or delayéd; provided, however, that the
General Partner will be deemed to have acted reasonably if, in
comnection with any pledge by Trump, the General Partner regquires

the Pledgee to agree to subordinate its lien to the pledges (i)

0B4L2L-DOD13/252761. 1 ~51l~

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO_02545393

PX-1213, page 66 of 188



made by Trump under Section 10.5(c) and (ii) to be made by Trump

under Section 10.5{d}.

(b} Permitted Pledgees and Institutional Lenders. For
purposes of this Agreement, the term "Pledgees" or "Institutional
Lenders" shall mean (i) a savings bank, cémmercial bank, savings
and loan association or trust company (whether acting |
individually or in a fiduciary capacity), {(ii) an insurance
company or insurance fund, (iii) a welfare, pensioﬂ oxr retireﬁent
fund or system of a state or municipality, (iv) a state, county
or municipal’employees retirement system, or a teachers or public
employees retirement system, (v) any of the Teachers Insurance
and Annuity Assocdiation, The New York State Teachers’ Retireﬁent
System, The New York State Employees’ Retirement System, in each
case, provided such entity has a net worth of at least
$50,000,000 and is commonly engaged in the business‘of making -
loans.

{c) Pledge by Trump to Secure Obligations.

Notwithstanding anything to the contrary contained herein, Trump
hereby pledges, transfers, assigns and gfants a coptinuing
security interest to the Partnership as collatéral security for
the payment and performance of all of the obligations of Trump
(i) under that certain guarantee of dated as of June 30, 1994,
amdng other things, the obligations of Penn Yards Associates
under the Purchase Agreement and of Trump Project Management
Corp. under the partnership agreement for the Project Manager

(ii) under this Agreement and {(iii) under each of the other Owner
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Partnership Agreements, all of his right, title and interest in
and to his Partnership Interest. Trump agrees to execute and
deliver to the Partnership such documents, agreements,
certificates and financing statements as the Partnership shall
reasonably require to effectuate the provisions of this
subparagraph (c¢), including, without limitation, a pledge

agreement or a collateral assignment agreement.

(d} ' BPledge by Partners to Secure Partnership
Obligations. Each Partner agrees that in the event that the
General Partner shall determine that it is necessary or desirable
for all of the Partners to éledge, agsign or grant . a security
interest in their Parthefship Interest in‘the Partnership or the
Partnership's interest in Waterfront-and/or the Common Areas to
an Institutional Lender which is not a Partmer or a Related
Entity of a Partner as collateral security for the obligations of
the Partnership in connection with a financing by the Partnership
with such Institutional Lender, then each Partner {(including
Trump) agrees to pledge, assign and grant a security interest in
its or his Partnership Interest to such Institutional Lender {and
in the case of a pledge by the Partnership of its interest in
Waterfront and/or the Common Areas, the Partnérs hereby consent
to such pledge, assignment and/or grant of security interest by
the Partnership) as collateral security and execute and deliver
all documents, agreements, certificates and financing statements

which may be required by such Institutional Lender in connection

therewith.:
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Section 10.6. E;gggﬁgig_ﬁggg

Any attempted withdrawél, sale; assignment, pledge,
transfer, encumbrance, mortgage or other disposition, or
substitution of a Partner, made in violation of this Agreement
shall be automatically void ab initio. If any Partner makes or
attempts to make a withdrawal, sale, assignment, pledge,
transfer, encumbrance, mortgage or other disposition or
substitution in vioclation of this Agreement, all of such
Partner’s rights hereunder to vote for or participate in
Partnership decisions shall be suspended until such violation is

cured or is waived by the remaining Partner.

ARTICLE 11.

DISSOLUTION, RESIGHATION OR
BANKRUBPTCY OF THE CGENERAT, PARTNER

Sectioen 11.1. Dissolution, Resignation or Bankruptcy of

General Partner

In the event of the dissolution, resignation or

bankruptcy of the General Partner (collectively, a "Terminating
Event"), the Partnership shall be dissolved and terminated,
except as otherwise provided in Section 11.2.

Section 11.2. Continuation of Partnership

No later than 90 days following the Terminating Event,
Westside (or, if Westside shall not have a majority-in-interest,
then a majority-in-interest of the Limited Partners) if it or a
Related Entity agrees to become a General Partner in the place
and stead of the General Partner, shall determine whether to

continue the Partnership and shall, within such 90 days, give
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written notice of such determination to the then Limited Partners
and to the General Partner. If Westside shall so determine to
continue the Partnership, the Interest of the General Partner
shall become that of a Limited Partner in the Partnership, with
the same Capital Account, the same Percenéage Interest, and the
same interest in.the Parﬁnership profits, losses, and
distributions of all kinds, as were,previously possessed under
such General Partner’s Interest in the Partnership, subject,
however, to the limitation of liability afforded by law to a
limited parfner with respect to transactions or occurrences on
and after the date on which the General Partner’s Iﬁterest so
becomes that of a Limited Partner hereunder. If Westside agrees
to become a General Partner in the place of the General Partner
pursuant to this Section 11.2, and to continue the Partnership,
the Limited Partners hereby consent to Westside’s substitution

and admission as a General Partner and to Westside becoming Tax

Matters Partner.

ARTICLE 12.

ACCOUNTS AND RECORDS: ACCOUNTANTS

Section 12.1. Fiscal Year

The taxable year of the Partnership for Federal income
tax purposes shall be the calendar year or such other year as may

be selected by the General Partner in accordance with the rules

of the Code.
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Section 12.2. Records

(a) The General Partner shall maintain, or cause to be
maintained, complete and accurate records of all transactiops of
the Partnership.

{b} All books, records and accéunts of the
Partnership, together with an executed copy of this Partnership
Agréement and any amendments hereto shall, at all times, be kept
at the principal office of the Partnership (if located in the New
York City metropolitan area) or otherwise in a location in ﬁhe
New York City metropolitan area, and shall be open for the
inspection and examination (and making copies) by the Partners or
their authorized representatives during regular business hoérs.
Secvtion 12.3. Accountants: Income Tax Returns

The accountant for the Partnership (the "Accountant")
shall be Arthur Anderson & Co. or such other certified public-
accounting firm as the General Partner may select or a successor
to any thereof. The Accountant shall annually audit the
Partnership’s boocks and records and prepare all applicable tax
returns, including any schedules or additional information
reasonably reguired by any Partner in order td file its tax
returns, all of the foregoing at the expense of the Partnership.
The Partnership shall deliver to each Partner a copy of the
Partnership’s tax returns not less than ten (10) days prior to
filing; provided, howevey, that such delivery shall not be
construed to provide any Partner with any consent, approval or

other rights with respect to such tax return or any part thereof,

DBL24-00013/252761.1 ~66~

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO_02545398
PX-1213, page 71 of 188



and each Partner hereby expressly waives any rights to stay,
restrain or otherwise enjoin the Partnership from filing such tax
return in the form, and containing such information, matters,
positions or elections, determined by the General partner in its
sole discretion. The General Partner shall use its reasonable
efforts to timely file such tax returns, subject to its right to
so File an extension. The General Partner shall timely
determine, with respect to any income tax return, any required or
permitted election of the Partnership, including, without ” |
limitation, 'elections with respect to the useful life and
depreciation rates of the assets of the Partnership, and the
Partnership shall make such elections in accordance with such
‘determination; provided, however, that at the request of any

Partner the Partnership shall make the election to adjust its

basis in its assets pursuant to Code Section 754.

ARTICLE 13.

STATEMENTS. INFORMATION AND ThA¥ MATTERS

Section 13.1. Reporting

{a) The General Partner shall use its reasonable
efforts to deliver to each Partner within 120 days after the end
of each Fiscal Year a statement with respect to the Partnership,
prepared or reported on by the Accountant, which statement shall

include, as of the end of and for such Fiscal Year, the

following:

DBL24-DOD13/252761 .1 -87-

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO_02545399
PX-1213, page 72 of 188



(i) financial statements prepared in
accordance with genérally accepted accounting principles;
together with the Accountant’s audit report thereon;

(ii) an analysis of the capital contributions
and the distributions and payﬁents uﬁdar Articles S; 9 and
17; and

(111} the then current balances in the Capital
Accounts of each Partner.

{b} The General Partner shall use its reasonable
efforts to deliver to the Partners within 90 days from the end of
gach Fiscal VYear any information necessary for the preparation by
the Partners of their Federal and state and local income or other
tax returns and shall deliver to the Partners any other
information required to be furnished to the Partners by law
Within the time period for furnishing such information.

{c) The cost of all such reporting shall be paid by
the Partnership as a Partnership expense. Each Partner shall
have such rights to review the books and records of the
Partnership as shall be provided generally to partners o¢f a
partnership by applicablé law. Notwithstandiﬁg the foregoing, if
the books and records so kept by the Partnersﬁip or the financial
statements so prepared are challenged by any Partner, former
Partner or any legal representative thereof (individually, a
"Challengin Par£ "), the entire cost and expense to the
Partnership of all additional outside accounting work (including

the out-of-pocket outside accountants’ fees incurred by the
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Challenging Party) resulting from such challenge shall be paid
and borne by the Challenging Party, unless a material adjustment
in the Partnership’s books and records or in the Partnership’s
finangial statements i1s made as a result of such challenge, in
-which event the expense of the additional outside accounting work
éhall be borne by the Partnership.

(d) .Notwithstanding anything to the contrary herein.
the obligation of the General Partner to deliver financial
statements and other reports to the Partners will be subjec¢t to
the General Partner’'s receipt of information on a timely basis
from the Project Manager under the Project Management Agreement.
Section 13.2. Tax Matters

{a} The General Partner, as long as it is a General
‘Partner, shall act as the Tax Matters Partner oﬁ the Partnership,
as provided in the regulations pursuant to Section 6231 of the
Code. Each Partner hereby approves of such desgignation and
agrees to execute, certify, acknowledge, deliver, swear to, file
and record at the aﬁpropriate public offices such documents as
may be deemed necessary or appropriate to evidence such approval.
To the extent and in the manner provided by applicable Code
sections and regulations thereundér, the Tax Matters Partner (a}
shall furnish the name, address, profits'interest and taxpayer
identification number of each Partner to the IRé, and (b) shall
inform each Partner of administrative or judicial proceedings for
the adjustment of Partnership items required to be taken into

account by a Partner for income tax purposes.
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(b} The Partnership will reimburse the Tax Matters
Partner for all third party expenses reasonably incurred by it in
connection with any administrative or judicial proceeding with

respect to the tax liabilities of the Partners.

ARTICLE 14.

REPRESENTATIONS, WARRANTIES, COVENANTS AND EVENTS

Section 14.1. Repregentations, Warranties and Covenants bv Each
Partner '

Each Partner represents and warrants to, and covenants
and agrees with, the other Partners as follows:

{a} Its Partnership Interest has been acquired under
this Agreement for its own account, for investment, and not with
a view to, or for sale in connection with, any distribution
thereof, nor with any present intention of distributing or
selling such Partnership Interest, and that it will not make or
offer to make a transfer of its Partnership Interest in vieolation
‘of the Securities Act or any other applicable federal or state
law. |

(b) (i) It is not acquiring its Partnership Interest
with funds of a pension plan subject to ERISA, and (ii) its
acguisition of its Partnership Interest pursuant to this
Agreement does not result in or create a prohibited transaction
under, or result in the Partnership becoming a “party in
interest" as defined in Section 3(14) of ERISA, or otherwise
result in any other holder of a Partneréhip‘lntexest or the

Partnership Assets being subject to such statute.
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(e} {1} The execution and delivery of this Agreement
by each Partner will constitute the valid and binding agreement'
by it or him enforceable in accordance with its terms.

{ii) The execution and delivery of this Agreement
and its pefformance hereunder will not conflict with, or breach
or result in a default under, any laws or any agreement to which
it or he is bound. | |

(d) Trump does not have any interest (other than his
Partnership Interest in this Partnership or his partnership
interests iq the other‘Ownex Partnerships and or indirectly in
Waterfront through his partnershié interest in this Partnership
and the other Owner Partnerships), directly or indirectly, in any
real property located in the Penn Yards or any right or option to

acquire any such interest.

{e) No consent, approval or other authorization,
except for such as have been obtained or waived on .or prior to
the date hereof, is required in connection with the execution and
delivery by such Partner of this Agreement or the performance by
such Partner of its obligations hereunder.

Bection 14.2. Additional Representations by Trump

(a) (i) Trump represents to the other Partners that,
as of June 30, 1994, the only pending litigation which challenged
the zoning for the proposed development of the Penn Yards Project

was the action entitled Coalition Against Lincoln West, Inc. et

al. v. Cityv of New York, et al., Index No. 109433%/93, Supreme

Ct., New York County {(the "Pending Litigation™).
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(ii) In the event that there is a breach of the
represenfatioh contained in subparagraph (i) above, Trump shall
be obligated to make an Additional Contributionm to the
Partnership in cash in an amount equal to 5% of the Initial
Investment. The parties acknowledge and agree that the
obligation of Trump to make the Additional Contributions regquired
by this Section 14.2 {or upon failure by Trump to make any such
required Additional Contribution, in lieu thereof reduce the
Percentage Interest of Trump as provided for in this Agreement)
is a materigl inducement to the Partnership and the Partners
{other than Trump) ehtefing into this Agreement and acquiring the
Existing Mortgages and the Partnership Assets.

{(b) Trump acknowlgdges that pursuant to the Assignment
Agreement all of the representations, covenants, agreements and
obligations of Trump pursuant to (i) the Purchase Agreement, that
certain guarantee of the Purchase Agreement by Trump dated as of
June 30, 199%4 and any other‘documents executed in connection
therewith and (ii) the Waterfront Partnership Agreement, the
Agreement of Limited Partnership of the Project Manager, the
Collateral Assignment and Pledge Agreements, each dated as of
Junie 30, 1994, with respect to Trump’s {or affiliated entities of
Trump) partnership interests in Waterfront and the Project
Manager aha any other documents executed in connection therewith
{(collectively, the "Assigned Benefits"), have been ratably
assigned to the Partnership ahd‘the.oﬁher Owner Partnerships so
that Waterfront, the Partnership and each of the Owner

Partnerships are the beneficiaries of the Assigned Benefits on a
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pari passu basis. Trump hereby agrees the Partnership and the
other Owner Partnerships shall be entitled to rely on all of his
representations, covenants, agreements and obligations comprising
the Assigned Benefits as if made directly to the Partnership
herein or to the other Owner Partnerships in their respective
Owner Partnership Agreements.
Section 14.3. Certain Additional Events

(a) In the Waterfront Partnership Agreement Trump
agreed with the other partners of Waterfront that upon the
happening of certain events Trump would be reguired to make
Additional Contributions to Waterfront and/or his interest in
Waterfront would be reduced and/or other obligations on the part
of Trump would arise, which obligations Sn the part of Trump
comprise a portion of the Assigned ﬁenefits. Trump hereby agrees
with the other Partners as follows, the parties acknowledging and
agreeing that oﬁligation of Trump to make the Additional )
Contributions as required by this Section 14.3‘(or upon fallure
by Trump to make any such required Additional éontribution, in
lieu thereof reduce the Percentage Interest of Trump as provided
for in this Agreement) is a material inducement to the
Partnership and the Partners {other than Trump) entering into
this Agreement and acquiring the Partnership Assets, as well as
becoming subject to the Existing Mortgages:

In tbé event (i) a Building Permit {(which Building
Permit shall be for the entire building and not just the

foundation of the building) is not issued on or before the

Building Permit Approval Date, for a building or buildings
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aggregating not less than 500,000 square feet of rentable area or
{ii) on or before the July 1, 1896 (provided that ;n the event of
an Unavoidable Delay due solely to an event described in clause
(b) of the definition thereof, such date of July 1, 1896 shall be
extended by -the amount of delay caused by such Unavoidable |
Delay), there shall not be a final non-appealable judicial
datefmination or final non-appealable settlement of the action

entitled Coalition Against Lincoln West, Inc. et al. v, Cityv of

New York, et al., Index No. 109439/93, Supreme Ct., New York

County {(the "Pending Litigation") which confirms in all material
respects the memorandum decision of the Supreme Court of the
State of New York dated January 27, 1994 in the Pending
Litigation, in each case, Trump shall be obligated to makeAan
additional Contribution to the Partnership in cash in an amount
equal to 1% of the Initial Investment and from and after such
date Trump shall be solely responsible for the payment of all
legal fees and disbursements (after such date) which may be |
incurred by the Partnership in connection with.the Penaing
Litigation. If there is a continuing failure to obtain such
Building Permits, then for each full calendar month that elapses
from the date of the required performance until the date such
permits shall have been obtained, Trump shall be obligated to
make additional monthly Additional Contributions to the |
Partnership in cash, within the first 20 calendar days of each
month, in an amount equal to 1% of the Initial Investment. For
example, if the Building Permit Approval Date is May 1, 1996 and

the Building Permits are not obtained by August 30, 1996, then
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Trump shall make an Additional Contribution in cash in an amount
equal to 4% of the Initial Investment. In addition, Trump shall,
regardless of whether Trump makes the Additional Contributions
required by this Section 14.3, pay all legal fees and |
disbursements which may be incurred in connection with the
Pending Litigation from and after the date July 1, 1896.
{b) For the purposes of this Agreement : (i) "Building
Permit" shall mean a permit, duly and vaiidly issued by the
Department of Buildings of the City of New York and by any other
| governmental agency having jurisdiction with respect thereto,_
permitting the constructién ofAimprovements of the initial
500,000 square feet of rentable area in the aggregate at one or
more of the parcels D, E, F & G as designated in the Declaration
{and as more particularly described in Exhibit A attached hereto)
{or such other sites as shall be designated by one or moré of the
Owner Partnerships) in accordance with plans and specifications
prepared and/or submitted by or on behalf of the Partnarship or

any of the other Owner Partnerships; and (ii) "Building Permit

Approval Date" shall mean May 1, 1996, provided, however, in the

event that at any time after the date hereof ﬁhis,Partnership or
any of the other Owner Partnerships shall determine’to change the
site{s) and/or‘type{s) of the designation of the initial 500,000
square feet of rentable area in a manner which requires to the .
Partnership or the applicable Owner Partnership to make a new
application to The City of New York for a Building Permit for the
initial 500,000 square feet of rentable area or otherwise start

the process of obtaining a Building Permit anew, then the
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Building Permit Approval bate shall be extended to the first day
of the month which is 22 calendax months following the date of
such redesignation; provided, further, that the dates and pariods
provided for above shall be extended by reason of Unavoidable
Delay by the amount of delay in the Partnership’s or other Owner
Partnership’s ability to obtain a Building Permit caused solely

as a result of such Unavoidable Delay.

Section 14.4. Remedies for Failure by Trump to Make Additional
Capital Contributions

{a} In the event that Trump fails to make the reguired

Additional Contributions as set forth in Sections 14.2{a) and/or
14.3 hereof, the Percentagé Interest of Trump shall be
automatically and permanently reduced by a number of percentage
points ({(including fractional points) that is equal in number to
the percentage which Trump is required tb contribute of the
Initial Investment, and the Percentage Interest of Westside shall
be increased by a like amount. ‘For‘axample, if Trump failled to
make an Additional Contribution in an amount egual to 4% of the
Initial Investment, then his Partnership Interest would be

reduced from 30% to 26%.

{b} If the representation set forth in Section 14.2(a)
hereof shall prove to be untrue or any event described in Section
14.3 hereof shall oécur, then regardless of whether Trump shall
make the required Additional éontributions, (i) the Partnership
shall have the right, exercisable in the so}e discretion of the
General Partner, to terminate ﬁhe Prcjecp Management Agreement
with the Project Manager, and (ii) each of the other Owner

Partnerships shall have the right, exercisable in the sole
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discretion of their respective general partners, to terminate its
respective project management agreement with the Project Manager.

(c) This Section 14.4 shall be the sole and exclusive
remedy of the Partnership or any Partner upon the occurrence of a
breach of the representation contained in_Sectidn 14.2 or upon
occurrence of such events described in Section 14.3 or for a
failure by Trump to make any Additional Contribution required
pursuant to Sections 14.2 and 14.3.

ARTICLE 15.

EXISTING MORTGAGES

Section 15.i. Foreclosure of Existing Mortgages

(a} The Partneré acknowledge that the Partnership
has taken title to the Designated Parcels subject to the Existing
Mortgages originally held by The Chase Manhattan Bank, N.A. and
assigned to Related Entities of the Gemeral Partner or Westside
and/or other persons or entities. For so long as the initial”
assignees of the Existing Mortgages or any Related Entity of such
assignees shall hold any of the.Existing Mortgégas, in the event
of the foreclosure of anf of the Existing Mortgages, and as a
result thereof the Partnership shall no longer hold record or
beneficial title to the Designated Parcels, the Partnership shall
be deemed to make an offer to purchase all of Trump’s Partnership
Interest in the Partnership for a purchase price equal to the
greater éf $24,428,880 or the fair market value of Trump’'s
Partnership Interest on the day immediately preceding any such
foreclosure sale. For the purposes of this Article 15, "fair

market value" of Trump’'s Partnership Interest shall mean that
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percentage of the fair market value of the Partnership Assets
which Trump would have received had the Partnership Aséets been
sold in an arms’ length transaction to an unrelated third-party
and the Partnership thereafter liquidated after giving effect to
(i) all Partnership liabilities and obligations, contingent or
otherwise, including, without limitation, all costs, expenses,
taxes (such as transfer taxes, gains taxes, income taxes, eto.)
and legal and professional fees and expenses the Partnership
would hava.incurred had the Partnership Assets been so sold and
the Partnerghip liquidated, and (ii) all liabilities and
obligations, contingent or otherwise, of Trump under thié
Agreement or any other agreement or document to which he is a
party or by which he may be bound relating to the Partnership
Assels. |

(b} In consideration'of the foregoing agreements
by the General Partner and Westside, in the event that the raéa
of interest on all or any portion of the Existing Mortgages is
less than the Applicable Rate, then the Partnership shall pay to
Westside an amount equal to its Allocable Share of the difference
between the effective raﬁe of interest on the Existing Mortgages
in the aggregate and the amount the Partnership would have been.
required to pay had the entire amount of the Existing Mortgages
accrued interest at the Applicable Rate. Any such payment by the
Partnership pursuant to this Section 15.1(b) shall be paid pari
passu with, at such times as the Partnership shéll pay, interest
on the Existing Mortgages.

Section 15.2. Determination of Faixr Market Value
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If within thirty (30} days after an event giving rise
to an offer to purchase Trump's Partnership Interest pursuant to
Section 15.1 hereof occurs, the Partnership and Trump have been
unable to agree upon the fair market value of Trump’s Partnership
Interest in the Partnership, then the fair market value shall be
determined by appraisal in accordance with the following
procedures:

(a} Bach of the Partnership and Trump shall select an
appraiser (éach an "Appraiser") within twenty (20) days after the
expiration of the Bd—day period provided for in clause {(a) above.
Each Appraiéer shall be instructed to determine independently. of
the other the fair market value of Trump’s Partnership Interest
within thirty {30) days after the expiration of such 20-day
period. If only one Appraiser shall havé been so appointed
within such 20 days, or if two Appralsers shall have been so
appointed but only one such Appraiser shall have made such
determination within such 30-day period thereafter, then the
determinétion of such Appraiser shall be final.and binding upon
the parties.

(b) If the two Appraisers have been appointed and have
made their agtermiﬁations within the respective requisite periods
set forth above and if the difference between the amounts so
determined shall not exceed ten (10%) percent of the lesser of
such amounts, then the fair market value shall be an amount equal
to the midpoint between the amounts so determined.

{c) If the difference between the amounts so

determined exceeds ten (10%) percent of the lesser of such
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amounﬁs, then ({(a) such two Appraisérs shall have twenty (20} déys
to appeint a third Appraiser; (b) if such Appraisers fail to do
so, then either the party may request the American Arbitration
Association or any successor organization thereto to appoint an
Appraiser within twant? (20} days of such request and both
parties shéll be bound by any appointment so made within such
20-day period; and (¢} if no such third Appraiser shall have been
appointed within such 20 days, then either party may apply to any
court having jurisdiction to make such appointment.

(d) Such third Appraiser, however selected, shall be
Jointly insgructeé by theé parties to determine the fair market
value within thirty (30) days after such Appraiser’s appointment.
The third Appraiser shall be instructed to select the appraisal
of the one of the first two which is closest to the determination
of third Appraiser. The determination of the third Appraiser
shall be final and binding upon the parties as to fair market
value.

" {e) If the fair market value is detérmined pursuant to
clause (b) above, then all fees and expenses incurred in any
proceeding conducted pursuant to this Section 15.2 shall be borne
egqually by the parties e#cept that each party shall pay the fees
of the Appraiser selected by it or him. If a third Appraiser is
selected, then the party whose appraisal is not selected by the
third Appraiser shall bay all fees and expenses incurred in any
proceeding conducted pursuant to this Section 15.2 (including,

without limitation, the fees of all three of the Appraisers).
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(f) The parties shall each have the right to gubmit
such data and memoranda to each of the Appraisers (with copies to
each other) in support of their rgspective positions as they may
deem necessary or appropriate.

(g} Each Appraiser appointed pursuant to this Section
15.2 shall be a qualified member of the American Institute of
Real Estate Appraisers (or any successor of such Institute, or if
such organization or successor shall no longer be in existencé, a
recognized national association or institute of appraisers)
having at least ten (10) years'’ experience in the valuation of

properties which are similar in character to the property in

guestion.

(h} It is expressly understood, and the Appraisers
shall acknowledge and agree, that any determination of fair
market value shall be based solely on the definitions of the same
as set forth in Sectioﬁ 15.1 hereof. The Appraisers shall not
have the power to add to, modify or change any such definitions
or any other provisions of this Agreement, and.the jurisdictioﬁ

of the Appraisers is accordingly limited.

ARTICLE 16.
BANK _ACCOUNTS
The cash_capital contributions of the Partners and
other funds of the Partnership shall be deposited in a segregated
pbank account or accounts which shall be specially opened and
maintained by the General Partner. Aall withdrawals from any such
account or accounte may be made only upon the signature of the

General Partner by its officers-or such other persons as the
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et L%
General Partner shall designate in its sole discretion. No funds
of the Partnership shall be commingled with any other funds or

placed in any other accounts of the Partners.

ARTICLE 17.

DISSOLUTION

Section 17.1. Events of Dissolution

The Partnership shall be dissolved upon the occurrence
of any of the following events: -

{a) the expiration of the term of the Partnership as
provided in Article 3 hereof;

(b} a sale or other disposition of all’'or
gubstantially all of the assets of the Partnership, unless within
10 business days thereafter the General Partner determines to
continue the Partnership;

(¢} (i) the filing by the Partnership of a voluntary
petition for relief under Title 11 of the United States Code or
any successor or amendatory provisions thereto, or (ii) 90 days
after the filing of an involuntary petition against the
Partnership for relief underxr Tiﬁle il of the United States Code
or any successor or amendatory provisions thereto, or (iii) 90
days after the appointment of a trustee or receiver of the
partnership or the assignment of the Partnership or any material
part of the Partnership’s assets for the benefit of creditors by,
of, or with respect ﬁo the Partnership, unlgss any such event
referred to in subséction (e) (i1) or {c) (iii) is remedied within
90 days of its occurrence or unless within 90 days after the

occurrence of an event referred to in subsection (c¢) (i) or the
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expiration of the 90-day period referred to in subsection (c) (ii)
or (c){iii) the General Partner shall determine to continue the
Partnership; |

(@) a dissolution of the Partnership pursuant to
Article 11, unless the Partnership is continued as provided

therein;

{e} the unanimous written consent of the Partners to
~dissolve the Partnership; or

(£) provided that the Partneré retain the same
economic 1nterest in the Partnershlp Assets as they would have
had pursuant to this Agreement, the determination of the General
Partner to dissolve the Partnership.

Section 17.2. Liguidation of Partnership

{a) In the event of thée dissolution of the
Partnership, there shall be an orderly liquidation of the
partnership Assets, unless the remaining General Partner(s)
determine that an iﬁmediate sale of all or part of the
Partnership Assets would cause undue loss to tﬁe Partners, in
which event (i) the liguidation may be deferred for a reasonable
time except as to those assets necessary to satisfy the
Partnership debts and the Partners shall be deemed to have
elected to reconstitute the Partnership for such period, or (ii)
all or part of the Partnership Assets may be distributed in kind,
subject to the provisions of and in the same manner as cash undexr
the applicable provisions of this Section 17.2. 1If Partnership
Assets are distributed in kind, the Capital Accounts of the

Partners shall be adjusted to reflect the gain or loss that would
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have been recognized by the Partnership if thOSE‘assets‘had been
sold for an amount equal to their fair market value as detérmin&d
by the General Partner in its sole discretion at the time of
distribution.

(b) Upon any dissolution of the Partnership, the
Accountants shall prepare a statement setting forth the assets

" and liabilities of the Partnership as of the date of dissolution,
and such statement shall be furnished to all Partners.

{(¢) In the event of liquidation of the assets, fhey
shall be liquidated as prémptly as possible, and the General
Partner shali designate one of the Partners (which may be the
General Partner) to supervise such liquidation (the "Liguidating
Partner"), which shall Be conducted in an orderly and
business-like manner so as not to involve undue sacrificé, as the
General Partner shall determine in its sole discretion. The

proceeds thereof shall be applied and distributed in the

following order of priority:

' (1) for the payment of the aebts and
liabilities of the Parﬁnership {including those of the
Partners and Related Entities) and the expenses of
liguidation;

{ii) to the setting up of any reserves which
the General Partner reasonably may deem necessary for any
contingent or unforeseen liabilities or obligations of the
Partnership arising out of or in connection with the
Partnership. Said reserves may be paid over by the

Liguidating Partner to an attorney-at-law, as escrowee, to
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be held by him for the purpose of disbursing such reserves
in payment of any of the aforementioned contingéncies and,
at the expiration of such period as the Liguidating Partner
shall deem advisable, to distribute the balance of such
reserves to the Partners in accordance with Article 9
hereof; and
{iii) thereafter, to the Partners and their
successors in accordance with the provisions of Article 9.
In the event that the winding-up of the Partnership will not
be completed within the Fiscal Year in which the Partnership
is diséclved, the General Parﬁner may revalue Capital
Accounts pursuant to paragraphs 1(b) (2) (ii) (b) and
1(b} (2) {(iv) (f) of Regulations Section 1.704.
{d) ©No dissolution of the Partnership shall release or
relieve any of Ehe Partners of their obligations under this

Agreement.

Section 17.3. HNo Recourse Against the Genersl Partner

The Limited Partners shall look soleiy to the assets of
the Partnership for the return of their respective investments,
and if the property of the Partnership remain;ng after the
péyment or discharge of the debts and liabilities of the
Partnership is insufficient to return such investment after
making all distributions to Partners pursuant to Articles 9 and
17 hereof, they shall have no recourse thargfor (upon dissolution
or otherwise) against the General Partnef, or if there shall be
none, a duly appointed trustee or liguidator, any of their

Related Entities or any other Limited Partner.
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ARTICLE 18,

AMENDMENTS

Section 18.1. Amendments

Subject to Section 18.2, amendments may be made to this
Agreement from time to time by the General Partner with the'
written consent of the Limited Partners; provided, howevexr, that
ne such consent shall be necessary to the making by the General
Partner of any such amendment entered into (i) to add to the
duties or obligations-of the General Partner, or surrender any
right or power granted to the General Partner herein; (ii) to
cure any amﬁiguity, to correct or supplement any provision herein
which may inconsistent with any other provision herein, or to add
any other provision necessary to clarify matters or gquestions
arising under this Agreement which will not be inconsistent with
the existing provisions of this. Agreement; or (iii) to delete or
add any provision of this Agreement required to be so deleted or
added by any Federal agency or by a State "Blue Sky" commission
or similar agency, which addition or deletion is deemed by such
agency or commission to be for the benefit or protection of the
Limited Partners; and grovidad further{ that without the consent
of the Partner to be adversely affected by the amendment, -this
Agreement may not be amended so as to (i) convert a Limited
Partner's interest to that of a General Partner; (ii) modify the
limited liability of a Limited Partner; '(iii) alter the
allocations set forth in Article 8, or the distributions set
forth in Article 9; (iv) increase the obligations or decrease the

rights of any Partner; or (v} effect any amendment or
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modification to this Section 18.1, or to take any other action
for which such consent is required hereunder. Any propesed
amendment shall be adopted if the General Partner shall have
received written approval thereof from the Limited Partners;
provided, however, that failure by any Limited Partner to give
written notice of disapproval within 30 days after the mailing of
such proposed amendment shall be conclusively deemed to be
approval thereof. A written approval or deemed approval may not
be withdrawn or voided once it is received by the General
pPartner. A Limited Partner who objects to a proposed amendment
may thereaftér £ileé a valid written approval. Any proposed
amendment which is not adopted may be resubmicted, but if any
proposed amendment is not adopted, any written approval or deemed
approval received with respect thereto shall be void and shall
not be effective with respect to any resquission of the p;oposed

amendment .

Section 18.2. Additional Limitad Partners

If this Agreement shall be amended aé a result of
adding or substituting a Limited Partner, the amendment to this
Agreement shall be signed by the General Partner and by the
Person to be substituted or addad; if a Limited Partner is to be

" substituted, and by the assigning Limited Partner. In making any
amendments, there shall be prepared and filed for recordation by
the General Partner such documents and certificates as shéll be

recuired to be prepared and filed.
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ARTICLE 19.

POWER OF ATTORNEY; RESTRICTIONS

Fach Limited Partner, including each substituted
Limited Partner, by executing this Agreement, hereby irrevocably
constitutes and appoihts +he General Partner, with full powers of
substitution, as his or her true and lawful attorney-in-fact, and
empower and authorize such attorney, in his or its name, place
and stead to make, execute, deliver, acknowledge, swear to, file
and record in all necessary or appropriate places such documents
as may be necessary or appropriate to carry out this Agreement,
including bﬁt not limited to {(a) all certificates and other
instruments (including counterparts of this Agreement), and any
amendments (including counterparts of this Agreement), and any
amendment thereof, which said attorney-in-fact deems appropriate
to form, qualify or continue the Partnership as a limited
partnership (or a partnership in which the Limited Partners will
have limited liability comparable to that provided by the Limited
Partnership Act) in the jurisdictions in which the Partnership
may conduct pusiness or in which such formation, QUalification or
continuation is, in the opinion of said attorney-in-fact,
necessary or desirable to protect the limited‘liability of the
Limitea partners; (b) all amendments to this Agreement adopted in
accordance with the terms hereof; (c) all amendments to the
Certificate as now or hereafter amended, and such other
certificates, instruments or documents that may be deemed
appropriate by saild attorney-in-fact or required to reflect (i) a

change of name oOr the principal place of business of the
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partnership or of the name or address of any Partner, (ii) any
change in or amendment of this Agreement, (1ii) the admission of
additional General Partners or Limited Partners or substituted
General Partners or Limited Partnérs or {(iv) the redemption of
the Interest of one or more Partners and/qr the withdrawal of one
or more Partners from the Partnership; (d) all agreements,
documents, certificates and financing statements which said
attorney-in-fact deems appropriate to effectuate and reflect the
plédge or assignment of a Partner’s Partnership Interest pursuant
to Sections 10.5{c) and (d) hereof; (e} all conveyances and other
instruments thch said attorney~in¥fact deems appropriate to
reflect the dissolution.and termination of the Partnership; and
(£) any other further action, including furnishing verified
copies of this Agreement and/or excerpts theréfrom, which said
attorney-in-fact ehall consider necessary or convenient in
connection with any of the foregoing, hereby giving said
attorney-in-fact full power and authority to do and to perform
each and every act and thing whatsocever requisite and necessary
to be done in and about the foregoing as fully as the undersigned
might or could do if personally present, and hereby ratifying and
confirming all that said attorney-in-fact shall lawfully do or
cause to be done by virtue hereof. The appointment by the
Timited Partners of the foregoing power of attorney shall be
deemed to be a power coupled with an interest and shall survive
the bankruptcy, death, adjudication of incompetence or insanity
of the grantor thereof and shall survive the delivery of an

assignment of any Limited Partner of the whole or any portion of
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his interest; except that, where the ass;gnee thereof has been
approved by said attorney-in-fact for admission to the
Partnership as a.substituted Limited Partner, the power of
attorney shall survive the delivery of such assignment for the
sole purpose of enabling the aforesaid said attorney-in-fact to

execute, acknowledge, and file any instrument ﬁecessary to effect

such substitution.

ARTICLE 20.
MISCELLANEQUS

Section 20.1. Recipient of Distributions

All distribufions of cash or property to be made
to the Partnars pursuant to the provisions of this Agreement
shall be made directly to the parties entitled thereto at the
addresses set forth on the first page of this Agreemént, or at
such other address as shall have been set forth in a notice sent
pursuant the provisions of Section 20.2.

Section 20.2. Notices, Eﬁc.

Any offer, accaptance! election, approval,
consent, reguest, waiver, notice or other document {(collectively,
'Notice") required or permitted to be given pursuant to any
provisions of this Agreement, shall be deemed duly given only
when in writing, signed by or on behalf of the person giving the
same, and either (i) personally'dglivered {(with receipt
acknowledged), (ii) sent by telécopy (with appropriate
confirmation of receipt) or (iii) sent by registered or certified
mail, return receipt requested, postage prepaid, addressed to the

person or persons to whom such Notice is to be given, in each
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case atlthe address set forth for such party on annexed Schedule
20.2, or at such other address as shall have been set forth in a
Notice sent pursuant to the pravisioné of this Article, and to
such other parties listed on annexed Schedule 20.2.
Notwithstanding any provision herein to the contrary, any routine
reports required by this Agreement to be submitted to the
Partners at specified times may be sent by first-class mail. All
Notices shall be deemed given (i) when received or receipt is
refused, or (ii) upon‘faiiure of delivery because notice of such
Partner’'s change of address has not Been given in accordance with
the terms of this Section 20.2. Any Partner wmay change its
address and/or telephone number for the receipt of Notices at any
time by giving Notice thergof to all other Partners; but no such
Notice of change of address and telephone number shall be
effective until received by the Partners, and any Partner which
is prevented from giving any Notice pursuant hereto to any )
Partner on account of such Partner changing its addxess and/or
telephone number withéut having given Notice tﬁereof to all the
other Partners shall nevertheless be deemed to have given such
Notice in accordance with this Section 20.2 to such Partner,
provided such Notice is sent to the most recent address of such
Partner of which Notice has been given pursuant hereto.
Section 20.3. Binding Effect

The provisions of this Agreement shall be binding

upon and inure to the benefit of the parties hereto and their

respective personal representatives, heirs, successors and

permitted assigns.

D8424-00013/252761.1 ~31-

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO 02545423
PX-1213, page 96 of 188 B



{

Section 20.4. Modification, Waiver or Termination

No modification, waiver or termination of this
Agreement, or any part hereof, shail be effective unless made in
a writing signed by the party ox parties sought to be bound
thereby and neo failure to pursue or elect any remedy or waiver
with respect to any default under or breach of any proviéion of
this Agreement shall be deemed to be a waiver of any other
subsequent similar or different default, breach or provision, or
of any election of remedies available in connection therewith.
Receipt by any party of any money or other consideration due
under this Agreemant shall not constitute a waiver of any
provision of this Agreement .

Section 20.5. Counterparts

This Agreement may be exeéuted in any number of
counterparts, all of which shall for all purposeﬁ constitute one
Agreement binding on all of the.parﬁies hereto, notwithstanding
that all of the other parties did not execute the same
counterpart. |

Section 20.6. Applicable Laws

This Agreement shall be gov&rngd by and construed
and enforced in accordance with the internal laws of the State of
Delaware without reference to any conflict of law or choice of
law principles of such State that might apply the law of another
jurisdiction. The Partners desire that such internal laws of the
State of Delaware be applied to all matters regarding the
relationship among the Partners and the interpretation of this

Agreement, regardless of the location in which there is sitting a
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court, arbitrator or other tribunal before wﬁich a dispute is
pending. |
Section 20.7. Captions; Exhibits

Article, section and other titles or captions
contained in this Agreement are inserted -only as a matter of
convenience and for reference, and shall not be c¢onstrued in any
way to define, limit, extend or describe the scope of this
Agreement or the intention of the provisions thereof.' All
exhibits annexed hereto are herewith expressly made a part ofl
this Agreement, as fully as though‘complately set forth herein.
Section 20.82 Prohibition Re Partition

The Partners each hereby waive and relinguish any
and all rights they may have to cause the Designated Parcels or
any other assets of the Partnership now existing or hereafter
acguired to be partitionea so long as the Designated Parcels is
held by tﬁe Partnership, it being the intention of each of the
Partners to prohibit any Partner from bringing a suit for
partiﬁioﬁ against the other Partnefs so long aé the Designated
Parcels is held by the Partnership. The effect of this Section
20.8 shail be limited to a period of time measured by the life of
the person last surviving all of the persons in tﬁe Measuring
Group (hereinafter defined), plus twenty-one (21) years. The

"Measuring Group" shall mean, for purposes of this Section 20.8

all of the presently living lawful issue of the partners, as of

the date hereof, of the law firm of Stroock & Stroock & Lavan.
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Section 20.9. Certain IRS Withholding Reguirements

In the event any Pdrtner is a Foreign Person, the
Partnership shall comply with the terms and provisions of all
Code Sections relating to the status of the Partner as a Foreign
Person aﬁd shall exécute and deli&er to the IRS such information,
returns, and statements as may be required pursuant thereto. in
the event withholding is required pursuant to any Section of the
Code on account of any Partner resulting from or in connection
with allocations of Profits and Losses, distributions of cash
flow or the disposition of the Designated Parcels or any portion
thereof or aﬁ? other Partnership Assets or pursuagt to Code
Section 1446 with respect to any Partner’s share of Partnership
income, {(a) any and all amounté so withheld and paid to ﬁhe IRS
shall be treated as a cash distribution to the Partner from whom
such amounts were withheld, and {(b) if the amount required to be
withheld in respect of such Partner exceeds the amount of such
partner’s share of, in the case of Code Section 1445, all amounts
available for distribution from such dispositién of the
Designated Parcels or any portion thereof, or, in the case of
Code Section 1446, any Cash Available for Dist;ibution that is
available for distribution to such Partner with respect to the
year in guestion, such Partner shall promptly fund the difference
between the amount of such Partner's distributive share pursuant’
to Article 9 and the withholding requirement (such difference,

the "Withholding Funds") to the Partnership’ or in the event the

Partnership shall pay the Withholding Funds to the IRS, such

Partner shall promptly reimburse the Partnership therefor. Any

DB424-00013/252761.1 «94 -
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payment by‘such Partner of the Withholding Funds to the
Parﬁnership shall constitute an Additional Contribution by such
pPartner offset by a deemed cash distribution to such Partner to
the extent the Withholding Funds are paid to the IRS.

Section 20.10. Limitation on Rights of Others

No person or entity other than a Partner is, nor
is it intended that any such other person or entity be treated |
as, a direct, indirect, intended or-incidental third party
beneficiary of this Agreement for any purpose whatsoever, nor
shall any other person or entity have any legal or equitable
right, remeéy or claim under or in respect of this Agreement.

Section 20.11. Gender; Number

As used in this Agreement, the masculine, feminine
or neuter gender, and the singular or plural number, shall be
deemed to be or include the other genders or number, as the case
may‘be, whenever the context so indicates or requires.

Section 20.12. Partnership Votes

any reference in this Agreement to a decision to
be made by the Partners shall be made by the Partners entitled,
pursuant to this Agreement at the time of such decision, to

participate therein in accordance with the provisions hereof.

Section 20.13. No Publicity

Without the consent of the General Partner, no
partner shall issue any press release or other item intended for

publicity, except as may be required by law.

0B4L24-000137252761.1 -85~
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Section 20.14. Broker

(a) Trump, on behalf of himself and Penn Yards
Associates, represents and warrants that he has not dealt with
any broker or finder in connection with the formation of
Waterfront or the Waterfront Partnership Agreement other than The
Corcoran Group (the "Broker"), and Trump agrees to be solely
responsible for the payment of all fees, commissions and other
compensation payable to the Broker and to indemnify, defend and
hold harmless the Partnership, each other Partner and its Related
Entities from all claims or damages as a result of any claim by
the Broker Qr this representation and warranty being false or
incomplete.

{(b) The General Partner and Westside each
represents and warrants that i1t has not dealt with any broker or
finder iﬁ connection with the formation of Waterfront or the
Waterfront Partnership Agreement and to indemnify, defend and’
hold harmless the Partnership, esach other Partner and its Related
Entities from all claims or damages as a resulﬁ of this
representation and warranty being false or incomplete.

20.15. Invalidity. Every provisiaq of this Agreement
is intended to be severéble. The invalidity and unenforceability
of any particular provision of'ﬁhislAgfeement in any jurisdiction
shall not affect the other provisions hereof, and this Agreement
shall be construed in all respects as if such invalid or
unenforcaable provision were omitted.

20.16. Entire Agreementl This Agreement supersedes
all prior agreements among the parties with respect to the

0B424+00013/252761.1 ~-96-
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subject matter hereof (including that certain letter dated as of
May 10, 19%4 from Penn Yards Associates to Polylinks
International Ltd. and Waterfront) and contains the entire

Agreement among the parties with respect to such subject matter.
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IN WITNESS WHEREOF, the parties hereto have executed
this Agreement of Limited Partnership of the Partnership as of

the day and year first above written.

GENERAL PARTNER:
HUDSON WATERFRONT I CORPORATION

oe il

Name: Chris “Lan
Title: &cc.mm'j

LIMITED PARTNERS:

HUDSON WESTSIDE ASSOCIATES I, L.P.
By: Hudson Westside I Corporation,
its CGeneral Partner

By: KZ&/ &ﬁ g

Name: ¢,y L.

Title: S&c.ﬂ.h.,q,{
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STATE OF NEW YORK )
) sB.:
COURNTY OF NEW YORK )

on this JeH.day of //wt»&y, 1994, before me personally
appeared ¢4y /lop + £O me known and known to me to be the
individual mentioned and described in, and who executed the
foregoing instrument, in his capacity as feent of Hudson
Waterfront I Corporation, a Delaware corporation, and he duly
‘acknowledged to me that he executed the same.

ERIC | COHEN
Nolary Pu&lﬁ%%@%@% New York M
Qualified in New York County,y / 7

Commission Explres May 29, 19, Z“ Notary Public

STATE OF NEW YORK )
’ ] ss.:
COUNTY OF NEW YORK )

on this 3ok day of )‘/‘*ﬂh“", 1994, before me personally
appeared Chvis Law , to me known and known to me to be the
individual mentioned and described in, and who executed the
foregoing instrument, in his capacity as .,C.'v«eh«-; of Hudson
Westside I Corporation, a Delaware corporation, the general
partner of Hudson Westside Associates I, L.P., a Delaware limited
partnership, and he duly acknowledged to me that he executed the

same. A
ERIC | COHEN
peblic, Stata of Now York -
Nty P o 4667143 e
Qualitiad in New York Coufity 7/ " Notary Public

Commission Explres bay 29,18

STATE OF NEW YORK )
1 ss.

COUNTY OF NEW YORK )

On this 3© day of b= |, 1994, before me personally
appeared Donald J. Trump, to me Known and known to me to be the
individual mentioned and described in, and who executed the

foregoing instrument, and he Ly~acknow. d to me that he
executed the same. . ‘ S\ ‘
¢

Notary Public

NORMA | FOEBDERER
) il A RS
Notary ublic, Stute of Now York Notary Fut. & - =+« York
Quslified in !\;ew York Court Ry Z1ed e
- sl ' " Uﬁ." a"f' ; 3 f‘ EEUANE I
L.ommission Expires Sept, 30, 1§Q§ Cm?%éggg ;Erx;iin-% LN

e
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SCHEDULE 5.1

CAPITAL CONTRIBUTIONS

Name of Partner Funded to Date

Hudson Waterfront

I Corporation 3 44 ,527.46
Hudson Westside

Associates I, L.P. $ 4,408,220.50
Donald J. Trump 8 0

DB424-00013/252761.1
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SCHEDULE 5.6

PERCENTAGE INTERESTS

Name of Partnexr Percentage Interest

Hudson Waterfront

I Corporation 1%
Hudson Wesgtsgide
Asgociates I, L.P. 6§9%

Donald J. Trump 30%

0B424-00013/25276%.%
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SCHEDULE 20.2

ADDRESSES FOR NOTICES

‘75 the General Partner or Westside:

32/F, New World Tower
16-18 Queen’s Road Central

Hong Kong
Attn: Chris N. Lam

with a copy to

Robinson Silverman Pearce
Aronsohn & Berman '

1290 Avenue of the Americas

New York, NY 10104

Fax: {212} S541-4630

Attn: Barry €. Ross, E=sq.

To Trump:

c/o 725 Fifth Avenue
New York, NY 10022
Fax: (212) 755-3230
Attn: Mr. Donald J. Trump

with a copy to

Stroock & Stroock & Lavan

Seven Hanover Square

New York, NY 10004-2696

Fax: {212) 806-6006

Attn: Leonard Boxer, Esqg.
Roger M. Roisman, Esg.

DB424-00013/252761.1
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LAW OFFICES OF

JAY GOLDBERG P.C.

250 PARKAVENUE .. =i
FOURTEENTHFLOOR =~ =
NEW YORK, NY 10177-0077 =~ © "

TELEPHONE (212) 663-6000
FACSIMILE (212) BH3-6008 -

Facsimile Cover Sheet

'Date:  February25,2009

To; Alan Garten

| PN fmas v ™ ol ln o tnsma

LAW OFFICES OF

JAY GOLDBERG P. C

250 PARKAVENUE S
FOURTEENTH FLOOR Ny
NEW YORK; NY 10177*0077!;;“; 2

TELEPHONE (212) 9:«,.3,-59@ e

. FACSIMILE (212) 983.6008 ' -~

S 108 399d SNDINGY WOM:A FINILNGD | RESet
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FAGSIMILE (212) 5838008 ©.. .0 e

Facsimile Covef Sh.éet

Date:

Febtuéry 25, 2{3@9

- To Alan Garten

From: - Elizabeth Hill

Fax No.: (212) 980-3821

f nanes \Qq\ud'\n cover sheet): 72

\
. Message: As reguested:
CTHIS MESSAGE 1S INTENDED ONLY FOR THE USE OF THE ADDRESSEE AND MAY CONTAIN INFORIMATION THAT 1S - B

PRIVILEGED AND CONFIDENTIAL. IF YOU ARE NOT THE INTENDED RECIPIENT, YOU ARE H‘EREBYNOTIFIE_![I?THATANYQSE, o
© - GOPYING OR 'D.lSSEMINAﬁON OF T.HlS.COMMUMCATION 1S STRICTLY PROHIBITED.. IF YCU HA\LE:'RECENE:D TH!S “::"

- COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY. THANK YOU.

SHEDIAH0 AV
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

~ " PRESENT: ‘Hon. RICHARD B. LOWE, Il _ PART __S6 /
- Juaﬂae o L
DONALD J. TRUMP, - ‘ : MOEX NG, 8028710
. Plaintiff,
MOTION DATE
-againgt-

moTion sea. N0, D/

WMOTNON CAL, NO,

HENRY GHENG\.\
\

&

ae—

Defendants,

The foliowlng papers, numbersd 7 to wera resd on this motion w/for

PAPERS ﬁLE-‘]%ﬁBgB_ ED

Notice of Motion/ Order to Show Causs — Affidevits — Exhiblite ...

Answering Affidavits — Exhibits

o Raplying Affldavits o

: Cross-Motion: Yes [ No

: “ Upen the foragoing papars, it Is ordered that this motion

MOTION IS DECIDED IN ACCORDANCE WITH ACCOMPANYING MEMORANDUM
DECISION. .

Ipated: __ 7/24/06

1

; Ghock one: L] FINAL DISPOSITION - NON-FINAL DISPOSITION .

MOTION/CASE 1S RESPECTFULLY REFERRED TO

JUSTICE __
DATED:

Check if app‘ruprmte O DO NOT POST

s _‘ Caop SEOLA0 HVI 5009 €86 212 Xvd 20:LT .éu/éékze
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: IAS PART 56
X

DONALD J. TRUMP, individually and

 derivatively on behalf of

HUDSON WATERFRONT ASSOC., L.P.,
HUDSON WATERFRONT ASSOC., L, L.P,

. HUDSON WATERFRONT ASSOC.IL L.P,

HUDSON WATERFRONT ASSOC. 1L, L.P.,

"HUDSON WATERFRONT ASSOC. IV, L.P,

HUDSON WATERFRONT ASSOC. V, L.P,

Plaingfy,
Index No, 602877/05
~against-

- HENRY CHENG, VINCENT LO, CHARLES YEUNG,
- EDWARD WONT DAVID CHIU HUDSON
- WATERFr. . CORP, HUDSON WATERFRONT 1 ‘
. CORP., HUDSON WATERFRONT I CORP.,
" HUDSON WATERFRONT I CORP., HUDSON
- WATERFRONT IV CORP.,, HUDSON WATERFRONT

vV CORP. HUDSON WATERFRONT ASSOC., L.P.,
HUDSON WATERFRONT ASSOC. I, LP.,
HUDSON WATERFRONT ASSOC. If, L.,
HUDSON WATERFRONT ASSOC. 1L, L.P.,

" HUDSON WATEBRFRONT ASSOC. IV, L.F,

' HUDSON WATERFRONT ASSOC. V, L.P,,

€000 SA0IAL0 KV 8009 £86 212 XVd 20:LT sm/sz/z i
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HUDSON WESTSIDE ASS0C, L2,

'HUDSON WESTSIDE ASSOC. L L.P,,

HUDSON WESTSIDE ASSOC. IL L2,
HUDSON WESTSIDE ASSOC. IIL L.P.,
HUDSON WESTSIDE ASSOC. IV, L.F,
HUDSON WESTSIDE ASSCCV, L.P,
JOHN DOE Iand JOEN DOEL,

Zz=

X

Defendants,
5.4

RICHARB B. LOVVE IIL.T:

Motion sequence numbers 011, 012 and 013 are consolidated for disposition.

This action involves a dispute over the sale price of, and the use of sale pwmﬂ@s ﬁom, R
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parcels of land that were developed by the parties in this action. The complaint, filed o1 August
10, 2005, asserted direct and derivative causes of action, including breach of fiduciary duty,

aiding and abetting breach of fiduciary duty, conspiracy to breach fiduciary duty, tortious

' interforence with fiduciary relationships, breach of contract, constructive trust, an accounting,
dissolution of 'limited parmcr;hips, gccess t0 books and records? and injunctive relief,
Trump served an amended complaint, dated January 13, 2006. The twenty-cournt
amended complaint asserts causes of action under lrhe same theories set furf.h in the original
~ complaint. Defendants now move to dismiss the amended complaint for lack of jurisdittion, |

| i
failure to state a canse of action, and based upon documentary evidence. F

’l;he facts of this case are stated in deimi in this court’s decision and order, T rump v
Chenget. al, 9 Misc 3d 1120 (A) (Sup Ct, NY County 2005) (Order). Therefore, the farts will
33;2‘ be restated herein, To the extent that new facts are alleged in the amended complaixi that are

. relevantto this ‘dccision, those allegations are stated in the discussion below. Unless Qﬂ:tlzrﬁisc_ | :
o indicated in this decision, defined terms in the Order shall have the same meaning hercin,

Far the reasons stated in this decision, the motions are gr;mted,‘ and the amemied |
complaint is dismissed in its entirety as to the ilndividuai da:fcndant-s, the Westside L?s and the
Hudson Waterfront LPs. All but the sighteenth cause of action, for acct;ss to books anci yecords, '_

B - are dismissed as to the Hudson Waterfront Corps.
DISCUSSION
| » Motion To Dismis
Direct g;_}g;- s

The Hudson Waterfront Corps move to dismiss the second, fourth, sixth, eighth,

Loe
_ ¥00 [ SEOTAA0 WY 9008 £86 212 XV4 20:2T 69,93 /zm .
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' thirteenth, fifteen, and nineteenth causes of action, all of which are asserted as dxrcct claims,
:arguing that these claims must be brought derivatively.' In oppositioﬁ, Trump argues that his
claims are dizect, | |

These causes of action assert claims for breach of fiduciary duty, aiding and abeiting
breach of fiduciary duty, conspiracy m breach fiduciary duties, tortious interference with

fiduciary relationships, constructive trust, an accounting, and injunctive relief. Rach of these

claims is based upon the same alleged breaches of fiduciery duties. At the heart of thess .claims_ |
is Tramp’s assertion that thé Properties were sold for approximately $1 billion less than their
maticet value,
“[TThe laws of the jurisdiction under whi_cﬁ a foreign limited partnership is organized
-' gc_av.em its organization and internal affairs and the liability of ifs limited parﬁxers," Partnership " S

L - Law § 121-901. The same rule applies to corporations, requiring the application of the laws of

| the state where the corpcraﬁon was formed. Hartv General Motérs Corp., 129 AD2d 179 (1¥' |
Dept 1987). As it is undisputed that the Budson Waterfront LPs are Delaware limited |
L . pamzmbips, and that the Hudson Waterfront Corps are Delaware corporations, Delawars law
| therefore applies to Trump"s claims for breaches of fiduciary duties.
| Und;:r Delaware law, _in order to determine whether plaintiffs’ claims are dsrivsi:i.ve or
individual, the

court should look to the nature of the wrong and to whom the relief
should go. The stockholder’s claimed direct injury must be -

: ' Ip motion sequence numbers 012 and 013, the Hudson Waterfront LPs, the individual
" Cheng Group defendants and the Westside LPs adopt and incorporate the general parfots’
-arguments. Hudson Waterfrant LPs’ Mem. of Law, at 1; Individual Defendants’ and Westide

LPs’ Mem. of Law, at 19-20.
- 3.. .

o geom SHOTIA0 AV 8009 £86 212 Y¥d £0:LI 60/82/80
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independent of any elleged injury to the corporation. The
stockholder must demonstrate that the duty breached was owed to
the stockholder and that he or she can prevail without showing an
injury to the corporation.
Tooley v Donaldson, Lufkin, & Jenreite, Inc., 845 A2d 1031, 1039 (Del Supr 2004). Under
Tooley, “[t}he analysis rnust be based solely on ... : Who suffered the alleged harm — the
corporation or the suing stockholder individually ~ and who would receive the benefit of the
| recovery or other remedy[.]” Zd. at 1035, Thus, under Dalawafa law, plaintiffs’ individual
claims must allege barm independent from the alleged injury suffered by the corporation,
Here, Trump’s claims are besed upen an alleged diminution of the value of the Hudson

" Wate:ﬁant LPs, dus to the general partners selling the Properties for less than they were worth. ‘ ‘  : U

Tmmp aiso‘avcr;s that the Hudson Waterfront LPs’ used the sale proceeds -fmm the Propurties o - "
éprchas:: commercial office buildings a% gxcessive prices. However, these facts would r:azsﬁlt m |

inj@ to the Hudson Waterfront LPs, not Trump. Similarly, any constructive frust, sccounting or

| injunction would be imposed on behalf of the Hudson Waterfront LPs, not Trump.

Citing In re Cencom Cable Income Partners, L.P. (2000 WL 130629 [Del Ch, Jen. 27, (e

| 2000]), and Anglo Am. Sec. Fund, L.P. v S.R. Global Intl. Fund, LP. {829 A2d 143 [Del Ch
2003]), Trurnp argues that his direct claims are valid, In Jn re Cencom Cable Income Parters,
L.P., the court's decision was based on the fact that!

the partnership’s business is complete, the liquidation sale is over,
and the only two parties to the partnership are now clearly
adversaries. Further, the remisining claims only challenge the
conduet of the general partner in the final sale transaction, not any
ongoing conduct, and the claims have already survived one
summary judgment motion, For those reasons, the purposes for
classifying claims as derivative and, in particular, the reasons for
its attendant demand rule, are not present here.

-

900 ' SHOILH0 MV 8009 £86 217 T¥d £0:21  60/$3/%
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- In re Cencom Cable Income Partners, L..PL, 2000 WL 130629, at “4, The court stated that
| “w]ith the partnership in dissolution the ‘partnership’ entity is simply an artifice representing the | ‘_‘3:' L
relationship between two legally juxtaposed parties and is no Jonger relevant as a distinct legal
creature for the purpose of resolving the final ciﬁm between thege parties.” Id., at 0. In ather
: words,l the court permitted plaintiffs 0 proceed op their direct claims, because the “partnership
j [was] In liquidation,” and, thcreforé, there was “no need to push plaintiffs into pursuing
intra-parmership remedies” Id, at *5.
Here, convcrsely, the Hudson Waterfront LPs are not in liquidation. The term of these
limited partnerships docs not expire until December 2044, Accordingly, /n re Cencom Cable
;Income Partners, L.P. is distinguishable on its facts. |

In Arzglo Am. Sec. Fund L.P., the court permitted direct claims, because the ai!agsd}y

. _injar-ed partoers had withdrawn from th° partnership, and, thercfore, hadno standi.ng ‘tlo sug - S

o dcnvatweiy 829 A2d at 152-53. The court also detcmuned that the current, newly ad lxmttcd S Tl

Iumted partners, who did have derivative standing, had suffered no injury. Rather, the mjurywas R
suffered by the former limited parmﬁs, Thercfozc, the new Jimited partners would have received |
| 8 wmdfall if the injured plaintiffs were required to share their recovery.
Here, Trump remains a limited partoer of the Hudson Waterfront LPs. Nothing conmmd.‘ . o i

‘in the amended 'compiaint indicates thathe would not share in any recovery to the Hudson

Waterfront LPs in the event that he prevails iv a derivative suit. Moreover, permitting Tumpte '

sue directly would deprive the Westside LPs of any possible relief. Accordingly, Anglo Am. Sec.

" Fund, L.P. is distinguishable on its fects.

None of the other cases cited by ’I‘nm;p support a different result. For the foropoing

e 5y
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reasons, the second, fourth, sixth, eighth, tﬁirtcanth, fifteenth and nineteenth causes of uction of
the amended complaint are derivative. Accnrdingly, the Hudson Waterfront Cdrps’ mutionte
dismiss these claims is é‘anted.

Derivative Claimg

The Hudson Waterfront Corps next move to dismiss all of Trump's dériv:;tive tsauses of -
action because Trﬁm;; failed to makc a deman& on the genernl partners, énd he failed to show
that df:m&nd shmxld be excused. Trump admits that he made no pre-suit demand. Amonded
Complaint, § 72. In opposition, Trump argues that no demand was required, because the

amended complaint alleges 2 reason to doubt the independence of the general partners, and the ~

applicability of protection under the business judgment rule.
| ‘Undz:‘r the Delaware Code, a limited partner may bring an action in the ritght of & limited o
pgﬁﬁ:c:sbip to recover & judgment “if general pmcrs with authority to do ‘so have refused to
. bn'ng the action or if an effort to cause those gencral pmtueré to bring the action is not likely to
© succeed.” 6 DB C§17-1001. “Thls reqquires that 8 pla.mtxff plaad “with particularity’ Eitmse facts:_ | o

" which warrant 2 suit. Thosa particular facts can be dammuned only through the nnalyszs of

busm_ess judgment, es in corporation law.” Litman vPrudannaI_—Ba;he Prop., Inc., 1993 WL | ;f‘: Lo
5922, *3 (Del Ch, Jan. 4, 1993); see also 6 Del C § 17-1003 ("[ijn 2 deﬂvati{re action, the
complaint é‘nalilset forth w*ith particularity the effort, if any, of the plaintiff to secure ini:tiafion of
the action by 2 gmml partner or the reagons for pot mahng the effort.”).
“Plaintiffs must allege, with particularity, facts showmg a conflict affeﬁtmg the general

partners’ c:onduct which raises a reasonable question as to their disinterestedness, independenee

" or business judgment.” Levine v Prudential Bache Prop., Inc., 855 F Supp 924, 940 (WD il

-
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~.1994) (applying Delawsre law); Aronson v Lewis, 473 A2d BOS, 814 (Del 1984).

The key principle upon which this ares of our jurisprudence is

besed is that the directors are entitled o & presumption that they

were faithfitl to their fiduciary duties. In the context of presuit

demand, the burden is upon the plaintiff in e derivative action to A
overcome that presumption. The Court must determine whethera
plaintiff has alleged particularized facts creating a reesonable douhy
of a director’s independence to rebut the presumption at the

pleading stage. If the Court determines thet the pleaded facts

create B reasoniable doubt that a majority of the board could have

acted independently in responding to the demand, the presumption

is rebutted for pleading purposes and demand will be excused as

futile, ' :

Beam ex rel. Martha Stewart i_ivirzg Omnimedia, Inc. v Stewart, 845 A2d 1‘040, 104849 (Del
2004).

A director is considered interested where he or she will receive a
personal financial benefit from e transaction that is not equally
shared by the stockholders, Directorin] interest also exists where 2
. corporate decision will have a materially detrimental impact on 2
director, but not or the corporation and the stockholders, In such
oircumstances, a director canuot be expected to exercise bis or her
independent business judgment without being influenced by the
adverse personal consequences resulting from the decision,

Simon v Becherer, 7 AD3d 66, 72 (1® Dept 2004) (applying Delaware law) {citation and
-quatatio‘n marks omitted). - |
Here, the amended complaint alleges that the Hudson Waterfront Corps abandoned their
:ﬁduci&ry pbligations as general partx:em and exercised no business judgment over the sale of the
: | Pmperﬁés. The pleading avers that these general partncrs acted at the behest of the Cheng
Group, strusiuring the sale of the Properties té m_aximize the bméﬁt to the Cheng Group at the
expense of Trump and the Hudson Waterfront LPs.

’ﬂx: pleading claims that the directors and officers of the Hudson Waterfront Carps were

e
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“dominated, controlled, and beholden to the Cheng Group, which is the 100% owner of the
general parmers, and by Cheng, who appointed and controls the continued employmernt and
compcméﬁon of the directors and officers.” Amcnded Complaim, 69, According ta the
amended complaint, Ch@g provided continued employment, and higher cempmsaﬁéu, to
‘Hudson Waterfront Corps’ officers and directors in exchange for their willingness to follow the Lo
Cheng Group's directives. |
The amended cornplaint avers that the Cheng Group oﬁned 70% of the equity éxﬁ the
Hudson Waterfront LPs (69% as owners of the Westside LPs, and 1% as shareholders uf the
. Hudson Waterfront Corps), whereas Trump owmci only 30%. The pleading also clairs that
defcndants pursued a divestiture plan in connection with the sale of the Properties, invqxlvmg an .'

offshore transaction as part of the Cheng Group 's elaborate scheme of mx-avoidance and

R purrency exchange.
| The Cheng Gmup allegedly sought to receive undisciosed distributions, kickbacks and e
- commissions, all to the exclusion of Trump. The Hudson Waterfront Corps allegedly 1:'einv_esge_i,§
.?-,‘ﬁt: sale proceeds in overpriced rental properties without analyziﬁg appropriate market azgpp,ra_is?}-_s,‘ o : o
" alternative replacement propsrtes, snd whther the partnership should bave diswibuted sale
proceeds or developed the Properties. Trump also ciaims that the general partners used. their
fiduciary positions to ptressu‘rc him to provide the Cheng Group with a liability release.
As 2 preliminary matter, it is not clear to the court that Trump has identified all of the
* directors and officers of the genersl parmers. The amended complaint claims that non-parties :
) Paul Davis, Barry Gross énd Chris Lmﬁ, directors @d officers of the Hudson Waterfront CA:OFFS’_.‘ Z‘ 8 B

. were dominated and controlled by the Cheng Group and Cheng, However, it is not clear from
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the pleading whether these three individuals comprise & majority of the board of directors of th\e.
Hudson Waterﬁ’c;nt Corps, and, ther=fore, the extent to which the alleged domination affected
actions taken by the general partners.

In any event, aﬂegatioz;s “that certain individual wrdngdoe!s don%inate and cornire] the
board, and that the director deféndants receive director fees,” are “conclusory boilerplate
afle:gations of director mterest,” and, therefore, “do not provide a basis to excuse dem:amd.“'
Spear v Conway, 2003 W1, 240121 13, *5 (Sup Ct, NY Calunty Oct. 17, 2003) (applying

Delaware law), citing Aronson v Lewis, 473 A2d 805 (Del 1984) and Brehm v Eisner, 746 A2d

.254 (Del 2000); see also In re Baxter Intern., Inc. Shareholders Litig., 654 A2d 1268, 1~26_9:(‘E)‘;}: :

Ch 1995) {(officers’ é!legedreceipt of cumpensgﬁén a5 2 result Sf the wrongful cﬁnﬁursﬂ: was [
 insufficient to excuse a demand); and In re E.F, Hutton Banking Practices Litigation, 634F B
| Supp 265, 271 (3D NY 1986) (construing ﬁelawam law) (the receipt of directors” fees is not

sufficient to show’f;.glf-interast by a board member),

Furthermore, “[ejven where the potentia) for domination or control by a controlling

sharcholder exists, the complaint must allege particularized allegations that would support an | .: 5
inference of domination of control.” Inre Paxson Cammunic;zﬁon Corp. Shareholders Litig., |
2001 WL 812028, *9 (Del Ch, July 12, 2001). *“A stockholder’s control of 2 corporaﬁutm does |
. not ;::xcuse presuit demand on the béard without paxﬁcplarizcd allegations of relationslips
- between the directors and the controiliné stockholder demonstrating that the directors sre
 beholden to the stockholder.” Beam, 845 A2d at 1054, |
In Brehm (746 A2d 244, supra), the Delawere Supreme Court rejected, as conelusory, thp - ,. o

plaintiff’s attcmi)t to excuse demand based upon allegations that the defendant endorsad -

G
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corporate action in order to gain increased compensation, The Court stated that the plainfff's

allegations were counterintuitive and illogical, because the defendant’s financial gain wis tied to

the success of the compaﬁy. ld., at 257.
- Here, Trump .fails to plead particularized allegations in support of his claim that the

general partners were beholden to the owners of the Hudson Waterfront Corps. The amsnded
* complamt fails to plead, in any detail, the nature of the allegedly improper smployment

grrangément of the Hudson Waterfront Corps’ officers and directors. Othar than conclusory

allegations of incf,eased compensation, the pleading also fails to explain why these individuals
are obligated to follow the directions of the Cheng Group, If anything, the pleading shews that

Cheng concurred with the decision to sell the Properties, not that he, or ti;mc Cheng Group,

dominated the board of the Hudson Waterfront Corps.

Trump’s claim that the general partners lacked independence is based heavily upon his FERRE

‘_,éonntmmm&ve ergument that tﬁc individual defendants, as 70% owners, who, therefors, had tb'§ RS
| largest inwreét in making the ﬂudson ‘Waterfront LPs successful, sought to sabotage their multi-
| billion dollar investment by selling the Pmpe:ﬁas‘ at an-art.iﬁcialiy low 'price, to tha' detrimeat of
the Hudson Waterfront LPs. This claim is contradicted by the documentary evidence, submitted I e
with the affidavit of Barry Gross (Gross), the vice president of the Hudson W'atcrﬁ'ont (Zorps.
Gfoss submits 22 appraisel reports, ﬁém two prominent appraisal firms, that were completed
inio: to the sale of the Properties. The evidence submitted by Gross shows that the Properiies

were sold for apprmtiix;atcly $188 million more than the most recent appraisals of the Properties.
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Trumpr fails to rebut this showing?
| Trump argues that no pre-suit demand is required where the demanded suit includes

| claims against the Cheng Group, which is the 100%; owngr of the gcneml partner, to wharn _ths.
demand would be made. However, “the conclusory allegation that the general partnerscannot be |
expected to sue themsélves, as alleged in the Amended Complaint, ... is insufficient asa matter
of law.” Litman, 1993 WL 5922, at *4; see also Dean v Dick, 1999 WL 413400, *3 (Dei Ch, -

| June 10, 199%) (*[i)t 1s not sufficient to excuse Md ... to simply allege a director wou)d be
required to bring suit against himself”),

In Dean, upon which Trump relie_s, the court found “persuasive that where t_he.gmg:rai_

" partner is 100% owned by one person, and the general partner would be mqmrcd 10 bring suit

against f.hat person, there is at least sormne doubt as to the disinterest of that person.” Id T he
| _ amm_dcd qomplaint identifiss Cheng himself as the individual who controlled the genen)
.. partners” actions, because Cheng allegedly controlled the geperal pariners’ employment amd
campcnsanon However, ‘the Hudson Waterfront Corps are owned by various individuals, not
leiy Cheng, Thcreby undermining Tmmp s argument that the Chcng Graup (styled by T ump as
. the sole owner of the general partners), controlled the general partners, Trump fails to.allsge gny
factual basis for treating the individual defendants that comprise the Cheng Group as the sole
- s‘tockholdnr of the generanl partners. ﬁo,r ’dnes Trump explain how Cheng controlied_tthh;mg
Group, or how the inﬁiﬁdual defendants acted throu'gh Cheng. Therefore, Dean is |

distinguishable on its facts.

: % Trump fails to submit any appraisals, or any other evidence, to refute defendans’
showing that the Properties were sold for $188 million more than their apprmsed value,
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Moreover, Trump admits that the purported divestment plan never materialized.
- Additionally, Trump concedes that the Hudson Watérfront LPs have continued the business of
the partnéxships l;y reinvesting the proceeds from the sale of the Properties in prﬁpcrti::-za in the
United Stat;zé (Amanded Complaint, § 4), thereby negating any purported offshore divestment
: plan..l As discussed in the Order, the 1051 Exch:mgc reinvestment pian was cxpm_ssly pernmitted
qndcr the partnership Agreements. The 1031 Exchange dog,s not entitle defendants to gvoid |
A .ta:xcs', but rather, to defer the_m.
~ Furthermore, while Trump maintains that the alleged kickbacks were “far in exrsss” of | \
Cheng Group's remaining financial interest in the Properties (Trump’s Opp. Mem of Liaw, at | ‘ .
21), these allegations are vague and conclusory. In addition, these claims are counterintuitive, If - | ) o
e Properties were sold for $1 billion below their market value, as Trump clairs, defendants® o

“share of the oss, as 70% owners, would be $700 million. Tnimp fails to explain what the

. ., alleged kickbacks were, how they were obtained, how they could have exceeded $700 million, BRI R
and why defendants would forego $700 million in value.
| In addition, also discussed in the Order, the Agreements did not obligete the general

partners to distribute partnership assets or sale proceeds to Trump prior to the expiration of the
t,énn of the partnerships, in 2044, Thus, the general partners’ allegéd request for a relense from
Trump in exchange for distributing ins port‘ién' of funds from the sale proceeds of the Properties .

o ;vas merely an accommuodation to Trump, ﬁot something that Trump was entitled to under the |

- Agreements. In re Coleman Co. Inc. Sharéha!der.r Litig., 750 A2d 1262, 1211 (Del Ch 1999) |

(shareholders’ relinquishment of right to seek appraisal, in exchange for monetary benefit, did |

not constitute coercion},
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The amended complaint avers that the general partners distributed nearly $20 z:nilh;o'n to
"~ the Cheng Group, through the Hudson Waterfront LPs, but failed to make any distributionsto -
Trump, as required under the parties’ Agreements. The general partuers also allegedly released X
- falge ﬁnanciai statements to Trump, concealing these distributions in order to inflate the amount
of sale proceeds dﬁa to the Cheng Group at Trump’s expense.
However, ;l“nnnp fails to plead with particularity' any details concerning this allogedly |
fraudulent conduct, pursuant to CPLR 3016, which requires circumstances constituting & fraud _te. -
" bestated in detail. Nor does Trump claim that be relied on any allegedly false financial
statements. WSFS v Chillibilly's, Inc., 2005 WL 730060, *12 (Del Super, March 30, 2005)
, ‘. (fraud claim requires showing that “action was taken in Jusnﬁable reliance upon a fraudulent
‘rcprcscn‘cahon’) J.A4.0. Acquisition Corp. v Stavzziyky, 18 AD3d 389, 350 (1“ Dept 2003) (same)
Trump also claims that, at the closing of the sale of the Properties, Cheng received $35 -\/
 rmillion that was paid to an offshore entity, non-party Fincvia\;z Resources, Lid, (Finaviig:wj, am

‘ ‘cnuty allegedly owned by Cheng. However, while the amended complaint makes con: lusory | SR

' pllegations that the Chcng Group received kickbacks, none of the allegations conceming the 335 it
million state that this was a kickback peyment received by Cheng. In fact, the amended
complaint does not claim that this alleged payment was improper.
Thus, Trumyp fails to explain the “the circumstances constituting the wrong” i detail to
“sufficiently illuminate the transactions involved.” Block v Landegger, 44 AD2d 671,671 (I°
Dept £A974), citing CPLR 3016 (b). Additionaﬁy, Trump fails to show how Cheng anmgedly_
congrolled Fineview. Longo v Bu.t.‘ler Eguities I, LP., 278 AD243 97, 98 (1* Dept 2000) (fraud - '

 glaim dismiséed under CPLR 3016 [b] where plaintiff imited partner failed to identify invesmn.s. e i
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who made allegediy wézthiess contributions, or to show how defendants controlled those
investors); In re JP Morgan Chase Sec. Litig,, 163 F Supp‘Zd 595, 624 (SD NY 2005) (plaintiffs Lo
failed to “plead with requisite particularity that any of the defendants engaged in illegal
behavior”; allepation that investment constituted ‘a "Eickbank’* for bank oﬁgérs was conclusory
where pleintiff offered no specific allegations that defendants acted corruptly).
In short, Trump fails to show that Cheng or the Chfmg Gm\;p controlied the dimi—:tors of
the Hudson Waterfront Corps; or that the directors themselves wére interested or lacked |
independence. Nor does Trurnp show that any of the dcfendnnﬁ saﬁght to destroy the value of
their investment, or that they had an interc;;t in obtaining anything other than an optimal price for
thé Properiies. None of Trump’s claims support the conclusion that defendants intentionally
| . sought to ée!l the Properties for a price that was below their market value, or to reinvest the sale ‘A " .
'_ proceeds in overpriced rental properties. |
| Fot the foregoing reasons, the amended complaint fails to allege that the directors of the |
- Budson Waterfront Corps Wmﬂd receive a personal benefit not shared equally by the partners
with respet to the sale of the Properties and the 1031 Exchange rcihvestment plan. Nor does the
pleading allege that the chauenécd actions would impact the gencral partners and their boards in
a maxarially- diﬁ'erent way than the other partners. Accordingly, Trump's claim that the general
 partners were interested, and lac_:k'ed ;indcpendcncc, is unpersuasive.,
Trump also argues that defendants” conduct f“al!s outside the protettions of the business
- judgment mle. Tmm§ claims that the general partners abdicated control over the sale of the

- Properties, that the salé was not the product of minimal due care, and that the sale was imade in

had faith or constitutes corporate waste.
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“It is g presumption that in making a business decision the directors ... acted on an

informed basis, in good faith and in the honest belief that the action taken was in the brst

interests of the corporation.” Aronson v Lewis, 473 A2d BO0S, 812 (Del 1984). However, the
N - business judgment rule;“‘has no mnlai where directors have ... abdicatad‘ their functions.” 4ronson,
| 473 A2d at 813, |
_Unéler Delaware law, analyzed in the context of the application of the business jadgment .
rule, fiduciaries selling a substantial partnership ésset have a duty to maximize the valuz of that
f property. Cede & Co. v Technicolor, Inc., 634 A2d 3435, 367-70 (Del 1993). The exervise of the
* duty of care is not satisfied where, for example, the ﬁdt}ciary fails to make 8 “pmdcht suarch for

alternatives,” fails to put the asset up for auction, causes a lock-up that impedes the emeggence of

. information, and fails to “reach an informed decision in approving” the transaction. 7d. at 369,

To PI“BVB]J on a bad faith claim, Trump “must overcome the general Pmﬂmpnnn of good i i

faith by showing that the board’s decision was so egregious or ifrational that it could not have

‘b,e_tm based on a valid assessment of the corporation’s best interests” (White v Panic, 783 A2d
543, 554 n 36 [Del 2001)), :and that the “decision is so far beyond the bounds of reasonsble

| juégmeﬁt that it seems ess‘t;:ntiany inexplicable on any gfound other than bad faith” (In re J.P.
" Stevens & Co, Jnc. Shareholders Litig,, 542 A24 770, 780-781 [Del Cl 1988)).

[Corporate] waste entails an exchange of corporate assets for
consideration so disproportionately small as to lic beyond the range
at which any reasonable person might be willing to trade, Most
often the claim is associated with a transfer of corporate asses that
serves no corporate purpose; or for which no consideration at all is
received. Such a transfer is in effect a gift. If, however, there is
any substantial consideration received by the corporation, and if
there is a good faith judgment that in the circumstances the
transaction is worthwhile, there should be no finding of waste,
even if the fact finder would conclude ex post that the transaction
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was unreasongbly risky.

Brehm, 746 A2d at 263. “The burden is on the parﬁ/ challenging the decision to establish fagts -
rebutting the presumption.” dronson, 473 A2d at B12. |

As discussed above, Trump fails to show how the general paxtners were controlled by any
of the defendants. The amended complaint fails to show that the general partners abdicated
control over the sale of the Properties t;: Cheng or the Cheng Group. Moreover, the allsged

. divestment plan never ocourred. Thus, for the same reasons stated a;bmre, the allegaticns

supporting Trump’s abdication claim are conclusory, vague and counterintuitive. Thesefore,
Trump's sbdication argument is without merit.

Central ;co Trump's challenge to the business judgment exercised by the general pazmer,é; ‘: E
for lack of minimal due care, is his allegation that “Jthe general partners, like the Cheng Group,

" | Eaxino appraisals, valuations, analyses, or any other relevant market iﬂfarmation to justify the SR E R

.:..sa.lt: or the §1.76 billion price.” Amended Complaint, § 37. Trump claims that the general

: pnrtnem failed to take “the most basic steps necessary to determine or scoure the [Properties’]

‘.markct value,” that they were uninformed about the market value of the Properuss, ani that théy -
ignored information that the Properties’ value ext.:eeded the sale price, Amended Com}piamt, il B
3,34, 37, 65-70. |

However, as disc":ussed in the O;der, Ciross’s affidavit was persuasive that the amount
received fdr‘the Properties was a realistic and fair figure reached after investigation by the
purchaser According to Gross, and the documentary evidence, at the same time as the: general
_partners were negcmatmg with Extell, they were also engagsd in detailed negotiations with

- several other highly qualified real estate entities, including non-partics Vorpado Rcaky “Trust, -
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The Related Companies and i;he Durst Organjzatidn. Gross stated that these negotiations
culminated in real offers that were based on knowledge 61‘ the Properties, offers which were
| below the $1‘.76 billion sale price.
Gross stated that the expressions of interest of non-parties Colony Capital and Richard
LeFrak were not based upon any knowledge of the complex realities of the Properties,

information which formed the basis of the offers of Extell, Vomado Realty Trust, The I clated

 Companies, and other potential buyers. Accordmg 10 GTGSS, the generel partners soughi to obtam o

the highest pnca for the Pmp_crtms, and decided not to pursue Colony Capital and Richard
" LeFrak’s expressions of interest due to the wnlikelihood that either would become a real offer thal
| exceeded the Extell offer of $1.76 billion, and because the general partners were concelied that ~

" the real estate mevket could collapse.

Moreover, s discussed above, the allegations of the amended complaint that chilienge E

the general partners’ business judgment are contradicted by the documentary evidence zwbmit,t_gd‘ e & 3 S p

" by Gross with the general partners’ current motion to dismiss. These documents show that the E
: genmi partners conducted several appraisals using two prominent appmiSers. The salie of the -~ -

Pmp&mas was discussed with at Jeast four prominent real estate companies in New Yark Cxty

- Gross Aff,, Ex. B, Having appraised and marketed the Properties, ’I‘rump fails to explain why thc' o

general partners were obligated to pm'sue any mere expressions of interest from purpm'tmd

purchasers,

T ramp also fails to allage any facts showmg that the general partners “were nnxiormcd

 about the market value of the [Propcmas], and 1gmrad information that the property valuswas o

far greater than the sales price.” Trump Opp. Mem. of Law, at 14. To the conirary, the
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documentary evidence shows that the Properties were sold for approximately $188 million
more than the most ra;:ent appraisals of the Properties. Trump fails to rebut this showing * |
Moreover, while Trump continues to argue that the Properties were sold for ‘SE billion
below their value, as discussed above, he fails to rebut the; appraisals submitted by the genera]
partners, Other than conc}nsbry allegations that other purchasers would have purchased the
Properties for §1 billion more than the price at which the Properties were sold, and allegutions of
expressions of inferest from purported purchasers, Trump faﬁs to plead any facts showiryy that
the Properties could have been sold for $i.7 billion. |
Trump also argues that defendants failed to analyze whether the sale of the Proparties was ” o
justified for the purpose of remvestmg in rental pmpcmes However, other than conclusory
allegations, Trump fails to show that the reinvestment plan was uninformed or prohibite/d und;r . R
‘the Agreements, or that the Hudson Waterfront LPs overpaid fér these prqperﬁcs_.
Trump claims that the sale of the Pmpernea was beyond the bounds of reasonabls
' judgrnemt, and mugt have ber:n the product of bad faith or corpoxats waste, beoause thme of thc
ten parcels being sold were appraised at $543 million, but after the sals thesc.p.mels wen .

“flipped” for $816 million. 4/4/06 Tr., at 22. According to Trump, applying this differential to

the entire §1.76 billion sale price dermonstrates that the flipped Properties were re-sold a2 40%

mark-up, a hmrk-up that presumably could have been enjoyed by the Hudson Waterfront [Ps,

3 Tellmgly, while Trump continuously asserts that the Properties were being sold for far
Jess than their value, he never sought an order preventing the sale. Rather, Trump movet, by
order to show cause, for an order of attachment of the proceeds from the sale. The only enefit
to Trump from attaching the proceeds would have been the proceeds themselves, as oppesed to
' the benefit of finding a buyer willing to pay a significantly higher price for the Properties, 2 clmm
‘ that is at the heart of Trump’s lawsult , ‘
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 andby Trump. Id., at 23.

However, Trump's selective aﬁﬁmsﬁc fails to explain how fhe value of the other s,wan. '
parcels affected the three parcels identiﬁrzd by Tmmp As discussed in the Order, ‘Gross‘s
* unrebutted affidavit explained that the Properties arc subject to many legel reswictions,
encumbrances, zoning mgmﬂétions, affordable housing requirezﬁents, inframucfure requirements,
-' : f:gr,}( coniribution requirements and othef restrictions that restrict the nature of the develupment
that can be done on different péxts of the Properties. Trump fails to explain the extent to which™ -
the three parceis‘ he identified were burdened by the other seven parcels sold. In other wurds,
Trump fails to explain what value the se#an remaining parcels retained 611&:& the three parcels
Wére flipped for $816 million, essentially failing to consider the value of the Properties a5 &
whoie. |
The amended complaint fails to shovs'r bad faith, or that the sale of the Properties and the
. reinvestment plan cannot be attributed to a rational business purpose. Nor dncé the amended |
complaint allege any facts, other than canclusér’y allegations, showing mgt defendants vrere

grossly negligent or failed to consider all material facts reasonzbly available.

Moreover, each of the Agreements expressly exculpates the general partners, and any
| : annty or person controlling the general or limited partners, “for any loss axiaiﬁg out of ar in
'ccnne,ctmn with the managemenz opmhon or conduct of the Partnership's business ancl affairs,
except by reason of willful misconduct, fraud, gross negligence or d:srcgard of duties and
o obiigations under this Agreement.” Agreement, Gruenglas Aff, BEx. 2, § 7.6 (a), at 40. In any
: i event, the amended complaint fails to show any such conduct by defendants.

For the foregoing reasons, Tramp fails to show  reason to doubt the independerice of the - - |
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general partners, and the applicability of protection under the business judgment rule. f[‘hemforé,
Trump fails to plead facts showing demand futility with respect 1o his derivative clains.
3 ) Accordingly, the third, fifth, seventh, ninth, fourteenth, sixteenth and twentiath causes of act:_iém,
all of which are asserted derivatively by Trump op behalf of th:: Hudson Waterfront LPs are
. dismissed, |

‘ Breach of Contract

The Hudson Waterfrbnt .Cuips next move to dismiss the eleventh cause of action for
breach of contract, and breach of the implied covenant of good faith and fair dealing. Geperally, | : .
 this cause of .acti;m anege_s that the Hudson Waterfront Corps breached the purpose of the’

Agr-ccmms by failing fo operate and develop the Properties in the best interest of the

| _ pmeréhips, 8s required under the Agreements.’

Specifically, Tmr#p claims t.hx‘t the Cheng Cmup breached the following sections of the " :  i
Agmem;ms: 2.1,2.2., 4.1 and 7.1 - 7.6. Tramp argues that the general parmers’ reinvestment t;f_ 5 : i
ffrm;gp_’.s share of the pfocecdé from the sale of the Properties violates the parties’ Agrecments, R

o and breaches the implied covenant of good faith and fair dealing. Trump also argues thrt the

- general partrers failed fo seek the best price for the Properties,
To state a cause of action for breach of contract, Trump must establish the existence of a

contract, performence by plaintiff, breach by defendants, and damages sustained by plaintiffasa . |

~* According to Trump’s opposition papers, paragraph 64 of the amended complaint
alleges that the defendants ““were, by contract, partners of Trump in the partership and under
various partnership instruments, and were required, among other things, to operate and develop
" Trump Place in the best interest of the partnership.” Trump Opp. Mem. of Law, at 22. However, -
this allegation is not contained in paragraph 64 of the amended complaint. The court was unable
‘to identify this allegation anywhere in the 40-page, 146-paragraph pleading. -
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result of the breach. Furiz v Furia, 116 AD2d 694 (2d Dept 1986).

In New York, all contracts imply a covenant of good faith and fair

dealing in the course of performance. This covenant embraces a

pledge that neither party shall do anything which will have the

effect of destroying or injuring the right of the other party o

receive the fruits of the contract. - While the duties of good faith

and fair dealing do not imply obligations inconsistent with other

terms of the contractual relationship, they do encompass any

promises which a reasonable person in the position of the promisee

would be justified in understanding were included.
511 West 232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 153 (2002) {intermal
quotation marks and citations omitted).

Trump fails to identify any provision of the Agreements that prevents the type of
reinvestment allegedly suught, and undertaken, by the general partners. To the contrary, the
~ Express “Pllfpbses" of the partnerships, as defined in the Agrecments, contemplated the sale, S
" transfer, exchange, disposition and encumbrance of the Properties, and auy qth::r partnarship - R

assets (Agreements, § 2.2 [d]), and “such other Jawful activities consistent with this Aggmgm:x_iﬁ_ e |
a5 may be necessary of appropriate in connection with the foregoing” (id., § 2.2 [g]). Thus, the
'Agreemants expressly permit the general pafﬁms to consummate a 1031 Exchange, thiz;xe_by
reinvesting the proceeds from the sale of the Properties. Therefore, sec:ﬁ,on‘z,z of the

Agreements undermines Trump’s argument.

Section 2.1 of the Agreements states tne name, principal office and registered agentof the - B e
limited partnerships. Sections4.1 and 4.2 identify the general and limited pastness, Tespsctively.

Article 7 describes the management of the partnership, granting the genera] parmers full contrel

| over the management of the limited partnerships. Section 7.1 again expressly permits t};;»gcn@‘ : :

partners to “sell ... , mortgage, encumber, dispose of, exchange ... and otherwise deal in and vmh ._i e
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the Pmmship and the Parinership Assets ...." Agreements, § 7.1, at 33, Trump fails to alicgé:‘t‘i‘.:f' e
" breach of any of these provisions.
Trump argues that his “al}cg_a_ﬁon that the Cheng Gmup,did not seck the best‘pri;:a iz; the |
B saic of Trump Place plainly states a claim for breach of their express and implied obligations

i _undmr the parmership agmcment Trump Opp Mem. of Law, at 22-23. However, Truup faﬂs . o

o to identify this allegation in the amended complamt. Nor does Trump identify any pmvumon Qf _ -
the Agreementé to this effect, and the court is unable to locate this allegation in the pleading or
the Agreements. | |
Thus, Trump’s claim is not that the general partmers failed to oﬁmin the ‘.‘h:s,t" price for o
T t‘ha Properties. Rather, the essence of his argument is that the general partners fat}ed to sell the L
g . ;. Properties “at a price even remotely close to [their] market value,” and thnt they faﬂcd i |
examine whether “the plan fo sell the property for the purpose of reinvesting in rental pr mpcrﬁes
served the partnerships’ financial mterasts » Amended Complaint, ¥ 68.
How:var, as discussed above, the documenmzy evidence shows that the Propertics Wcrt: B
| | saﬁ for approximately 5188 million more than the most recent appraisals of the Properiies. Also -:‘ | ,:_.;‘:
- discussed above, other then conclusory allegations, Trump fmls to show that the rcmveument e

plan was uninformed or prohibited under the Agrccments, or that the Hudson Waterfrm it LPs

overpaid for these properties. Tharefbre, Trump’s argument is unpersuasive.
Trump argues that the implied covenent of good faith and fair dealing prevents the

L gcncral pariners from actmg cantrary to Trump’s interests, of contrary to the interests of the

| p_a:tnwshxps. Howzaver, Trump's argument is countennmmve because the general parners

themselves stood only to lose by foregoing the best price for the Properties, or by remnvesting p; B " ; L

22-
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rental prppcrties that do not serve the ganncrs}:n'ps‘ interests, Other than conclusory allegations,
nothing contrined in the amended complainf shows that the g_fmerﬁl partners acted in & manner

* that would depri{'c Trump of receiving the benefits of their agreement. In short, Trump's brief |
fails to analyze how the implied covenant of good faith and fair dealing might salvage this claim.
For thé foregoing reasons, the Hudspn Waterﬁ:cﬁt Corps’ motion ‘tc dismiss the eleventh cause of
action, for breach of conttacﬁ, is granted.

’fhe general partmers move to dismuss the sighteenth cause of acﬁon,‘arguing that Trump
fails to explain how the general partners falsified book and records, and that the documensary
evidence contradicts Trump’s claims that Trump was refused access o, and inspection of, the
Hudson Waterfront LPs’ books and mcérd.s. Trump does not respond to this aiglmmt. |

"I"he eighteenth cause of action claims that “the defendants have repeatediy rcf{mezl 1o

S pemut Tmrnp to conduct any mspcct:on or copying, refused to provxdz access to documcnbs on

< request, and faisxﬁed other books and records to eonceal thezr wrongdoing.” Amcmied Ca‘implmnt
. ”7-1139‘ |
Section 12.2 () of the Agrecments pmﬁd&s that “[t}he General .Parm'cr shall maintain, or
| cause to bt maintained, complete and accurate records of all transactions of the Partnership.”
' ~ Schaeffer Aff., Ex. I, at 66. Section 12.2 (b) requires that the books and records be kept =t the
' nfﬁce 6f'thc Hudson Waterfront LPs, and that ‘thcy “and shall be oﬁsn for the inspection #nd
examination (and making copies) by the Péﬁners or their authorized repfescntativcs during regular

" busingss bowrs.” Id.

As discussed above, Trump fails to show how the general partuers falsified the Hudson
._.2 3 -
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Wat_e;‘ﬁqnt LPg’ booké and records, However, under the Agreements, the general partners were
B responsible for the books and records, and they were required to permit Trump to inspest and
examine the boo}cs and records. The general paimers submit documentary evidence of
cgrzcspbndsncc exchanged beﬁﬂcm Trump’s lewyers, and the lawyers for ‘thc general partners and
'_ the limited partﬁerships. The general partncrs argue that this currespondéncc establishes that they ~ -‘ '_
e remained “ready and willing to work oﬁt a pmtbcol for the inspection of the Limited Partnerships’ 4- . "' )
| - business records ... ." Gruaﬁg]as Aff, Exs. 13,15, 17,21-23. Héwevcr, this correspondence, 1f .
anything, shows that the general partners disputed whether Trump was permutted to access the
E bouks‘and records, and soughﬁ to establish 2 “protocol” for inspection that was not contemplated
“in ‘thc Agremants. Moreover, to date, it appears that Trump has been denied access 10 the 1iin1’tg_d_ o |
RN o parmemhlps books and records. ’Iherefore, this documnentary evidence fails to refute Trump's: -

| ¢laim against the general partners for access 10 books and records. Despztc this court's :ixsnussal

of all other causes of uction, Trump is entitled to inspection of the books of records unmcdnately.
Furthermore, he is entitled to access to the books and records throughout the continued course of
 the partnership. Accordingly, the general partners’ motion to dismiss the cighteenth czu"lse of

‘action is denied,

Jurisdiction | | L |
The mmwdual defendants Vincent Lo (Lo), Charles Yeung (Yeung), Edward W(E ng
i

(Wong) and David Chiu. (Chiu) move to dismiss the complaint for lack of personal juriddiction, _‘

- " under CPLR 302 (3).° In opposition, Trump argues that jurisdiction exists as a result offr" these

$ Defendant Henry Cheng does not contest jurisdiction.

-2 b
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defendants’ ﬁmnbcrship in 2 New York partnership, independent from the pﬁrﬁmshﬁp
memorialized ‘in the Agz'emnenté, whose purpose was the ownership and development of real
' egtate in New York City. | o
“It fs axiomatic that the essential s-;lements of a partnership must include an agrezment
between the principals to share losses as well as profits.” Chanler v Roberts, 200 ADid 489, 491 I_ o B .‘
(1* Dept 1994). | R
The am:ndcd‘cnmplaini avers that, in 1994, the Cheng Group énmmd into an agreement
with Trump, whereby they agicad © buy,' develop and manage the Pfopertie:s. According to the
arnended complaint, the &gr:_e@unt allocated resporsibility for thess undertakings to the Hudson
Wétgrﬁnnt Corps, as general partners, and to Trump to oversee d::vclppment, managemizat and
| operations, The pleading alleges that this agreement is “conﬁrme:d by Lo's public |
aﬁkﬁowlcdgment that Tremp and the Cheng Group agresd, among other things, “to share profits
".frt_‘)m a sale’ of the pfopcrty.” Amended Complaint, § 25. |
| Conspi,cuouaiy missing from Trump’s pleading is any explanation of how this partnership bt
. _ was formed, or of any discussions among the principals that re;ault:d in the partnership, Trump R
aléo fails to aliege' any facts shovﬁng that these principals agreed to share losges. The purported
agreement, if anything, is merely an agreement o agree, which is ﬁnmai‘orcea&e as & maiter of
\aw. Lazard Freves & Co. v First Nat. Bank of Maryland, 268 AD2d 294 (19 Dept 2000).
Ciﬁng Penato v George (52 AﬁZd 939, 942 [2d Dept 1976)), Trump argues that the “law
will im;iaiy an agrcemmt to share 1oéscé." However, PefnatoA excused the failure to allege the -
. sharing of io;ses only where “other elements of a joint venture are present” (id.), which Trump

B has not alleged in the amended complaint. Therefore, Trump’s reliance upon Penato is wisplaced,

....25_..
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That the alleged agreement was merely an agreement to agres is furthcr evidenced by the - "‘ »
written Agreements subseguently entered into, each of which contains a merger clause. The
mergér clauses state fhat each Agreement “supersedes all prior agreements amoz;g the parties wim. o
respect 10 the subject matter here_cf ... and contains the entire Agreement among the partics with
respect to such subject matter.” Schaeffer Aff., Ex. I, at 96-97, § 20.16.
Trump cites Louis Dreyfus Corp. v ACLI Intern., Inc. (52.NY2d 736 [19.80}); arg'udﬁg that ‘
- the merger clauses in the written Agreemen'ts are irrelevant, because the individual deferdants
claim that they are not parties to those Agreements, énd none of them is a partoer in the limited
partnerships. In Louis Dreyfus Cm'p;, the Court of Appeals recognized an “overarching nral |
B partnership agreement” between two parent corpuratioﬁs to share profits undzr a partnership

- contract between their subsidiaries. Jd., at 739. The Court held that a merger cleuse in fhe written

 contract besween the subsidiaries did not bar enforcement of the separate oral agreement between

- the parent companies, which cantéined material terms not encompassed by the written contract,

1. |

Here, the amended complaint avers that thé purpose of the oral partnership agresinent

“was and remains exclusively to buy, develop, and manage the property” (Amended Conplaint, § - " - o -

ié), which is exactly tﬁe sama. purpose as explicitly provided in the “Purpose” section of the |
. writien Agreements, Schaeffer AL, Ex. [ at 19-21, § 2.2. T%xus;, “[pjlajntift's do not a]lé:ge that e

an oral aérccmcnt differing in its terms from the [written] agreement existed between plaintifis |

and defendsnts. Rather, they argue that the oral agr:cmeﬁt was exactly the same as the {written]

agreement ar.1d encompésssd the same tm,” but that different parﬁes were involved. Bross Uti‘z‘.‘_ ! i

' Serv. Corp. v Aboubshait, 618 F Supp 1442, 1446 (SDNY 1985). Under these circumstinces,

26~
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Louis Dreyfus Corp. is inapposite. Id. For the )‘?nregoing reasons, the alleged oral partnership
8 ‘ agt'ssmmt is not a sufficient basis to confer jurisdiction over the individual ciefandams.
| Trump next argues that the individusl defendants are ‘subjcct to jurisdiction pursuant to
" CPLR 302 (3) (1), (2) (2) and (=) (3). The court may cxercise personal jurisdiction under CPLR
B 302 (a) (1) whe.re the defcndant, in person or through an agent, transacts any business within thu

 state or contracts anywhc:m to supply goods or services in the state. CPLR 302 (H"“sa smgleij S

act statute’ and proof of one transaction in New York is sufficient to invoke jurisdiction, even
though the defendant never enters New Ydfk, so long as the def;ndant’s activities here were
_pmp_oszﬁﬂ and there is a substantial rclationship between the Macﬁon and the claim saserted.” -
Trump’s first argumc:nt under CPLR 302 (a) is that the mdmdual defendants are 'mbject to ::;"::' ’_ o
jurisdiction under an agency theory. Establishing jurisdiction based upon an “agency” tmory |
rcqﬁims a showing that the alleged principal “exercised some control” over the agent’s activities | -
.‘ (id. ) and that “the defendant was a ‘primary actor’ in the spe,mﬁc matter in question; cortrol
cmot be shown basr:d me:re]y upon ... conclusory alleations” (Karabu Corp. v Gitner, 16 F
R Supp 24318, 324 {SD NY 1998)).
Here, the amcndcd complmnt alleges that Cheng “represented and acted on behalf of thc:
Cheng Group,” that the Cheng (Group “has acted and is acting (through Cheng) on behalf’ of itself |
'  * +and on behalf of ﬁ sepafate group of Chinese investors,™ am:i that Cheng acted “with the
knowledge and consent of the Cheng Group.” Amended Complaint, T 10, 15,30, The pleading.
3 avers that the Cheng Group mstructed the general pamncrs by connmmxcaﬁng through Cheng, Id B |

W 37, 52. However, all of these ailegations are conclusory, because they conclude that Lhcng

07
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was the agent of the Cheng Group without explaining how the Cheng Group cont;oﬁed Cheng.
Trump submnits two leiters from Cheng to Trump, which he claims establish that Cheng
acted as the Cherg Group's ageﬁt fof purposes of juris'_cﬁction. The first letter, datéd May 4, 20,0,5;
states that, “[a]fter careful consideration, our Hong Kong pariners have agreed to accepi the |
 current offer and sell all the properties ... for §1 .;75 billion™ (May 4" Lstter). Bowe Aff, Ex. B.
The second letier, dated May 25,- 2005, states that “{w]e are in ncgoﬁatiops ... for the ;ailsa of
significant portions of Riverside South™ (May 5° Letter). Jd., Ex. A. |
Both letter’s copied defendant Lo. However, neither letter specifies who the “Hong Keng
partners” are. More significantly, neither letter makes any showing thatA(‘th:ng was conx:mﬂad,rb_ - | ‘ o
any extent by the other indivi_duall defendants who comprise the Cﬁéﬁg C‘%oup, or that arjy of tbe_sé
) individuals were primary actors with respect to the circumstances surrounding the sale af the
* Propertes. Therefore, Trump fails to establish personal jurisdiotion over the individual

- defcndants under an agency theory.

Tnxmp claims that “representatives of the Cheng Group traveied to New York from Hong o ':':,
K,nn’g" to inform Trump of the sale of the Properties, Amended Coruplaint, { 39. Trum;p also |
argues that Lo, in his affirmation, called Trump to discuss the sale of the Properties, and salled
| ﬁon-pmiy Richard LeFrak in New York to inguire gbout his interest in buying the Properties ‘for. '
$3 billion. fiuwcvar, Trump fails to i&cﬁtify which “representative” of the Cheng Grouy traveled
to New York. Moreover, Lo’s affirmation merely states that he returned Trump’s telephone call,
and that he attempted 1o call Richard LcFrak but was unsuceessful. 'Ifhcse alleged calls we
- insufficient to confer jurisdiction. Granatv Bochner, 268 AD2d 365, 365(1" Dept 2000)

(“making phone calls to this State are not, without more, activities tantamount to ‘transasting

-28-
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business’ wﬁhm the meaning of the aforecited long-arm statute™), For'the foregoing reasons, Lo,

Yeung, Wong and Chiu are not subject to personsl jurisdiction under CPLR 302 () (1),
CPLR 302 (a) (2) permits the court fo exercise personal jurisdiction over a non-
domiciliary who “oommits a tortious act within the state ... .” The traditional view is thal this

: '.pr(mswn requires “a showing that the nondomiciliary committed a tortious act in this Srate.”

e Longines-Witmauer Watch Co. v Barnes & Reinecke, Inc., 15 NY2d 443, 464 (1965) (umphasls
added); Bensusan Rest, Corp, v King, 126 F3d 25, 28 (2d Cir 1997) (“CPLR § 302 (3) () reaches '
only tdgtious acté performed by a defendant who was physically present in New York when he |
performed the wrongful act™); Practice Commentary C302:10 (“CPLR 302 (a) (2) ... has been

. narrowly construed to apply only when fhe &fm@t’s wrongful acts are performed in Mew
York™, ' |
| Howaver some courts bave resisted the !Iaditinual view in cases involving faud,
| conspiracy, and other illegal achwtms See e.g. Banco Nacional Uftramanno, S.A y Cham, 169

' Misc 2d 182 (Sup Ct, NY County 1996), offi 240 AD23 253 (1" Dept 1997) (held thata
defendant who converted funds on deposit in a New York bank did not have to be present in Nc_w. L
York in order to fall within the reach of CPLR 302 [a] {2]).

Here, the amended comp‘lmnt fails ta shnw that Lo, Yeung, Wong and Chiu wers prcsmt o

in New York st any relevant time. Moreover, other than conclusory allegations that lack any

detail or particulerity, and fm; the reasons stated in this decision, the amended complaint fails to .
plead any claim of fraund, conspixl'acy, or any other illegal or tortious activity against thess
individuﬂ.defendanﬁs that wmﬂdlsubject them to jurisdiction under CPLR 302 (2) (2).

CPLR 302 (2).(3) subjects & non-domiciliary to jurisdicﬁqn who:

~29-"

T¢013 SADIAL0 AV 8009 £%6 ZTE XIVd BO: LE 80/98/80

FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO 02545466
PX-1213, page 139 of 188




commits 4 tortious act without the state causing injury to psrson or
property within the state ..., if he

(I) regularly does or solicits business, or engages in any other
persistent course of conduct, or derives substantial revenue from
goods used or consumed or services rendered, in the state, or
(il) expects or shou}ri reascméb}y, expect the act 10 have
consequences in the state and derives substantial revenue from
interstate or inmrna_t%oml commerce ...,
"fmmp arpues that the amended complaint, and the May 4" and 5* Letters, show that Lo,
Wong, Yeung and Chiu committsd a tortious act by: partiéip.aﬁng in discussions and méusiiﬁgs .
. with intcregfed parties concerning the sale of the Proﬁwﬁas; agreeing to accept the offer to sell the-
o Properties for $1.76 billion; engaging in negotiations to sell portions of the Properties; and
agreeing to give the buyer an exclusivity period in connection with the sale of the Properies. -
B Trump Opp. Mem. of Law, at iQ; Bowe Aff, Exs. Aand B, -
The émended_complaint asserts tort claits for breach of fiduciary dufy, and aidin;g and
e gbetﬁng_ breach of fiduciary duty. Each of these claims reh‘cs upon the alleged oral pmi::.j;ship o
o : ag:cccment between Trump and the individual defendants. However, as discussed above, 1hem
E was no oral parmtrshxp agwcmcnt Thus no fiduciary duty arose, To the extent that Trump's tarf o e
claims do not rely upcm the alleged aral partnership agreement, fa; the reasons stated in this
Qe‘cis-iaﬁ, t;hosc claims fail o state & cause of action. Therefore, there was no tortious act.
- Accordingly, these defendants --are not subjaét to jurisdiction under CPLR 302 () (3).
Trump argues thet he has made a “suﬁicient start” to showing that jurx;sdictisn may exist
:7 “ over Lo, Yeung, Wong and Chiu by piercing tbs corporate veil, because Cheng allegedly

dominated the general parters and the Westside LPs for the benefit of the individua! defuodants,

. _and with their knowiedge and consent.
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“The party seeking to pierce the corporate veil must establish that the owners, through
.thexr domination, abused the privilege of damg business in the corporate fonn to perpetiite a
wrong or injustice against that party such that & court in equity will intervene.” Morris v New
York State Dept. of Taxation an;i Fin., B2 NY2d 135, 142 (1993).

Here, all of Trump's claims of domination involve actions undertaken by Cheng, not Lo, .
chg, Wong or Chiu, Other than conclusory aﬂegaﬁonsb, Trump fails to show any facts of
domimtion warranting piercing the coi‘puiraﬁe veil. baSilva v American Tobacco Co., 175 Misc - |
2& 424,428 (Sup Ct, NY C’ounty 1997) (conclusory statements insufficient to pierce Corporate | _

vedl). 4
Moreover, Lo, Yeung, ng and Chiu’s oﬁnczship interests in the New York enfities are E
‘_ .Mcient to establish jurisdiction. Ferrante Equip. Co. v Lasker-Goldman Corp., 26 't**TYZd .
‘280 283 (1870}, see also Generale Bank New York Branch v Choudwy, 176 F Supp 113, 124
(SD NY 1991) (investment in New York business venture msufﬁcmnt to establish jurisciction).
Therefore, the court bas no jurisdiction over Lo, Yeung, Wong and Chiu under a theory of-
‘pimhgﬁe coi-porat'zoz; veil. -
For the foregoing reasons, the court lacks personal jurisdiction over defendants Lo, Yepng?_

" Wong and Chiu. Accordingly, the smended complaint is dismissed in its entirety as fo these

defendants.
Failure fp Sta
Cheng and the Westside LPs argue that Trump’s tenth cause of action for breach of the

~glleged oral partnership agreement between Trump and the Cheng Group. Ags discussed above,

o there was no oral partnership agreement. Therefore, the Cheng Group’s motion to dismiss the

-31-
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tenth cause of action is granted.

The Westside LPs move to dismiss.thc twelfth ‘causc of action for breach of contract This. | -
claim alleges that the Westside LPs breached section 6.1 of the Hudson Waterfront LPg’

o partnership Agreements, and the implied covenants of good faith and fair deailing. In opposition,
Trump argues that the Westside LPs participated in the sale of Trump place as the alter 6gos af t};c ot
individual defendants. -

| Section 6.1 provides that “the Limited Partners shall not take part in thﬁ;t management of
the business or affairs of we‘Partnmhip or contrt}i the Partnership bus:iness.” Schécffmf AE Ex.
| K § 6.1, at 14. However, under the Agreements, the limited partners have no managerial powers. |
: o Moreover, Trump fails to identify any act taken by the Westside LPs in conneetion with the

' mansgement or control of the Hudson Waterfront LPs. In addition, as discussed above, Trump's |

~ alter ego argument is without merit. Therefore, Trump hay not elleged a breach of these
" Agresments.
Trump also has not alleged anythmg done by the Westside LPs which will have Lad the BEP |

o affeci of destroying or injuring the right of the other party to receive the fruits of the conlract.

Therefore, Tramp’s claim that the Westside LPs breach the implied covenant of good faith and
fair dealing 1s without merit. Accordingly, the Westside LPs’ motion to dismiss the twelfth cause
of action is granted.

Cheng and the Westside LPs argue that the eighteenth cause of action, for access io the

g  :1 Hudson Waterfront LPs* books and records, should be dismissed, based upon the partmerilip
' -Agreements. Trump does not rssﬁond to this argument.

As discussed above, under the Agreements, the general partner was responsible for the

-32-
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books and records, not Cﬁeng or the Westside LPs. Accordingly, the cighteeﬁth cause of action '
- for access 10 b‘ooks and records is dismissed as to Cheng and Westside LPs.
Cheng and the Westside LPs next argue that Trump fails to state any claims against ﬂmm
for breach of fiduciary duty, because, as limited partners, they had no control over the linited
‘parmasbips, and they o@ed no fiduciary duties to Trump. Tn opposition, Trump argues that tht;:
 individual defendants and the Westside LPs owed fiduciary duties as affiliates of the geniral
émmérs who have exercised control over the Hudson Waterfropt LPs® property. -
The amended complaint asserts breach of fiduciary duty claims against Cht_m.g and the
Westside LPs in the ﬁrst aecnnd and third causes of action.®
Under I)clawm law, 2 ﬁducxary is typically one who is cnmted with the power to
manage‘and control the prop_arw of another.” Bond Purchase, LL.C. v Patriot Tax Cfeti,ili
s Properties, LP., 746 A2d 842, 864 (Del Ch 1999), I—Iowwer, “in the absenz;.c of any provisionin - . .. R
‘ ) . the Partnership Agreement engrafting fiduciary duties onto [a limited pat%sr] ,” that limited i
parincr “owes no fiduciary duties to the other limited parters ... " Id.
“While mere ownerstnp either direct or indirect - of the general partner does ot result in
the establishment of & fiduciary relationship, those affiliates of 2 gencral partner who exercise
control over the partuership’s property may find themselves owing fiduciary dutics to both the

o parmership and its imited partners.” Bigelow/Diversified Secondary Partnership Fund 1990 |

Damson/Birtcher Partners, 2001 WL 1641239, *8 (Del Ch, Dec. 4, 2001).

In Bigelow, the plcadmg suﬁ'xcmnt}y allcgeé fiduciary liability against the general pariners’

§ The court notes that, for the reasons stated above, the sscond and third causes of actmn .
" are already dismissed. In any event, for the reasons stated herein, these claim fail to st ale @ canse s

afacuon \
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affiliates, where the affiliates a]}egedly “controlled the day-to-day operations and affairs of thc L
Partnership,” /d. The p}eadmg also alleged Spccxﬁc examples of tmnsacnoss involving “a long-
term courss of conduct by the [defendants] with the purpose of deterring a sale of the |
. Partnerships' properties in order that [certain defcndants] continue {0 receive fccs.." . fi‘imi}_aﬂ}; § ]
- in Wallace v Wood (752 A2d 1175, 1180-82 [Del Ch 1999]), the court denied 8 motion fo di..smjss,'-‘_: R
| where the plaintiffs alleged that the defendants “personally caused the Limited Partnership to |
enter into self-interested transwﬁons adverse to the interests of the Limited Parf.nm."
| Section 7.1 (a) of the Agreements grants the gencrﬁ pariner “full control over the
| mgnégcment, operation and activities of, and dealings with, the Partnership Assets and the
Partnership’s properties, business and affairs,” and “all rights and powers generally conferred by - | ) R

" Jaw and necessary, advisable or consistent in connection with the purposes of the Perership ... .

i Agrccmcnts SchaefferAff Ex.1, §7.1(a),at 31. The Agmements expresgly limit the powers of :‘
t‘ne limited partncrs siating that “the Limited Partners shall not take part in the mauagemz*nt of the
busmess or affairs of thc Partnership or control the Partnership business.”” 1d.

Thus, the Agresments vest exclusive control over the management of the Hudson

" ‘Waterfront LPs in the general partners. Trump fails to identify any provision contained i the

- Agraefncnts that imposes fiduciary duties upon the limited partners, or that provides the limited : |
partners with any ability to manage or contra! the property of the Hudson Waterfront LPs,
Compare Cantor Fitzgerald, L.P. v Cantor, 2000 WL 307370, *10 (Del Ch, March 13, 2000)

. (fduciary duty imposed upon limited partner where partnership agreement expressly provided that G -

B 7 The Agreements ::xpressl? permit the general and limited partoers to compete directly S
" with the Hudson Waterfront LPs, Jd., § 44, at 23.
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“te}gch Partner acknowledges its duty of loyalty to the Partnership andag:“ce&s to take no action to
barm [or that would reasonably be expected to harm] ﬂm Partnership or any Afﬁ}is;teci Entity”). )
The amended ;:omplaint alleges that “[t]he Cheng Group owns and controls lod% of the “
defendant peneral partners directly or, altcrnétiveiy, indirectly through their 100% ownership and
contro} of the Westside Limited Parmmhips‘apd of the general partners of the Westside Limiﬁ:d
Partnerships.” Amended Cemplaing 1.19. However, the amended campiﬁnt fails to show that
e}ther Chg or the Westside LPs controlled the day—to-—day'c;pmtions of the Hudson Waterfront .
- LPs. | |
Moyeovﬁ, Trump admits in the amended complaint that the Westside LPs are mlmed by
-;‘Investor Group,” which the pleading defines as “a separate group of Chinese invesm'ws.“. Id, 1{
' 15 This scparatc group of Chmsc investors, together w:th the Cheng Group, aliegcdly own their.
| interests in the Propzmes thruugh various offshore Bnﬁsh Virgin Islands entities. . 'lherefore. : | L
based on the eilegauons of the amended complaint, the Chcng Group does not own 100% of the "

- Westside LPs, but rather, the Westside LPs are owned, at leest in part, by the Investor Gh-ogp_.

“Nor does Trump-show that Cheng, any of the mdivi,duaz defendants, or the Westyide LPs Gl
| personally caused the Hudsdn Waterfront LPs té enter into self-interested fransactions a-af{ve,rss.m_'. :'
the interests of Trump. As Vdiscussﬁd above, the documentary evidence establishes that the sale of |
the Properties was not adverse ;:o Tﬁnﬁp. To the contrary, tﬁe Gross aﬂidavit shows that the
Properties were sold for approximately $188 million more than fl;e most recén; appraisals of the
Pz_opcftics. Ail of the parties stood to gain equally in proportion to their respective ownuzatgbip
| interests.

Moreover, contrary to Trump’s assertion, Delaware “[cjourts have not found limited
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partners subject to default ﬁduciar}; duti:‘;s in the absence of a fiduciary relationship.” €“'cm£c—)r |
- Fizgerald, L.P., 2000 WL 30’7370 at *20. Furthermore, as discussed above, Trump fils to plead  ":‘
alter ego liability. Therefore, Trump fails to show that the corporate veil could be pierced 1o, r:ach"‘ : o
Cheng or the Wegtside LPs. Trump fails to show that Cheng or the Westside LPs exercised
| | lcontml over the Hudson Wateéfmnt LPs or the generel partners. For the foregoing ressons; |
: Trump’s clm for breaches of fiduciary duties fail to state causes of action, and_ the firgt, s.c,cg:ic.i_"‘ |
“and third capsés of action of the amended complaint are dismissed as to defendants Westside LPs o o
and Cheng. | N
Defendants next move to dismiss Trump’s fourth and eighth causes of action for aiding
o an_ci a‘be_tting breach of fiduciary duty and tortious interference with fiduciary duty.? |
To state a clm for aiding and abetting a breach.of fiduciary duty, Trump must thow: “(1) :

‘a breach by a fiduciary of obhgatlons to another, (2) thm: the defendant knowmgiy md‘“ ied or

i 3 participated in the breach, and (3) that plaintiff suffered dnmage as a resu}t of the breach,"’
Kaufman v Cohen, 307 AD2d 113, 125 (1“‘Dept 2003); In re Santa Fe Pacific Corp! smrehazdgf Pl
 Litigation, 669 A2d 59, 72 (Del 1995) (same). A claim for tortious interforence with Siuciary
duty consists of the same elements. Hanné.x Corp. v GM], 'Inc., 140 F3d 194, 203 (2d Cir 1998).
As discuésed above, Trump fmla to show that & fiduciary duty existed and was breached | . -.: o
To the extent that Trump s claim relies upon the alleged oral partnership agreemcnt the: claim - -
R fails, becazmc, as dxscussed above, Trump has not alleged the existence of auch an agreﬁ:umt |

- Accordingly, the fourth and eighth causes of action are dismissed.

® The court notes that these cleims were already dxsrmsscd because they are detivative,
rather than direct, claims. In any event, for the reasons stated herem, these claim fail to state o

. gause of action,

36~
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Defendants next move to dismiss thé sixtﬁ cause of action for copspiracy to breach
| fiduciary dutles, arguing that neither New York nor Delaware recognize & separate cause of actimﬁ ”
| fof conspiracy. Trump concgdcé thét conspiracy is not e separaie tort.” In opposition, citing
' Alexander & Alexander of N.Y, Inc. (68 NY2d 968, supra), Trump argues that his allegations of - o
| canspirécy should be permitted “to ;:onneci;‘ the sctions of separate defendants with an otherwise - S
actionable tort.” I this coniext, Trump claims that his conspiracy claim is based upc;n his
allegaﬂon that the gencral puma;s committed a wrongful act by selling ﬁa Properties at 4 grossly
" deficient price, with the agteemant of the remaining defendants. |
In order for & conspiracy to be actionable, Trump roust plead an agreament to do
o something that independently would constitute & tort. Smuklery 12 Lofis Realty, 156 AD2d 161, ;  Ry E
: “ 163 (1% Dcpf 1989) Trump must allcge, among other things, facts sufﬁment to constmm an R
: agreement O cOmmON undarstandmg, and a joint intent fo tomously injure. Canspuacy»(,ml o AR
' Aspects, 20NY ._Im‘ 2d, § 19, |
| However, “a ﬁzm conspiracy to commit & [tort] is never of itself & cause of action,”

Alarander &Alemnder of N.Y., Inc. v Fritzen, 68 NY2d 968, 589 (1986), Nutt vA.C. &5 Co.,

Inc 5 17 Azd 690, 694 (Del Super 1986) (“[ejivil conspn'acy is not an independent caust of

action in Delaware, but requires an underlyitg wrong which would be actzonablc absent the

conspiracy).
Moreover, as discussed above, the documentary evidence submitted with Gross's affidevit

 eatablishes that the Properties were not sold at a grossly deficient price. In any event, thi

9 The court notes that this claim was already dismissed because it is a derivativs, rather - 0 o
than 2 direct, claim. In any svent, for the reasons stated berein, these claim fail to statp n cause Q_f‘ o A

~ action.
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T - amended coﬁ:piaint fails to shbw an agreement among the defendants for an unlawful pupose, or |
o a joint intent to .tcrtiousiy injure Trump. The court considered Trump's allegations of cm::sp_ifacy
in c&nne:mion with his tort claims, aﬁd, for the reasons stated in this decision, Trump's co:msp&acy'
a}legaﬁoné do n;t substantiate those claims. Ti::te:refore, Trump’s argument is unpersuasive, and
the sixth c;;use of action is dismissed.
Hudson Waterfront LPs Motion
The I—fufisdn Waterfront LP's move to dismiss the seventeenth cause of action for
dissolution, arguing that ﬁqnc of the Agreements trigger dissolution, and that Trump fails to show
| that it is not reasonably practicable for th:: partnerships to continue. In opposition, ’fnzmp BIgUES
" that the parmersﬁip Agreemants mandate dissolution, that defendants’ breach of their fiduciary
duties warrants dissolution, and that the purpose of the limited partneréhips no longer exists.
Delaware's Limited Partnership Law requires a fimited -parmcr-sﬁip to be dissolvedl and its -
they aﬁ'mrs wound up upon the first to ocour of ﬁm foliowing circumnsiances:
| (1) At the time spéciﬁed ine pxirtnership agreement, but if no such

time is set forth in the partnership agreement, then the limited
partnership shall have 2 perpetual existence;

(5) Upon the happening of cvents specified in a partnership
agreement; Or ' :

(6) Entry of a decree of judicial dissolution under § 17-802 of this
title. ‘ : :

6 Del C§ 17-801,
Section 17-802 provides that, “fo]n app}ibation by or for a partner the Court of Chencery

Ay decrcc dissolution of a limited pertnersbip whenever it is not reasanabi'y practicable o carry

-38- -

o orom SEDTAA0 AV 5008 £86 212 XUA 0T:L1 69/93/36
FOIL EXEMPT | HIGHLY CONFIDENTIAL TTO_02545475
PX-1213, page 148 of 188 B



< th the business in conformity with the partnership agreement.” Under section 17-8022, the ﬁest,
is “whether it is ‘reasonably practicable’ to cn_rrjr on the business of a lirnited partnership, and not |
| whether it is impossible.” In re Silver Leaf, L.L. C’., 2005 WL 2045641, *10 (Del Ch 2003),
The amended complaint alleges that the Agrcen?ents do not permit the reinvestment of sale -". B
proceeds in rental properties. Amended Compleint, T 56, 133-35. 1t also avers that, under the
o Agmcm‘mts, the Hudson Wlaterﬁ-ant LPs are required to distribute sale proceeds from e sale of
substantially al] of the partnerships’ assets. Id.
Section 17.1 (b) of the Agreements provide that the partnership shall be dissolved upon 2 |
sale or other disposition of all or substantially all of the assets of the Partnership, unless within 10
bu!z;ne,ss days thereafter the General Partner déeminw to continue the Parmers}tip‘ .

B (Emphasis added.) As stated in the Order, the express “Purposes™ of the partnerships, as defined

"m the Agreements, contemplated the sale, transfer, exchange, disposition and encumbrance of the

Properties, and any other partnership assets. /., § 2.2 (d).

‘Article § of the Agreements provides that "Cash Available for Distribution shall be

 distribused by the Partnorship from time to time as determined by the General Partner (i noless

 frequently than annually) ... " I, article 9, at 50. “Cash Available for Disiribution” is definedas "
nét cash after providing for cash reserved for debts, costs, obligations, liabilities and expenses,

related to or incurred in the operation and/or development of the
Partnership ... whether for operating expenses or capital
expenditures, previously incurred or anticipated to be incurred in the

 foresecable futire (including, without limitation ... future
anticipated development costs) ... or other requirements of the
Partnership, in each case as determined by the General Partner in its
sole discretion. ‘ ‘ :

© Id.3167. The remainder of article 9 describes the priority of distribution, once Cash Avaifable

...39.. .
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for Distribution is determined. It does not. creats any obligation to distribute sale procerds, orany -
R - right in Trump to redc:em his interest in the limited partnerships.
’I’hus, dissolution is pot rsqmrr:d upon a saic if the general partners determine o contmue | o B
the partnersb:p, which here they have done by virtue of the 1031 Exchange reinvestmerit plan,
| Trump fails tn'idcntify any provision in the Agreements to the contrary that wmlld require |
. di,ss,olutioﬁ upon the sale of the Pmpzrties,- ora 103} Exché.ﬁgc. .

As this court already determined in the Order, the term of the Agreements expirss on

" December 31, 2044, requiring dissolution of the partnerships. Agreements, art 3, at 21, and art.
17 at 82, The Agrsements do not obligate the general partoers to distribute partnership assets or
sale procéads 1o the limited partoers pri(}!" to this date, ﬁpiess digsolution occurs under one.of the L
events listed in sccﬁon 17.1 of the Agreements, none of which are alloged here.
Moreover, ﬁothing contained in the amendt;d complaint shows that it would not be
N reasonably praéticable to carry on the business of the Hudson Waterfront LPs in confon:mty,witk‘, =

" the partnership Bgrecment. Trump admits ir the amendzd complaint that the sale of the, Prapcmcsf S
“provided a very high return to Trump perscnal}y Amendcd Complaint, 40, Mcawvcr
nothing contained in the amended complaint shows that there was a dcadicck that prevy u_’ead_ the

Hudson Watcrﬁ'unt LPs from funcnomng pursuant to their Agxeemc:nts

In shart Trump fails to “point to specific facts on whmh this Court may dstenm {tc that tﬁe
business 15 no longer reasonably practicable to continue.” Cincinnati Bell Cel{ular Systems Co. v
, Ameritech Mobile Phone Service of Cincinnati, Inc., 1996 WL 506906, *9 (Del Ch 1986); '
B " compare PC Tower Ctr., Inc. v Tower Cir. Dev. dssoc. Lid. Partnership, 1989 WL 639“1 4]

g ‘ (’Dcl Ch 1989) (dtssolutmn ordered where business operated at substa:mal lass, and outs;randing

—4 D=
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dx:_bt was without recourse and was far in excess of its value), and Haley v Talcott, 864 }.%\.,2‘;1,86, 89 SRR
| (Del Ch 2004) (dissolution ordered where deadlock prevented business from f&ncﬁoningg; a5
provided in its LLC agreement). Therefore, the ame:nded.camplaim fails to state a cause of action | “ " s
for dissolution pursuant fo section 17-802 of Delawaré*s Limited Parmership Law.
Trump argues that dissolution is warranted because defendants brcac_‘l:x‘ their ﬁdu&::iary_‘ :
o duties. Howeve,r, as discussed above, Trimp fails to state any claim for breach of ﬁdn;::i-:;;r.y: duty j‘:‘ ‘ﬁ:,f
e _ Nof does Tmmp show any ‘.‘ﬁriucimy mis‘i:ondnct" by any of the defendants (Trﬁ_mp Opp" M.am.. £
of Law at B}, or any violation of the partnership Agrecments Therefore, the Hudson Wa;terfzent

LPs’ motion to dismiss the aevmtemth cause of acnon 1§ granted.

CONCLUSION

Accordingly, 1t is hereby
. ORDERED that motion scquex:;cé numbers 011, 012 and 013 m granted fo the extent that | ]
the first, second, t.hjrd, fourth, fifth, sixth, seventh, eighth, ninth, tenth eleventh, twalfthi, thi};mcﬁ, :1 B
N :fourteentb, fifteenth, sixteenth, seventcenth, nmetccnth and twentieth causes ef acﬁon ae sevemd ‘ 3::', ..
iy and dismissed, and the complamt is dismissed in its entxrety as to defendants Hcmy Chzmg, _ o "
| - Vincent Lo, Charles Ye:ung, Edward Wong, David Chm, Hud.son Waterﬁ"ont Assoc., LI" Hudson o o
h Waterfront Assoc., |, L.P., Hudson Waterfront Assoc 1, L.P., Hudson Watm'front A.ssoi1 , HI, ) it
L., Hudson Waterfront Assoc., IV, L.P., Hudson Waterfront Assoc., V, L.P., Hudson Westside
Assoc., L.P., Hudson Westside Assoc., I, L.P. Hudson Westslde Assoc., IL, L. P Hudson ‘
Westside Assoc., I, L.P., Hudson Wsstmdc Assac., IV, LP Hudson Westside Assoc,, V L P

" with costs and disbursements to these named defendants as taxed by the Clerk of the Court; and it |

—41~ .

¢¥ 007 SASIAA0 VT 8009 s:es 212 X¥4 01: f‘T. s(w /-ze

FOIL EXEMPT | HIGHLY CONFIDENTIAL " TTO 02545478
PX-1213, page 151 of 188




T
IR B

is further
ORDERED that dsfendants Hudson Waterﬁ‘ont Corp., Hudson Waterﬁ'ontl Corp "
K :Hudsan Waterfront 1I Corp., Hudson Waterfront I Corp,, Hudson Waterfrant IV Corp., Iiudsma . -
:.-Watcrfront V Corp. are directed to serve an answer to the eighteenth cause of action of the |
cvmpiamt within 10 days after service of a copy of this order with notice of entry; aud it is further |

ORDERED that the Clerk is directed to enter judgment accordingly.

~Dated: July 24, 2006
I
LEp
W2z
SOunry | i
N MRS op
W YORK o
- .
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 36
........... , '

DONALD J. TRUMP, individually and
derivatively on behaif of

HUDSON WATERFRONT ASSOC,, L.P,,
HUDSON WATERFRONT ASSOC., L L.P,
HUDSON WATERFRONT ASSOC. 1, L.P.,
HUDSON WATERFRONT ASSOC. L, L.P,
HUDSON WATERFRONT ASSOC. IV, L.P,,
HUDSON WATERFRONT ASSOC. V, L.P,

Plaintiff,
. Index No. 602877/03

~against-

77 _HENRY CHENG, VINCENT LO, CHARLES YEUNG,
' BEDWARD WONG, DAVID CHIU, HUDSON
WATERFRONT CORP,, HUDSON WATERFRONT I
CORP., HUDSON WATERFRONT II CORP,,
HUDSON WATERFRONT HI CORP., HUDSON
WATERFRONT IV CORP., HUDSON WATERFRONT
V CORP., HUDSON WATERFRONT ASSOC, L.P,
HUDSON WATERFRONT ASSCC. 1, L.P,,
| HUDSON WATERFRONT ASSOC. IL, L. { N
'HUDSON WATERFRONT ASSOC. IIT, L.P., 4

' HUDSON WATERFRONT ASSOC. IV, L.P,
~HUDSON WATERFRONT ASSOC. V, L.P,, "2‘),, «%@
HUDSON WESTSIDE ASSOC., LP,
HUDSON WESTSIDE ASSOC. I, LP,
.- HUDSON WESTSIDE ASSOC. IL, L.P,,
- HUDSON WESTSIDE ASSOC. IIL, L.P., s

HUDSON WESTSIDE ASSOC. IV, L.P,,
HUDSON WESTSIDE ASSOC. V, L.P,
JOHN DOE 1 and JOHN DOE 1],

Defendants.
e - -X

okt 20 e

RICHARD B. LOWE, 111, J:
Motion sequence numbers 016, 017 and 018 are consolidated for disposition.

This action involves a dispute over the sale price of, and the use of sale proceeds from,
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L -‘: parcels of land that were developed by the parties in this action. The 20-count amended
‘complaint asserteci direct and derivative causes of action. Defendants moved to dismiss the
amended complaint for lack of jurisdiction, failure to state a cause of action, and based upon
documentary evidence. By decision and order dated July 24, 2006, this court granted the motions
to dismiss, dismissing all of plaintiffs’ claims except the eighteenth cause of action for access o

- bmqks‘ and records (7/24/06 Degision). Judgment was entered on September 19, 2000,
In rﬁoﬁan sequence numbers 016 and 018, the Hudson Watcrfront‘LPs and the
. Hudson Waterfront Corps move for summary judgment dismissing the eighteenth cause of action
. for access to books and records. In motion sequence number 017, Trump moves for summary
judgment “compelling the inspection of records related to Fineview Resources, Lid. in the
~possession of Defendants, including, but not limited to, correspondence and records between
: .D_efendénts and Fineview Resources, Ltd., all reiatéd to the one transaction involving the sale of e
- the Penn Rail Yards.” Trump's 4/19/07 Notice of Motion.
The facts of this case are stated in detail in this court’s decision and order, ‘Trump v
Cheng, 9 Mise 3d 1120(A) (Sup Ct, NY County 2005), and the 7/24/06 Decision, Therefors, the
court presumes familiarity with the facts, and the facts will not be restated herein. Unless
otherwise indicated in this decision, defined terms in the 7/24/06 Decision shall have the same
meaning berein,
DISCUSSION
k Regor:

Trump’s Motion for Summary Judgment (017)

Trump moves for sumxﬁary judgment to compei the inspection of Fineview records in

-
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defendants’ possession relating to the sale of t}t.u: Propartiés. Defendants counter that all
Fineview documents have either been produced or do not exist.
- As stated in the March 14, 2007 decision and order of the Special Master (3/14/07 Oxder), : ., '-v
“[i]f the documents do not exist, an order or judgment interpreting or compelling compliance R
with the agreement would be futile, a waste of judicial resources and nothing more than an
o advisory opinion, prohibited under New York law.” 3/14/07 Order, 4/17/07 Gruenglas Aft., Ex. |
16, at 2, citing New York Fa.zblic Interest Research Group, Inc. v Carey, 42 NY24d 527 (1977).
In antici;)atiﬁn of the present summary judgment motions, i order to identify the universe
ﬁf documents at issue, the Special Master permitted Trump to serve a single interrogatery
o “‘r;cque‘s{:ing identification of the categories of documents in the possession or contro! of the
| defendant limited partnership, with sufficient particularity to apprise plaintiff of the nature and
| ainpmximate quantity of such documents but without disclosing the substance of the documents -
‘. themselves ... .” Jd. at 3.
On March 14,2007, Trump served an interrogatory,‘asking defendants to:
[d)escribe any and al} d,écuments relating to the brokerage and/or
finders services rendered by Fineview with respect to the
transaction involving the sale of property known as “Trump Place™
in the form of a privilege log, with sufficient particularity as to the

categories, types, and quantities of documents so that the Plaintiff
will be apprised of the scope of the existing documents.

A17/07 Gruenglas Aff, Ex, 17,
Defendants responded to Trump’s interrogatory by producing a Jog listing “Categoriesof
Documents Relating to the Brokerage and/or Finder's Services Rendered by Fineview with

Résﬁect to the Sale of Riverside South.” Id., Ex. 18. Defendants’ response fists 17 categories of

.
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documents, their date ranges, and the number of documents in each category. Jd. Defendants’
interrogatory response is verified by Baxry Gross, an officer of the limited partnerships’ genieral
‘partners,

On Trump’s summary judgment motion and in proceedings before the Special Master,

. Trump's counsel concedes that Trump already has the documents identified in defendants’
interrogatory respense. 4/17/07 Goldberg ASE, 19 2, 28-31, 34; 5/8/07 Gruenglas Aff, Ex. 7, at
46-48 and Ex. 19. Trump’s counse! also submits 2 memorandum that he submitted to the Special
Master, affirmatively arguing that he “helieve(s] there are no such records and that Fineview wa‘s.;_‘

aruse” Goldberg Aff, Ex. T. Trump’s counsel also concedes that James T. Galvin, an cx,;pezf
hired by Trump to review the financial documents of the limited partnership “has discovered no
records between Fineview and [the Hudson Waterfront Corps] or [the Hudson Waterfront LPs].”

- Goldberg Aff, §29. Thus, it appears that Trump seeks documents that he admits do not exist.

o “This 1s the pfecise situation that the Special Master appropriately described as futile and alw.astb :
of judicial resources.

Furthermore, Tmmp‘s argument is based upon an inference that he urges the court to

draw from Section 14.1 of the Agreement of Sale and Purchase, dated June 17, 2005, between

. the Hudson Waterfront LPs and Extell, the purchaser of the Properties. Section 14.1 states that
the Budson Waterfront LPs and Extell will each “pay all fees and commissions payable” to
Fineview “‘pursuant to separate written agreement(s] ... .” Goldberg AfF. Ex.'S. This provision
arises in the context of an indemnification clause with respect {0 payment of any putstanding
brokeragé commissions. In other words, this provision was designed to prevent the Hudson

© Waterfront LPs {as sellers) or Exiell (as the purchaser) from being liable to Fineview for fees or

-
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commissions to which the other party may have obligated itself pursuant to éwrittc:n agreep:mm.' e
However, nothing contained in Section 14.] indicates that a written agreement exists for -~
either the Hudson Waterfront LPs or Extell. Nor does it state that any amount was payable fo
Fineview by the Hudson Waterfront LPs. Rather, the only evidence of a paynient to Fineview
was made by Extell, not the Hudson Waterfront LPs, gnd the limited partnerships were not a
‘party to that transaction. Rather, the only evidence of a payment to Fineview is evidéno,c of'a
payment made by Extell, not the Hudson Waterfront LPS; and tﬁe limited partnerships were nai: a
party to thal transactior,
Moreover, when the court heard oral argumments on Trump’s motions for reargument and
renewal on December 15, 2006, defendants’ counsel rcpz;esentcd to the court that “[tfhere were |
S . l'fno such fees paid by the LPs, There is no such contract.” 12/15/06 Tr., at 43, Inaletter to Lhc o
o ':‘ Special Master dated December 19, 2006, prior to a status conference on the books and recn ﬂis '7 :,
claim, defendants® counse! also represented fo the Special Master that documents concerning & L
$17.5 million fee paid by the tiudson Waterfront LPs to Fineview were not “turned over because
' they do not exist ~ the LPs paid no commissions to Fineview,” 5/8/07 Gruenglas Aff, Ex. 17 at o
| 15 (emphasxs n ongma}) At the actual status conference held on December 21 20006, |
dc—fcndants’ counsel again represented to the court that no agreement exists between the Hy 1dson o
| Waterfront LPs and Fineview and no brokerage or commission pgymcnts were made. Id., Bx. 6,
at 15-16, 27-28. Thus, if the limited partnerships never paid 2 ﬁi}d.cr‘s fee to Fineview, there is
no reason why they should have documents evidencing such a payment. The limited partnerships : ' . L

' have prodﬁccd evidence of payment by Extell to F ineview, but have repeatedly represented that

there are no documents evidencing payments made by the Hudson Waterfront LPs to Fineview.

-5
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Trump argues that the court should infer that defendants’ interrogatory response omitted

responsive documents, because defendants asserted five general objecﬁons to the interrogatory.

“Yowever, defendants represent that “all documents in any way relating to the brokerage ant/or

3 finders’ services rendered by Fineview with respect to the sale of the Penn Yards were included
in Defendants’ interrogatory response.” Ceneral Partners’ Mem. of Law, at 13. Defendants also
state that “[n]o sﬁch documents were omifted from the interrogatory response on the basis of the
accompanying objections.” Id. Counsel's representations are consistent with Trump’s argument
that he already possesses the documclnts catalogued in dafenda‘nts' interrogatory response, and
that the additjonal documents he seeks either do not exist or are not in defendants’ possession,

For the foregoing raaﬁons, Trump“s motion {motjon sequence number 017) for summary

judgment compelling the inspection of records relating to Fineview is denied.

Defendants’ Motion for Summary Judgment Dismigsal (016 and 018)

W

Trump's sole remaining cause of action, ﬁxe cighteenth cause of action, sceks access (0 -
‘the limited partnerships’ books and records in accordance with section 12.2 of the Agr;aenﬂ;f:nts, L
" The eighteenth cause of action alleges that “the defendants bave repeatedly refused to permit
Trump to conduct any inspection or copying, refused fo provide access to documents on request, %
and falsificd other books and records to conceal their wrongdoing.” Amended Comptlaint, ] 139, -
Defendants argue that they have complied with Trump’s requests for access to books and
" records, and that, therefore, this cause of action should be dismissed as moot. The partics also
dispute the scopc of the books and records provision.
“[TIhe laws of the jurisdiction under which a foreign limited partncrshxp is organized

govern its organization and internal affairs and the liability of its limited partners.” Pattnership

.
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| Law § 121-901. The same rule applics to corporations, requiring the application of the laws of
| tﬁe state where the corporation was formed. Hart v General Motors Corp:, 129 AD2d 179 (1*
Dept 1987). As it is undisputed that the Hudson Waterﬁont L.Ps are Delaware limited
partnerships, and that the Hudson Waterfront Corps are Delaware corporatimis, Delaware law
therefore applies to Trump’s claim for access to defendants’ books and records.
Under Delaware law, (;,ontracts “are construed as a whole, to give effect to the intentions
- of the parties. Where the contract language is clear and unambiguous, the parties”mtent is
sscertained by giving the language its ordinary and usual meaning.” 47 & T Corp. v Faraday
Capital Ltd., 918 A2d 1104, 1108 (Del 2007) (internal quotation marks and citations omitted).
“The fact that the parties disagree on the meaning of a term rdoes not render that term ambiguous.
.‘Raﬁhcr, a contract is ambiguous only when the provisions in controversy are reasonably or fa}rily. L
‘sﬁs,cept_ilflxlc of different interpretations or may have two or more different meanings’ [citation ‘. L
omitted).” Id.
Here, section 12.2 (a) of the Agreetnents provides that “Itlhe General Partner shall
maintain, or cause to be maintained, complete and accurate records of all transactions of the
Parinership.” Ross Aff, Ex. A, at 66, Section 12.2 (b) requires that “[a}ll books, records and
 acoounts of the Partnership, together with an executed copy of this Partnership Agreement and
| any amendments hereto .. shall be open for the inspection and examination (and making copies)
by the Partners or their authorized representatives during regular business hours.” Id.
Under Delaware law, the phrase “hooks and records{]’ has a common and
well-understood definition.” Arbor Place, L.P. v Encore Opportunity Fund 1.L.C., 2002 WL

B 205681, ¥3 (Del Ch2002). The phrase “can readily bo undgrstocd through ... 6 Del. C. §

-] -
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17—305?’ of Delaware's Revised Uniform Limited Partnership Act (LP Act). Jd, at*3n3.
Section 17-305 of the LP Act “provides limited partners with the right to inspect, among ofher
things, ‘information regarding the status of the business and financial condition of the limited
_partership' and ‘other information regarding the affairs of the limited partnership as is just and
“ tcasona“éla.”’ Madison Ave. Inv. Partners, LLC v America First Real Estate Inv. Partners, L.P.,
806 A2d 165, 170 (Del Ch 2002), citing § 17-305 of the LP Act. |
On March 9, 2006, while the motions to dismiss the amended complaint were sub judice,
 the parties appeared for a conference before the Special Master, who directed defendants ti give
. 3Tmmp access to 20 categories of books, records and accounts of the Hudson Waterfmr}t LPs,
: Th,esta_ categories included; the general ledger, income statements, balance sheets, cash flow
 statemnents, bank records, the check register, accounts receivable records, accounts payable
records, records of partnership distributions, tax returns, audited financial statements, purchase
and sale agreements, mortgages, leases, partnership agreémenm, governmental filings of the
. ‘.parmcrships, appreisals, final offers, ex ecuted marketing agreements and records of amounts .
N reczived in the ransaction not reported on the general ledger in excess of $1 million. 4/17/07
. Grinalds Aff, Exs. B and C.

Trump does not dispute defendants’ assertion that, by June 12, 2006, the general partners i;‘ e
had produced approximately 166,275 pages of books and records of the limited partnerships |
dating back to 1994. 4/17/07 Grinalds Aff., § 8. Between August and October 2006, defendants

| produced additional documents (approximately 8,000 pages) accounting for the fiscal year
| ending March 31, 2006. Trump also does not dispute defendants’ assertion that he has reaeiv;cd

the general ledgers, general journals, books of entry and the Penn Yards sale contract.

- .
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At some point afier the 7/24/06 Decisign, Trump retained his new, current counsel to
"pur-sue the books and records claim. Counsel’s expert, Galvin, reviewed the books and records
éroducs_d by defendants. By letter dated November 13, 2006 to Trump’s counsel, Galvin
identified 21 books and records that he claimed were not produced. Inan e-mail da:ted December
11, 2006, Trump's counsel informed defendants of Hs intention to obtain “every stitch of paper
or electronically stored information” in the possession of the limited partnerships. 4/17/07
| Gruenglas Aff,, Ex. 8.
On December 21, 2006, the parties attended a status conference before the Special
Master. The same day, in an e-mail to the Special Master, Trump's counsel stated his intention
to obtain “all records in the possession of the General Partner, which it obviously holds for th'e,‘
‘benefit of the Limited Partners ..., this is without any limitation or restriction pursuant to the

- agreed-to provision of 12,27 4/17/07 Grinalds Aff,, Ex. O, Attached to this e-mail, Tmmp’é'

' '..‘_clounsal submitted a list of books and records that he claims were not produced by defendag}is.‘
The Special Master directed defendants to produce books and records that were not in
controversy by January 31, 2007.

On January 4, 2007, the Special Master iésued a scheduling order for the production of
~ books and records by January 31, 20077, and for discovery to proceed in February and March
2007 on the limited issues of defendants” compliance with the books and records production a‘n‘é -
‘ the scope: of books, rac.,ords and accounts subject to inspection as intended by the parties under -
the Agreements, On January 16, Trump interjected an addmonal document request, and tﬁe
Special Master extended defcndanés; time for production until February 13, 2007. Defendants

: responded on February 13" indicating that many of the documents had already been produced or - - |

G
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do not éxist.
By the end of March 2007, Trump did not take any discovery in connection with the.
* Special Master’s January 4" scheduling order. However, by letter to the Special Master dated
‘March 20, 2007, Trump claimed that defendants’ February 13® r#sponse was inadequate, that
e - }édditionai dotuments remained outstanding, and he requested a conference. The parties appeared ;‘:;‘ I
N _:b‘._‘afurc the Special Master on March 28, 2007 for 2 meeat and confer, where they discussed the
alleged deficiencies in defendants’ February 13% response and new alleged deficiencies.
Defendants stipulated to the production of specific additional books and records sought by
Trump, and the Special Master so oxi’dered that stipulation (4/11/07 Stipulation). 5/8/07 Grinalds
Aff Ex. A,
The 4/11/07 Stipulation established a schedule for the general partners to respond {0 ] G
- docurnent requests by April 13 and four document requests by April 30, 2047, Of the 20 roquasts § '. ' _‘:: ;if‘;? ”
for documents memonialized in the 4/11/07 Stipulation, many of the documents had alread been
produced or did not exist. Some of the requests required the general pastners 10 obtain back-up
“documentation from banks, such as deposit slips, credit and debit mamds, wire transfer
-‘ éommunications and bank statements. The general partners’ April 30" response int;luded
.ﬁocuments generated after the limited parfnerships’ initial production, such as bank rcgord:si for
| the year ending March 31, 2007, which could not have been produced earlier.
By letter dated April 19, 2007 to the Speciai Master, Trump agein claimed that
-defendants had nﬁt complied with his books and records requests. In a letter dated May 4, 2007,‘
t?ie general partners responded to Trump’s April 19 lettef and another letter request from ‘]mep ,

| dated March 27, 2007. The general partners’ May 4" letter indicates that many of the documents SE

-10~
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' had already been produced, and attaches Trump’s requested new, purportedly non-produced
items as exhibits. ‘

All topether, defendants represent that they have produced over 180,000 pages of hooks
arid records over a 12-year period dating back to 1994. These documents include the limited
partnerships’ tax returns, purchase and sale agreements, mortgages, lealses, governmental filings,
and the general ledger, which defendants claim reflects all financial transactions by the Hudson
Watertront LPs. Trump does not dispute this ciaifn, and, under Delaware law, the documents
produced by dsfendants' constitute books and records, See e.g. Madison Ave. Inv. Partners, LLC,

: ‘806 A2d at 173-74 (holding that parfnership agreements wfth subsidiaries, partnerships’ and
:subsiciia.ries’ mortgage, loan, note and debt agreements, and financial statements and operating |
' rcsufts relating to real estate held by the partnerships and their subsidiaries constituted “books
and recerds”™ within the meaning of section 17-305 [a] [1] and [6] of the LP Act).

Moreover, Trump's counsel has acknowledged, and the documentary evidence

: éamonstrates, that defendants have permitted inspection of, and access to, books and records, nbt_ '7.‘ g i

. rcﬁzscd it. 5/8/07 Gfmalds AfE., 99 6-10; 5/18/07 Gruenglas Aff, Fx. I (Trump’s counsel

admlttmg that certain requested books and records had “been nncovered in one place or emother -
thanks to [defendants’ counsel’s] kind attention,” and acknowledging “the courtesy and
cooperation that is beiﬁg showed in connection with responding to the information requested™),
Yor the foregoing reasons, defendants’ have made & prima facie showing refuting Trump’s claim
tha; they “have repeatedly refused to permit Trump to conduct any inspection or copying, and |
refusod to provide access to documents on request.” Amended Complaint, § 139.

Trump counters that section 12,2 (2) should be read more cxpansively, because it requires

...11.......
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the general partners to maintain “records of all transactions of the Partnership.” The essence of |
Trump's rebuttal argument is that he is entitled 1o, and the general partners have refused to
provide, “every stitch of paper or electronically stored information” in the possession of thi
limited partnerships, and that this right is “without any limitation or restriction”” under section
12.2 of the Agreements. 4/17/07 Gruenglas Aff., Bx, 8; 4/17/07 Grinalds Aff,, Ex. O.
The term “transe;ctions’l is not defined in the agreements. Giving the word its ordinary
. meaning, Merriam-Webster's Dictionary acﬁnes “%ransactfun" as “something transacted;
especially: an exchange or transfer of goods, services, or funds.” Among the relevant definitions
in Black’s Law Dictionary are; “1. The act or an instance of conducting business or other
daaii-ngs;‘ esp., the formation, performance, or discharge of a contract. 2. Something performed
or carried out; a business agreement or exchange. 3. Any activity involving two or more
-pemons.” Black’s Law Dictionary (8" ed. 2004). None of these definitions includes transupziané AT
_that never happenced, such as drafts of contracts and frapsactions that were never consummated, ‘
and related e-mails and correspondence. The limited partnerships’ document production goes
beyond any of these definitions, and Trump fails to explain how the word “transactions”
encompasses “‘every stitch of paper 01; electronically stored information” in the limited
partgerships’ possession, “without any limitation or restriction.” Nor does Trurp cite any
 authority in support of his argument. Therefore, Trump’s argument is unpersuasive.
“Where ... there 1s uncertainty in the meaning and application of the terms of the contract
the court will consider ‘tcstiz'nony pertaining to antecedent agreements, communications and other

factors which bear on the proper interpretation of the contract.” Lillis v AT&T Corp., 2007 WL

- ';2] 10587, *16 (Del Ch 2007) (citation and internal quotation marks omitted). Here, the plain

~12- .
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language of sscﬁc;n 12.2 is clear and unambiguous. However, even assuming for the moment
i -ihat the phrase “records of all transactions of the Partnership” is susceptible to a different
interpretation, the cxtﬁnsi;:: evidence supports defendants’ interpretation of section 12.2 of the
Agreements. Roger Roisman (Roisman), Tmmp.'s lead attorney who drafted and negotiated the . g L
Agreements, testified that this phrase 15 synonymous with the phrase “books and records,” and “ iy
 that the phrascs “gre used inferchangeably.” 4/17/07 Gruenglas Aff, Ex. 6, at 47. Roisman
testified that the books and records provision is ‘fboiierpiaté“ and “customary,” and does pol
require the limited partnerships to maintain records of transactions that were contemplated but
never took place, or transactions where the limited pmtnérship was not a party. /d. at 34, 38.
Roisman also testified that the books and recards provision does not require the limited
partnerships to maintain copies of contract drafts, handwritten notes, communication#, e-mnails, 3 e B
calendar entries, or “every scrapbook paper” relating to a contract. /d. at 43-44, Roisman was -
unable to identify anything in section 12.2 (b) of the Agreements that expands inspection rights -
beyond the statutory rights. Barry Ross, the attorney who negotiated the Agreements on biehalf of -
‘the general partners of the Hudson Waterfront LPs, agrees with Roisman’s testimony.! Ross ‘ |

Aff,, % 1-11. Thus, the parties never intended to expand the scope of books and records

! The court notes that Tramp submits the deposition testimony of Leonard Boxer
(Boxer), who claims to have been the supervising attomey of Roisman’s law firm at the tirne that
the firm represented Trump. Boxer's testimony essentially seeks to broaden the scope of section
12.2 of the Agreements. However, Boxer admitted that e had only “gencral recollections,” that
he “really was not involved with the drafting of the documents,” and that Trump’s curreni
attorney had merely asked him to offer an interpretation of the books and records provisica.
‘Goldberg Aff.,, BEx. O, at 10-11. Therefore, Boxer's testimony is not probative of the partias’
_intent. In any event, Boxer’s testimony is consistent with Roisman's testimony and Ross's
. affidavit in that they all agree that a finder’s fee agreement, if one existed, is subject to a books
and records inspection. However, as discussed above, there was no such agreement,

-] 3
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_ i_ngpections beyond what is permiited under Delaware law, specifically, section 17-305 of the LP '
: - Act,

Furthermote, 'it would be unreasonable and lack business sense to require the limitﬁ:ﬁl
partnerships to maintain “every stitch of paper or elec:_lmni cally stored information” until the
partnerships terminate in 2044, Hillman v Hillman, 910 A2d 262, 270 (Del Ch 2006) (Delaware
courts examine whether contract interpretation is “reasonable and makes business sense,” and
whether “}hc plain language of the confract creates [an] absurd result”); State v Cooper, 573 A2d
1074, 1076 (Det 1990) (stating that literal interpretations of statutory language that yielded
absurd results should be avoided).

Moreover, while Trump argues that alicgatioﬁs ‘of fisca) mismanagement broaden his
| inspection rights, the only fiscal misai—anagemcnt alleged relates to his dismissed causes of
:agricn. Thus, it appears that Trump is attempting to use his right to access the parinerships’

, ‘ _books and records in order to obtain discovery on his dismissed claims. See e.g. Trump's
| 11/22/06 Reply Mem. of Law on Renewal Motion, § 36 (“we made a subpoena-like dermand ...
for Fine;fiew records possessed by the Lirﬁited Partnership — it being required ... under the
Partnership Agreement to keep ‘complete and accurate records of all transactions™).

The Delaware Supreme Court has made clear that discovery and books and records
inspections “are not the same and should not be confused.” Security First Carp. v U.S. Die
Casting and Dev. Co., 687 A2d 563, 570 (Del 1997). The right to inspection of books anid -
secords “is not an invitation to an indiscriminate fishing expedition.” Id. at 565.

Notwithstanding defendants’ production of thousands of documents for Trump’s

inspection, Trump next argues that the general partners failed to produce certain books ant

~14~
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records in thf:ir April 13 response to the 4/11/07 Stipulation. 4/19/07 Goldberg Aff,, Ex. D.
Trump also claims, generally, that there are a “large quantity of records™ that, to date, have not
‘yet been produced and to which he is entitled. 4/19/07 Goldberg Aff,, §6. All of the specific |
" documents that Tromp claims were not produced required the general partners to obtain
* supporting docurnentation from third parties, including Pricewaterhousecoopers, HSBC and
Goldman Sachs. In their April 13" response, the general partners represent that they have:
requested the documents from the third pa.rties, are awaiting responses, and, upon receiving the
décuments will produce them to Trump.
The defendants seen; to have already produced volumi‘nous amounts of the requested
documents. However, Trump has successfully identified at Jeast eight categories of docurnents
| - ‘ that the general partners admittedly (in their April 13" response) did not produce, albeijthigcgusc‘ i |
 the defendants are awaiting responses from third parties. Furthermore, through the affidavit Gf
his attorney, Trump purports that t‘hcm is an additional “large quantity of records” that, to date, -
have not yet been produced aﬁd to which he is entitled. 4/19/07 Goldberg Aff., § 6. This is |
enough to rebut defendants' prima facie showing, |
For the foregoing reasons, a hearing will be held in order to determine specifically whach - .
b.ooks and ze,cérds, if any, the general partners have not permitted Trump to ins?cct.z
Therefore, defendants’ motions (motion sequence numbers 016 and 018) for summary jmﬁgmgnt

dismissing the eighteenth cause of action are denied.

2 The court also notes that, as a limited partner of the Hudson Waterfront LPs, Trumpis =~
entitled to continued access to the limited partnerships’ books and records for the duration ofthe. = "
limited partnership. The court has been made aware of the parties’ mutual agreenient fo appoint
an interlocutor to mediate any future books and records disputes.

\,15...
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Accordingly, it is hereby

ORDERED that defendants’ motions (motion sequence numbers 016 and 018) fof
summary judgment are denied; and if is Mher

' ORDERED that Trurap's motion for summary judgment (motion sequence 017} is

denied; and it is further“‘

ORDERED that the partigs appear on Novsmber. 1,2007 at 9:30 a.m. whereby a hearing
will be held on Trump’s claim for prod{zction of additional books and records by the Limited
Partnership; and it is further

ORDERED that the remainder of the action shall continue.

Dated: October 1, 2007

~16-
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DONALD J, TRUMP, individually and
derivatively on bebalfof ‘
HUDSON WATERFRONT ASS0C,, LP,
HUDSON WATERFRONT ASSOC,, L, 1.P.,
HUDSON WATERFRONT ASSOC. II, L.,
HUDSON WATERFRONT ASSOC. IIL, L.P,,
HUDSON WATERFRONT ASSOC. IV, L.P,
HUDSON WATERFRONT ASSOC. V,LP,,

Plaintiff,
Index No. 602877705
-against- : ,

-~ YBENRY CHENG, VINCENT LO, CHARLES YEUNG,
' EDWARD WONG, DAVID CHIU, HUDSON
. WATERFRONT CORP., HUDSON WATERFRONTT
CORP., HUDSON WATERFRONT II CORP., ‘
HUDSON WATERFRONT 111 CORP., HUDSON
W ATERFRONT IV CORP., HUDSON WATERFRONT -
v CORP., HUDSON WATERFRONT ASS0C,, L.F.,
* HUDSON WATERERONT ASSOC. ], LP.,
" . HUDSON WATERFRONT ASSOC. I, L.P.,
HUDSON WATERFRONT ASSOC. IIL, L.P.,
. HUDSON WATERFRONT ASSOC. IV, LP,
HUDSON WATERFRONT ASSOC. V,L.P,
.~ HUDSON WESTSIDE ASSOC,, L.P.,
‘HUDSON WESTSIDE ASSOC. LL.P,
HUDSON WESTSIDE ASSOC. ILL.P, .
HUDSON WESTSIDE ASSOC, IIL LP,
HUDSON WESTSIDE ASSOC, IV, L.P,
HUDSON WESTSIDE ASSOC. V,L.P,
JOHN DOE ] and JOHN DOE 11,

Defendants.

e -'-"'----"-"—-‘""*‘-‘**“-'-—X

RICHARD B. LOWE, ITI, J:

Motion sequence numbers 014 and 015 are consolidated for disposition.
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BACKGROUND

"This action involves a dispute over the sale price of, and the use of sale procesds from,

‘ parée!‘s of land that were developed by the parties in this action. The 20-count amend e
oompléint asserted direct and derivative causes of action. Defendants moved to dismiss the
a_mcnded comﬁlaint for lack of jurisdictiaﬁ, failure to state a cause of action, and basedd uﬁon

‘éecumantary cvidence.. By'decision and order Aated July 2_4, 2096, this court pranted the
motions to dismiss, dismissing all of plaintiffs’ ‘claim.s except the cilghteanth cause of action for

" access to books and records {the “7/24/06 Decision”). Judgment was entered on Sepf:etmﬁcr 19,
2006. | |
Plaintiff Donald J. Trump (“Trump”) now moves (in motion sequence number 014) 1o
reargue the motions to dismiss pursuant to CPLR 2221 (d), and, upon reargument, for an ur‘d,vz;r ‘: ‘4 e
-denying ihg: motions. Trump also moves ‘io' Tenew his_opposition to defendants’ moticins {0

* dismiss pursuant to CPLR 2221 (c), and, upon renewal, for an order reinstating the caises of B :

action and perm%ttiiig plaintiffs to serve an amended complaint (motion sequence num@a_m_ 0_15)‘. :
Alfernatively, Trump sought relief from the judgment, pursuant to C’PLR,SOH. ) The: facts of T
this case were stated in detail in this court’s decision and order, Trump v Cheng (9 Misc3d

1120[A), 2005 NY sﬁp Op 51703{U7] [Sup Ct, NY County wés]), the 7/24/06 Decision, and this R
court’s decision and ordér dated October 1, 2007 (on motion sequence numbers 016, 017 and ’ SRR

018). Therefore, the court presumes fariliarity with the facts, and the facts will not e restated * ‘;' L

! On the patties consent, these motions were held in abeyance while the partie: 8 éngaged | S
in settlement negotiations, which, it is the court’s anderstanding, did not resotve the pparties’
dispute, Therefore, the court now. addresses these motions.

b

9ol | SEDTAI0 KV g T 1
009 €86 ZIZ XVd ¥I: Ty T A
FOIL EXEMPT | HIGHLY CONFIDENTIAL PRLEEE
X 1213, page 172 of 18 TTO_02545499



‘herein. * : . DISCUSSION

Motion. for Reargument (mot seq 014)

Defendants argue that Trump’s reargument motion is untimely, because it was made . "

~more than 30 days after Trumnp’s service of a copy of the 7/24/06 Decision. In oppoesition,
Trump argues that under CPLR 2103, his rcargummt motion is tamaty, because he hailfive days L
from July 31% (which was August 5™, then another 30 days from August 5*, pursuant fo CPLR e
2’)21 (& (3) (whmh Trump claims, was Septamber 5, In other words Trump argue« that he

' geis the benefit of an additional five-days because he served the order by mail, and that
September 5" {5 35 days from July 31

Under CPLR 2;221 (d) (2), reargument “‘shall be baged upon matters of factor law .

> ‘all,egediy overkmkcd or misapprehanded by the court in determining the prior motion, but shall o
. not include any matters of fact nof offered on the prior motion.” Section (d) (3), added to .th_e B |
s&amte in 1999, states that a motioﬁ for leavé to reargue “éhaﬂ be made within thirty clays aﬁé-r :
- service of a copy af the order detenmmng thé prior motion and written nehce of its exutry.” |
C‘,PLR 2103 (b) (2) provides that “service by | mail shall be complete upon maﬂmg, and

that “where a peripd of time prescrzbed by law is measured from tbe service of 2 pape::.z and R o

service is by mail, five days shall be added to the prescribed period.” In mterpretmg the
mterpldy between CPLR 2221 and 2103, the Practice Commentary fo CPLR 2221 (4> (3) statr::s
as follm_vs:

When the order with notice of entry is served by mail, cleariy an

? Unless otherwme indicated in t’ms decision, defi ned terms in the 7/24/06 Decision Sh?}‘? 4’\;: . o
 hiave the same meaning when used herein. e T
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extra five days under CPLR 2103 (b) (2) get added t0 the 30-day
period when it i¢ the winner who is serving the loser. But should
that extra five days be added when the loser is doing the serving, in
effect letting the loser extend its own time for acting by serving the
obiectionablé order by mail? . -

A 1999 amendment adding a subdivision (d) to CPLR 5513 says
yes, specifically, but note that it applies only to the period in which
to appeal. The new CPLR 2221 (d) (3} has no counterpart
© provision, suggesting that the loser who serves the papers should
- not rely on apy extra time from CPLR 2103 {b) (5) for making the
motion 16 reargue , ‘
(Siegel, 1999 Supp Practice Commentary, McKinney's Cons Laws of NY, Book 7B, C-PLR
2221:8, 2008 Cumulative Pocket Part, at 1_26).
" In other words, CPLR 5513 explicitly permits the loser to add the exira fivedaystothe . |
~ 30-day appeal period even when it is the loser who serves the order. Nb sirnilar amem;lmcnt“wf_as:' : i
made for the motion to reargue pursuant to CPLR 2221, which was independently codified. . E ‘- S
' Thczefqm, the statutory gift of the extra five days for the time to appeal does not apply (o th,e‘ o E  :
" {ime within which a motion for reargument must be made where the losing party serv ezs notice b__f . R i

entry of the underlying order (Thompson v Cuadrado, 277 AD2d 151 [1* Dept 2000]3. CPLR j“

2221 (d) (3) was not intended to enlarge Trump’s time to move for reargument when Ins, asthe - 00

losing party on the underlying motion, had possession. of the order and himself mailecl notice of -
eniry. Accordingly, Trump had 30 days from Juiy 31* the date that he mailed a copy of the

underlying order, to move for reargument.

Here, Trump entered the 7/24/06 Decision with the Clerk of Court on July 31, 2006. On. RERN o

T the same day, he mailed notice of entry 1o all defendants, which completed wice T Ry 315 T T

Thus, Trump bad until August 30 to move to rearguc. ‘Trump moved to reargue on S ezptember 5, | R

2006, six clays later. Therefore, Trump’s reargument motion was untimely under CP TR 2221 .

4o
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(3).
. Moreover, eveén assuming for the moment that Trump has the benefit 6f the ﬁve_-day
" extension under CPLR 2103 (b) (2), which he does not, this provision allaws five days to be
"_“addcd to tha prascribed period,” giving the moving party 15 days from service of notice of entry
~ofthe on:ier Thirty-five days from July 319 is September 4"‘ not as Tmmp argues, Su,ptember -  "

5% Thus, even with the benefit of the ﬁve»day exten310n, Trump’s rcargument motlmx is

untimely.

Fuﬁhermore, the supplemental affirmation of Tmmp’s counsel, J ohn Nicholas lannuzzi,
submitted pror {0 defendan ts' submission of opposition papers, is dated September 12 55,2006 (16
‘days ate) and was mcewed by defendants on Septambar 21,2006 (22 days late). For the

foregomg 1eas018, Trump’s mctlon for reargument, and his attomey § supplemental s ubrmssmn

are untim.ely (Perez v Davis, 8 ADBd 1086, 1087 [4" Dept 2004] [trial court erred in g ;ranang R

defendant’s reargument motion, because motion was untimely made more than 30 dazys after

i

service of a copy of the order granting underlying motion}).
Under ccﬁain;circumstanccs, this court may exercise its discretion t0 look past the 30- day

requirement o hiear a techmcaliy untn:nely motion for reargument (.s'ee e.g. Garcia v esuils of
29 :

Fordham, Inc., 6 ADSd 163, 165 (1% Dept 2004] [holding that it was not an abuse of e:;hscretwn

for trial court to reconsider prior ruling despite 30 days passing from notice of entry < +fprior
order, because an issue had arisen regarding plam’uff’ s claims due to the fact that plaintiff

testified through a Spanish-speaking interpréter], see also Leist v Goldsrem, 305 AD d 468 469

[Zd Dept 2003] [granting reargument was appropriate exercise of court’s discretion vwhere

_ réargu,ment motion “was made at the court’s request and after [p}amtiff’ s] filing of a motice Of

5.
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appeai but prior to the perfection of the appeai D.

.
i,

Heze, however, Trump fails to identify any eircumstances to justify an extension of tnne JRERO R

or any excuse for his untimely motion. Nor does Trump gxplain the even more unt1mc’,=!y
| supplementai afﬁmatmn submxtted by his counsel. Accordingly, pursuant to CPLR 2721 (d)
(3) Tmmp § motion fo reargue is denied as untimely (Transport Workers Union v Schowartz, Sup '
Ct, NY County, Aug. 31, 2005 Rameos, J., Index No. 600268/03 [reargument motion deemed |
untxrne:ly where made 16 days after 30- day deadline].

In any gvent, in reviewing the substance of Trump’s motion, Trump argues thatthe dfmr: |
misapplied the applicable standardg of review on the underlying motion. Specifically’, Trump |
argues that the court failed to credit as true ‘the pleading and opposition papers, improperly

aélted documents submitted by’ cicfendants and 1mproperiy invoked thc business judigment

o . ruie. However, Trump fails to identify any law ot fact overlooked or misapprchendec’i by thc

1

" court in determining the prior motion. Mor,sover, many of Trurnp's argumcnts mcrci*\f repeat

o argumcnts already rejected by the court on the underlying motion to dismiss, which i not the o o

proper function of 2 motion to reargue (Wzllzam P. Pahl Equipment C‘orp. v Kassis, 1 2 _ADZ,é._ o B

22,27 [1* Dept 1992] [“(r)eargument is not designed to afford the unsuccessful party’ successwe B

opportunities to reargue issues previously demded (citation omitted) or o presen_t arg umSH-tS’ - o

dlfferant from those originally asserted”]). Accordingly, Trump’s reargument motioTt (motmn '

sequence number 014) is denied for the additional reason that he fazls to identify any law or fact - o A

overlo oked or nﬁsapprahendad by the court.

Renewal & Relief fmm Judgment (mot seq 015]

" Trump seeks relief under CPLR 2221 (e) and 5015 (a) (2) based upen materizil aiiegedly

I
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" discovered after the 7/24/06 Decision. According to Trurnp, these new documents show that the e

Cheng Group dotninated and controlled the boards of the general partner entities, causing the

general partners to abdicate their corporate rcspcnszblhtles Trump clmms that this cvxdmce
: suppor’as his argument that the genaral partners did not seek to obtain the hlghest przcc’: for the

‘Properties. Specifically, Trump claims that his new evidence shows finder’s fee “kickback”

: "pa-y:men,ts xﬁade to Fineview, an entity allegedly ,ownegi o1 cgn_trolled by ‘Cheng; loans wndein " ‘::_A
violation of the Agreements and %mproper tax payments. B
Unéer CPLR 2221 (e) {2}, rencwal “shall be based upon new facts not offered on the
prior motian that would change the prior dctermmatmn . Renewal is appropnate ““where new
mforrﬁaﬁon arises which existed at the tifne the’ prxoz m{;tzon was made and is relevant 1o the
i " moving party’s claim, but which was unavaﬂabie or unknown to that party at the time o¢f the. ER

| :_o,_riginal muotion” (Lee v Ogden Allzed Maintenance Corp., 226 ADZd 226, 227 [1* Depit 1996])

-  1 Und,ax: CPLR 5015 (a) (2), “[tlhe court which rendered & Judgment or order may relieve aparty :".f" ‘;
fwm it upon such terms as may be just, .. upon the ground of .. newly discovered avitiwhcé R
~which, if mtmdu_ced , would probably have produced a different result and which could not
have been discovered in time S
Asa preiiminér_;; matfar, many of Trump’s renewal arguments are duplicative of the
arguments raised on the undériying mbtion and on his present ﬁetipn for reargument. Moreover, : | ‘_ e o
for the following ;réasons, none of the purported neﬁly«di.soovemd evidence would have }
- “change[d] the prior determination” (CPLR 2221 [e] {Zj) or “would probably have pro (Elu,c;edaj.' -
| ‘different result” (CPLR 5015 [a) {2)).‘

On the renewal motion, Trump submits evidence of a $17.5 million paymantt rrade by
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ﬁxt,é:ii (the puwﬁaser of the Pr_o;‘)cﬁics) % Fineview. In dddition, with motion sequence number
019, dated approximately seven months after his renewal motion, Trump submitted additional
‘purportedly newly-discovered evidence concerning Fineﬁew. _HoWever, a_lli of Trump’s
_e\;idence concerning Fineview demonstrates thét a 1l3ayment was made to Fineview by Extell, not _‘ | SRR
| by the Hudson Waterfront LPs. Moreover, as discussed in this court’s-October 1, 2007 decision

on Trump’s summary ;udgment motion (motion sequence number 017), the Hudson Wat:';rfrom
LPs had no agreement with Fineview and paid no fees to Fineview. Add1tionaliy, Trump’s
counse! admitted in court that the Fineview account dnes not name Cheng as the beneficial

. pwner, but rather, names another individual as the owner of that account (6/8/07 Tr., at *2)
‘Thus, Tn!mp 5 purpoﬁed new evidence conc;arnmg Fineview and ﬁnder § fee “kickbacks”
:based upon the same speculation as Trump § previous aliegatmns and subrnissions to the couﬁ
Tharefora thxs evidence would not produce a different result

Trump argues that his new evidence shows t]mt loans were m.tade bﬁtweem the 111 nited

o _ partnerships and entities related to Cheng and Lo at interest ratf:s that vxolated provxsmms in th,e o

| - Agreements dealing thh Joans. Trump also argues that the limited paxtnarsths made nnproper : -

| tax payments Trump argues. that the loans and tax payments show “‘a pattern, practice and
routine” of misconduct that shouid excuse demand (Tmmp 5 11/22/06 Reply Brief, at 8- 9)
As discussad in the 7/24/06 Demsmn the demand futzhty “analysis is fact- intensive and S
proceeda director-by-director and transaotmn»by-transaotwn (Khanna chan, 2000 WL
1388744, 14,2006 Del Ch LEXIS 86 [Del Ch 20{}5]) Thus, the inquiry is not whethe"l there is o
a pattern, practice or routine of misconduct, but whcther the partlcuiar {ransaction a,t issue |

- involves domination or director interest by a majority of the board, For example, in Goldmanv -
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Pogo.com, Inc. (2002 WL, 1358760, 2002 Del Ch LEXIS 71 {Del Ch 2002]), the board of

directors forgave a debt owed to the company by a director, and, immediately thereafter, the

company received bridge loan ﬁném'mg. 'Acco;dirig to the plaintiff, the bridge loan enabled the S
company to forgive the director’s debt, rendering that director interested in the decision to

+ approve the loan. The plaintiff argued that this director was interested in subsequent loms
because of the debt forgiveness on the iniiial bridge loan. , W

The Delaware Chancery Ccmrt refused to excuse demand relating to a subsequent loan,

" pecaise the plaintiff failed to allege facts razsmg a reasonable doubt that 2 majority of the board

tacked disinterestedness or independence concerning the 1ater loan. The court stated:
T have expressed in my analysis ... 8 ﬁmdamental uneasiness with
the line of reasoning advanced by 'Plaintiff that a given board
member’s disqualifying interest or association in one transaction
will ipso facto render that board member dlsquahﬁed in perpetuity
for futurs transactions. Because the Comp}amt alleges nothmg
more than [the director’ 5] debt forgiveness prior to the First Bridge

- Loan, 1 find as 2 matter of law that Plaintiff has failed to set forth

sufficient facts rebutting the presumptwn. that [the director] acted
independently and dxsmterestedly in approving the Third Bridge
Loan . : ’

(Id. at *6).

Similarly, here, even assuming for the moment that the loan interest rates were not
permitted under the Agreements and that the limited partnerships made improper tax. paymen&,
Tﬁzmp fails to allege that the loans or {ax paymcnts had anything to do with defendam 4 forcing - |

_ the hmﬂcd paﬁnersmps t6 undersell the Properties, which is the transaction that is thes 3 imbje'ot of 1 R
o mmp s claims. In other words, none of the purported new evidence indicates that ari }{ of the 8

dafcndants were interested in the sale ef thie Properties, lacked mdcpandencs or dommated the f |

board with respect to the relevant transaction, that is, the sale of the Penn Yards. Thetefore, 1hts

-9-
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evidence would not produce a different result.

Mareover, with respect to the purported improper tax payments, “Trump faﬂs to e plam

why these payments were improper, and the Agreements expressly permit the

pay taxes for the partners and fo make tax dxstnbutzons to meet each partner’s

(Agrcaments §8 9 [e] and 20.9). Indeed, defendanis subrmt documentary evidence showmg that

o the hrmted partncrshlps distributed funds to Trump to cover his fax liabilities:

fiscal year 2001 2002, §5,642, 17{) for ﬁscal year 2002- 2003 and $12,976,086 for fiscal Vear

general partnets o

tax liabilities SN R

$6,851 ,283, 'fo_r | 5 - e

2003-2004 (1 1/17}06 Gross Aff Bxs. B, F and (). Thus of the purported $50 mitlion i

improper tax distributions, Trump hunself was the beneﬁoxary of appmxlmately $25.5 mlhon n

- fax ,distr_ibnti,éns, which, bassd upon defendants’ documsntary evidence, was permitied under ;ha R

N . Agreements

Trump also argues for the first time in his rep}y papets that the limited

pa;tm&ships'eafchy e

had one dlrectoz Chris Lam (Lam), and one ofﬁcer, Gross, both of whom were controlled by

Cheng. Trump argues that Lam is the nexus between the General Partner and Cheng” (1 1)’22/06

~  Goldberg AFE, T 1) Hewaver defendants submzt documentary avrdence showmg six. lilrecters

“and at laast two officers, thereby underrmmng Trump'’s argument.

‘ CPLR 5015 (a) (3) offers ;el1af upon gpounds of “fraud mlsrepresentanon, or | )ither

misconduct of an adverse party ... .” However, Trump fails to show that defendants wwithheld the

purported newly-discovered evidence, or engaged in any fraud or mi_sconduct

with re spect to this

evidence, Trump aisc fails to show any 1mpropncty in “the means by which the prioT ordqr,.wa-s 5

: _procu-red"’ (H-élqer v Nasser, 289 AD2d 200, 201 [2d Dept 2001]). For the foregoing reasons,

Trump’s motion (motion sequence number 015) for renewal and rehef from judgment s dcmed - o

-10-
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Accordingly, it is hereby | |
a ,ORD_EEED that plaintiffs’ rmotions (metion éequg_nee m}mbsa:s 014 and ‘01.5.) for |

| reargnm_e:it; renéWal and relief -'fcan'l judgment, are denied.

| Dated: January 6, 2008

A11-
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Trump v Cheng
2009 NY Slip Op 05376
Decided on June 30, 2009

Appellate Division, First Department

Published by New York State Law Reporting Bureau
pursuant to Judiciary Law § 431.

This opinion is uncorrected and subject to revision before
‘publication in the Official Reports.

Decided on June 30, 2009
Gonzalez, P.J., Friedman, Moskowitz, Remwwk
Freedman, JJ. 93 5C-

935 935A 935B 936 936A 936B 602877/05

[*1]Donald J. Trump, etc., et al., Plaintiffs-Appellants,
v

Henry Cheng, et al., Defendants-Respondents, John Doe I, et al,,

Defendants.
hitp://wrww.nycourts.gov/reporter/3dseries/2009/2009_05376.htm | 6/30/2009
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Trump v Cheng (2009 NY Slip Op 05376) Page 2 of 6

Jay Goldberg, New York, for appellant.

Dornbush Schaeffer Strongin & Venaglia, LLP,
New York

(Richard Schaeffer of co*e.msel} for Henry Cheng, |
Vincent Lo, u

Hudson Wests;.de Assoc., L.P. Hudson Westszde
Assoc. I, L.P.,

Hudson Westsme Assoc. II, L.P., Hudson Westside
Assoc. 111,

L.P., Hudson Westside Assoc. IV, L.P. and Hudson
Westside

Assoc. V, L.P., respondents.

Sullivan & Cromwell LLP, New York (Robert J.
Giuffra, Jr., |
of counsel), for Hudson Waterfront Corp. I, II, III,
IVand V

Corporations, respondents.

Bryan Cave, LLP, New York (Kristina Ohver of
counsel), for

Hudson Waterfront Associates I, 1L, III, IV, and V,
L.P.,

respondents,

Judgment, Supteme Court, New York County
(Richard B. Lowe IH, J.), entered September 19,

http //www nycom‘ts gov/reporter/3dseries/2009/2009_05376.htm , 6/30/2009
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Trump v Cheng (2009 NY Slip Op 05376) Page 3 of 6

2006, in an action arising out of the sale of
certain real estate for an allegedly inadequate price
brought by a minority limited partner against the
majority limited partners and general partners of
limited partnerships Organized by the parties to
develop the real estate, dismissing all but the 18th
cause of action, and bringing up for review orders,
same court and Justice, entered July 27, 2006,
which, inter alia, granted defendiants’ motion to

~dismiss the amended complaint with the exception
of that part of the 18th cause of action seeking
access to certain books and records; order, same |
court and ]ustice, entered October 3, 2007, Which |
denied plaintiff's motion for access to certain
additional books and records; and order, same court
and Justice, entered January 7, 2009, whi‘ch{ denied
plaintiff's motion to vacate the above judgment on
the ground of newly discovered evidence, and, sub

silentio, denied plaintiff's motion that the [*2]court

http://www.nycourts.gov/reborter/’:’dseries/2009/2009__05376.htm 6/30/2009
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recuse itself, unanimously affirmed, with costs.
Appeals from the orders entered July 27, 2006
unanimously dismissed, without costs, as subsumed

in the appeal from the judgment.

The court did not abuse its discretion in

refusing to recuse itself (see People v Moreno, 70

-NY2d 4039 406 [1987]; Robert Marini Bldr. v Rao,
263 AD2d 846, 847-848 [1999]). With respect to
the books-and-records claim, the court correctly
construed section 12.2 of the partnership
agreements as conferring a right of inspection no
broader than that under Delaware's Revised
Uniform Limitéd Partnership Act (6 Del Codé) §
17-305, such that plaintiff had a right to inspect
records of "transactions" consummated by the
partnerships but no right to a full discovery of

* matters that did not involve partnership

"transactions" (see Security First Corp. v U.S. Die

http://www.nycourts.gov/reporter/3dseries/2009/2009_05376 htm 6/30/2009
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. Trump v Cheng (2005 N'Y Stp Op 05376) Page S of 6

Casting & Dev. Co., 687 A2d 563, 570 [Del
Sup Ct 1997]). Plaintiff's remaining claims were
properly dismissed. His direct claims, in fact, are
derivative claims (see Tooley v Domidson, Lufkin,
& Jenrette, 845 A2d 1031 [Del Sup Ct 2004]), and
his derivative claims do not allege "with
particularity" the reasons why a presuit demand on
the general partners was not "likely to succeed" (6
Del Code § 17-1003, § 17-1001). In the latter
regard, plaintiff's ailegéﬁion_s are msufficient "to
create a reasonable doubt either as to whether the
directors are disinterested and independent or
whether the transaction at issue resulted from a
valid exercise of business judgment" (Simon v
Becherer, 7 AD3d 66, 71-72 [2004]). The court also

properly denied vacatur of the judgment based on

newly discovered evidence as plaintiff failed to
demonstrate that the purported new evidence was

recently discovered or could not have been earlier

http:/fwww.nycourts.gov/reporter/3dseries/2009/2009 _05376.htm ' 6/30/2009
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discovered by the exercise of due diligence
(Nutmeg Fin. Servs. v Richstone, 186 AD2d 58, 59
[1992]). We have considered plaintiff's other
arguments, including that the court has personal
jurisdiction over defendant Lo, and find them

| without merit.

THIS CONSTITUTES THE DECISION AND
ORDER |
OF THE SUPREME COURT, APPELLATE
DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2009

CLERK

[, Rewm.toDesision Ljst ».. ]
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