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THIS AGREEMENT OF PURCHASE AND SALE AND ESCROW 
INSTRUCTIONS (this “Agreement”) is made as of June 26, 2023 (the “Effective Date”), by 
and between TRUMP FERRY POINT LLC, a Delaware limited liability company (“Seller”), 
and BALLY’S CORPORATION, a Delaware corporation (“Buyer”). 

IN CONSIDERATION OF the mutual covenants and conditions contained herein, the 
parties hereto (together, the “Parties” and each, a “Party”) do hereby agree and covenant with 
each other as follows: 

1. DEFINITIONS. 

1.1 “Affiliate” means, with respect to any Person, any Person that, directly or 
indirectly, Controls, is Controlled by, or is under common Control with, such Person. 

1.2 “Assumed Contracts” means all of the Equipment Leases and Service 
Contracts. 

1.3 “Bill of Sale” means a bill of sale in the form attached hereto as EXHIBIT 
C, conveying the FF&E and Inventory to Buyer. 

1.4 “Blocked Person” has the meaning specified in Section 5.1.2.4. 

1.5 “Business Day” means a day other than Saturday, Sunday or other day 
when commercial banks in New York City, New York are authorized or required by Law to 
close. 

1.6 “Claim” means any claim, demand, liability, arbitration, legal action or 
proceeding, investigation, fine or other penalty, and damages, loss, cost or expense related 
thereto (including attorneys’ fees and disbursements actually and reasonably incurred). 

1.7 “Closing” means the consummation of the sale and purchase as 
contemplated herein. 

1.8 “Closing Date” has the meaning specified in Section 10.1. 

1.9 “Closing Documents” has the meaning specified in Section 10.3. 

1.10 “Commissioner” shall mean the Commissioner of the New York City 
Department of Parks & Recreation.   

1.11 “Contract Assignment” means an Assignment and Assumption of 
Contracts substantively in the form attached hereto as EXHIBIT D. 

1.12 “Contract Period” means the period from the Effective Date through the 
Closing. 

1.13  “Control” means, with respect to a Person, (a) the ownership, directly or 
indirectly, of more than fifty percent (50%) of the legal or beneficial interests in such Person, or 
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(b) the possession, directly or indirectly, of the power to direct or cause the direction of the 
management or policies of such Person, or the power to veto major management or policy 
decisions of such Person, whether through the ownership of voting securities or interests, by 
agreement, or otherwise. “Controlling” and “Controlled” shall have meanings correlative thereto. 

1.14 “Effective Date” has the meaning specified in the initial paragraph of this 
Agreement. 

1.15 “Eligible Employees” means all Employees whom the Seller employs at 
the Licensed Premises immediately prior to Closing. 

1.16 “Employee” / “Employees” means all persons employed at the Licensed 
Premises by Seller and includes employees not currently working who are on a leave of absence 
or who have claims for reinstatement pending. 

1.17 “Employee Leave” means vacation, sick leave and any other paid leave 
accrued or accruing with respect to Employees. 

1.18 “Employee Liabilities” means all obligations and liabilities, actual or 
contingent with respect to Employees, whether accruing before or after Closing, including any 
and all obligations or liabilities: for (A) wages, salaries, Employee Leave, fringe benefits, 
mandatory withholdings, garnishments, and payroll taxes; (B) contributions and other payments 
to Employee Plans, (C) worker’s compensation claims based on any real or alleged occurrence 
prior to Closing; and (D) claims or penalties under applicable Laws governing 
employer/employee relations (including the National Labor Relations Act and other labor 
relations laws, fair employment standards Laws, fair employment practices and anti-
discrimination Laws, the Worker Adjustment and Retraining Notification Act of 1988, ERISA, 
the Multi-Employer Pension Plan Amendments Act, and the Consolidated Omnibus Budget 
Reconciliation Act of 1985). 

1.19 “Employee Plan” means an employee benefit plan (as defined in ERISA) 
to which any of Seller or an Affiliate of Seller currently makes contributions on account of any 
Employees. 

1.20 “Equipment Lease” means the agreements covering any item(s) of leased 
FF&E. 

1.21 “ERISA” means the Employee Retirement Income Security Act of 1974, 
as amended.  

1.22 “Escrow” means the escrow established with Escrow Agent pursuant to 
this Agreement for purposes of holding, pending Closing, the Purchase Price and the Transfer 
Instruments to be delivered at Closing. 

1.23 “Escrow Agent” means Fidelity National Title Insurance Company, 
whenever acting in the capacity of an escrow holder pursuant hereto. 
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1.24 “Excluded Records” means (A) appraisals, Seller’s internal valuations, 
marketing plans for the sale or assignment of Seller’s right, title and interest in and to the License 
Agreement and/or the Licensed Premises, and records, information, documents and other 
materials (i) subject to attorney-client privilege or obligations of confidentiality on Seller’s part 
or (ii) that is confidential or proprietary to Seller, (B) proprietary records pertaining to Employee 
handbooks, training materials and records, policy acknowledgments, personnel records, 
disciplinary records, benefits information, HIPAA-covered information, I-9s, W-4s, and similar 
items, (C) customer lists, guest data, and similar items, and (D) tax returns, audits, and other 
financial, operating, accounting and tax information as submitted to Licensor with respect to the 
Licensed Premises and its financial or operating performance or history prior to January 1, 2019.   

1.25 “Excluded IP” means any words, trade names, trademarks, service marks, 
designs, logos, symbols, emblems, insignias, indicia of origin, slogans, websites, URLs, goodwill 
and other intellectual property used, registered, licensed, sub-licensed or owned by (A) Seller, 
(B) any Affiliate of Seller, (C) any Trump Family Member, (D) Trump Affiliate, and/or (E) any 
other Seller related entity, including, but not limited to, (i) Trump IP, (ii) Trump Brand, and (iii) 
any intellectual property containing the following words or phrases: “Trump”, “Trump 
International” or “Trump Golf” or any derivatives thereof.  For the avoidance of doubt, the 
following are Excluded IP:  Trump Golf Links at Ferry Point Park, and www.trumpgolf.com.   

1.26 “Excluded Property” means any personal property, furniture, fixtures 
and/or equipment (A) identified by Seller within five (5) Business Days of the Effective Date 
and/or (B) with a word, name, mark, design, logo, symbol, emblem, insignia, indicia of origin or 
slogan that is Excluded IP. 

1.27 “FF&E” means machinery, equipment, appliances, furniture, fittings, 
removable fixtures, tools and other articles of durable personal property of every kind and nature, 
including spare parts and reserve stock, which are owned or leased by or for the account of Seller 
and are used or useable in the operation of the Licensed Premises, including and subject to 
depletion and replacement in the Ordinary Course: (1) furniture, furnishings and equipment, (2) 
any form of consumer electronic equipment, (3) telecommunications equipment, (4) computer 
equipment and software, (5) china, crystal, dishware, glassware, silverware, flatware and other 
operating inventory as reasonably determined by Seller, (6) kitchen appliances, cookware and 
other cooking utensils, (7) all art work currently displayed in the clubhouse, and (8) manuals, 
schematics, plans and other written materials pertaining to the use, operation, maintenance or 
repair of any item of FF&E; but excluding (a) Excluded Property, (b) personal property owned 
by Licensor, any manager or any guest, concessionaire, licensee or other third party (unless such 
person owns such property for the account or benefit of Seller), (c) manuals, records and other 
like materials owned by (and proprietary to) the Seller, and (d) computer software licensed to 
Seller, unless (A) such license is by its terms transferable in connection with the sale or 
assignment of Seller’s right, title and interest in and to the Licensed Premises to Buyer and (B) 
Buyer pays any fee or other charge imposed by the licensor in connection with such a transfer.    

1.28 “Final Statement” has the meaning specified in Section 8.2. 

1.29 “General Assignment” means a General Assignment and Assumption 
substantively in the form attached hereto as EXHIBIT E. 
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1.30 “Governmental Authority” means any of the United States Government, 
any district (including the District of Columbia), the government of any of the United States, or 
the government of any county or municipality therein, and any executive department, legislative 
body, administrative or regulatory agency, bureau, instrumentality, court, officer (whether 
elected, appointed or otherwise designated) or other authority thereof, whenever purporting to act 
in an official capacity. 

1.31 “Improvements” means all of the buildings, other immovable structures 
and improvements, and fixtures on the Licensed Premises, including, without limitation, the 
clubhouse facilities. 

1.32 “Indemnify” means to hold harmless, defend and indemnify an 
indemnitee from and against a Claim, by counsel reasonably satisfactory to it, all at the sole 
expense and liability of the indemnitor. 

1.33 “Intangibles” means Seller’s rights, title and interest, if any, to the extent 
assignable in connection with the sale or assignment of Seller’s right, title and interest in and to 
the Licensed Premises, in (A) the Records, other than the Excluded Records; (B) the plans and 
specifications for the Improvements; (C) the Permits; (D) any telephone numbers maintained at 
the Licensed Premises; and (E) all other intangible property related to the ownership or operation 
of the Licensed Premises, but excluding (i) the Excluded IP and any items with a name, mark, 
design or logo that is Excluded IP, (ii) the Excluded Records, (iii) rights to reserve accounts or 
impound accounts existing as of Closing with respect to any loan, or other document 
encumbering the Licensed Premises or with respect to any management agreement, franchise 
agreement or other contract or agreement relating to the Licensed Premises, and (iv) rights of 
Seller under this Agreement, including rights to any assets excluded from the sale to Buyer under 
other provisions hereof. 

1.34 “Inventory” means (A) all goods held for sale to guests of the Licensed 
Premises and others in the Ordinary Course and (B) the stock of supplies and other consumables 
used in the operation and maintenance of the Licensed Premises in the Ordinary Course, but 
excluding (i) any items with a name, mark, design or logo that is Excluded IP, (ii) Liquor 
Inventory and (iii) operating inventory as reasonably determined by Seller. 

1.35 “Laws” means any and all, as the same may now exist or may be hereafter 
modified, supplemented or promulgated: 

1.35.1 Constitutions, statutes, ordinances, rules, regulations, orders, 
rulings or decrees of any Governmental Authority. 

1.35.2 Agreements with or covenants or commitments to any Government 
Authority which are binding upon Seller or any of the elements of the Licensed Premises 
(including any requirements or conditions for the use or enjoyment of any license, permit, 
approval, authorization or consent legally required for the operation of the Licensed Premises). 

1.36 “License Agreement” means that certain License Agreement between 
Seller and Licensor, dated February 21, 2012, regarding the operation, management and 
maintenance of an 18-hole golf course, lighted driving range and ancillary facilities and the 
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design, construction, operation, management and maintenance of a permanent clubhouse at Ferry 
Point Park.  

1.37 “License Agreement Assignment and Assumption” means an 
Assignment and Assumption of License Agreement substantively in the form attached hereto as 
EXHIBIT B. 

1.38 “Licensed Premises” shall have the meaning ascribed thereto in the 
License Agreement, together with all FF&E, Inventory and Intangibles comprising the “Trump 
Golf Links at Ferry Point Park” located in the City of New York, State of New York, but 
excluding any Excluded IP. 

1.39 “Licensor” means City of New York, acting by and through its 
Department of Parks and Recreation, as the licensor under the License Agreement. 

1.40 “Liquor Inventory” means all liquor, wine, beer and other alcoholic 
beverages held for sale to guests of the Licensed Premises and others in the Ordinary Course or 
otherwise used in the operation of the Licensed Premises. 

1.41 “Liquor Licenses” means the governmental licenses, permits or other 
authorizations for the Liquor Operations.  

1.42 “Liquor Operations” means the sale and service of liquor, wine, beer and 
other alcoholic beverages at the Licensed Premises. 

1.43 “Ordinary Course” means the course of day-to-day operation of the 
Licensed Premises in a manner that is consistent with the policies, practices and procedures for 
operations in effect as of the Effective Date. 

1.44 “Permit” means any permit, certificate, license or other form of 
authorization or approval issued by a government agency or authority and legally required for the 
operation and use of the Licensed Premises as currently used and operated (including any 
certificates of occupancy with respect to the Improvements, elevator permits, conditional use 
permits, zoning variances and business licenses, but excluding Liquor Licenses) to the extent 
held and assignable by Seller or otherwise transferable with the Licensed Premises.   

1.45 “Permitted Assignee” has the meaning specified in Section 14. 

1.46 “Person” or “person” means an individual, sole proprietorship, group, 
partnership (including general partnership, limited partnership and limited liability partnership), 
estate, limited liability company, corporation, firm, business trust, joint stock company, trust, 
unincorporated association, joint venture or other entity or organization of whatever nature or 
any Government Related Person (as defined in the definition of “Prohibited Person”). 

1.47 “Preliminary Statement” has the meaning specified in Section 8.1. 

1.48 “Prohibited Person” means a Person (a) described in Section 1 of, or 
listed in the Annex to, or who is otherwise subject to the provisions of, the Executive Order No. 
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13224 on Terrorist Financing, effective September 23, 2001, and relating to Blocking Property 
and Prohibiting Transactions With Persons Who Commit, Threaten to Commit or Support 
Terrorism, (b) named as a “Specifically Designated National (SDN)” on the most current list 
published by the U.S. Treasury Department Office of Foreign Assets Control at its official 
website (http://www.treas.gov/offices/eotffc/ofac/sdn/t11sdn.pdf) or at any replacement website 
or other replacement official publication of such list or is named on any other Government 
Related Person or regulatory list issued after September 11, 2001, or is otherwise designated by 
the U.S. Department of Treasury’s Office of Foreign Assets Control from time to time as a 
“specially designated national” or “blocked person” or similar status, (c) acting, directly or 
indirectly, in contravention of any AML Law or a Person that has been convicted of a violation 
of any AML Laws, (d) that is a terrorist organization or narcotic trafficker, including, but not 
limited to, a Person that is included on any relevant lists maintained by the United Nations, North 
Atlantic Treaty Organization, Financial Action Task Force on Money Laundering, U.S. Office of 
Foreign Assets Control, U.S. Securities and Exchange Commission, U.S. Federal Bureau of 
Investigation, U.S. Central Intelligence Agency, U.S. Internal Revenue Service, Financial Action 
Task Force of South America (GAFISUD), Financial Action Task Force Caribbean (GAFIC), 
Middle East & North Africa Financial Action Task Force (MENAFAFT), Asia and Pacific 
Group on Money Laundering (APG), all as may be amended, modified, succeeded or replaced 
from time to time, (e) that has been declared a terrorist by a final judgment, (f) otherwise 
identified by any Government Related Person of the United States of America or any of its 
political subdivisions as a Person with whom Seller is prohibited from transacting business, (g) 
convicted of a felony, a crime of fraud or similar malfeasance or other criminal offense for which 
incarceration for a period of 1 year or longer is a potential penalty under the applicable statute or 
that has been (or an Affiliate of such Person has been) subject to sanction or similar action by 
any Government Related Person, (h) that in Seller’s reasonable judgment, could cause Seller, any 
Trump Family Member or any Affiliate of any of the foregoing to violate any law, or cause any 
of their assets or interests, to be subject to any fines, penalties, sanctions, confiscation or similar 
liability or action under any sanctions laws, or (i) owned or Controlled by, or acting for or on 
behalf of, any Person described in any of clauses (a) through (h) above. 

As used in the definition of “Prohibited Person,” each of the following terms has the meaning 
set forth for it: 

“AML Laws” means Laws and policies (including the Patriot Act and those issued by the U.S. 
Office of Foreign Asset Control and the U.S. Department of Treasury), all as amended, modified, 
succeeded or replaced from time to time, relating in whole or in part to money laundering or 
terrorism.   

“Government Related Person” means (a) an international, foreign, national, federal, state, 
county, regional, municipal, or local government or political subdivision of any of the foregoing, 
or any agency, board, commission, court, administrative tribunal, instrumentality, department, or 
other body thereof; (b) any Person with jurisdiction exercising executive, legislative, judicial 
(including any court or tribunal), regulatory or administrative functions of or pertaining to 
governmental or quasi-governmental issues; (c) a public utility, sovereign wealth fund, state 
owned company, state operated company, or other commercial or similar Person directly or 
indirectly owned, in whole or in part, or Controlled, by a Government Related Person; (d) a 
political party; (e) a public international organization; (f) a candidate for political office at any 
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level; (g) a public or quasi-governmental organization (including the United Nations, World 
Bank or International Monetary Fund), or (h) an official, officer, employee or consultant of, or a 
private person acting for or on behalf of any person, entity, organization, governmental division, 
body, agency or office described in the preceding clauses (a) through (g). 

“Legal Requirement” means a law, statute, regulation, rule, order, judgement, directive or other 
requirement of any Government Related Person, now or hereafter in force, each as may be 
amended, modified, succeeded or replaced from time to time. 

1.49 “Purchase Price” means the gross purchase price being paid by Buyer to 
Seller for all of Seller’s right, title and interest under the License Agreement as set forth in 
Section 3.1. 

1.50 “Records” means all of the books, records, correspondence and other 
files, both paper and electronic (and including any accounting, database or other record-keeping 
software used in connection with such books and records which Seller owns or otherwise has the 
right freely to transfer) which have been received or generated and maintained in the course of 
operation of the Licensed Premises and which are in Seller’s possession or control, excluding the 
Excluded Records. 

1.51 “Seller’s Knowledge” means the actual present (and not the constructive) 
knowledge of Ron Lieberman, and does not imply that said individual (A) has or should have 
conducted any inspection, examination or other inquiry to determine the accuracy of any 
representation, warranty or other statement made “to Seller’s Knowledge” in this Agreement or 
in any other document delivered by Seller prior to or at Closing or (B) has any personal liability 
with respect to any such representation, warranty or other statement. 

1.52 “Service Contract” means any of the contracts or other arrangements, for 
the continuing provision of services relating to the improvement, maintenance, repair, protection 
or operation of the Licensed Premises.  Notwithstanding the foregoing, “Service Contract” shall 
not include any company-wide Trump agreements entered into at the parent level that apply to 
other Trump properties (in addition to the Licensed Premises), which agreements shall no longer 
apply to the Licensed Premises following Closing.   

1.53 “Transfer Instruments” means all the instruments by which Seller will 
convey or assign Seller’s right, title or interest in and to the Licensed Premises and related assets 
to Buyer hereunder, including the License Agreement Assignment and Assumption, the Bill of 
Sale, the Contract Assignment, and the General Assignment. 

1.54 “Trump Affiliate” shall mean any Trump Family Member and any 
Affiliate of any one or a combination of Trump Family Members.  The term shall not include 
Seller. 

1.55 “Trump Brand” shall mean the Trump Golf brand. 

1.56 “Trump IP” shall mean the Trump Brand and all current and future 
trademarks, trade names, service marks, domain names, designs, logos, symbols, product 
configuration, industrial design, trade dress, slogans and other indicia of origin for the Trump 
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mark or the Trump Brand as well as any trademark owned or controlled by Seller, any Affiliate 
of Seller or a Trump Family Member, including all derivations of any of the foregoing. 

1.57 “Trump Family Member” shall mean (i) Donald J. Trump (“DJT”); any 
child, descendant or sibling of DJT (including relationships resulting from adoption); (ii) the 
spouse of DJT or any individual covered by clause (i) above); or (iii) the estate, or any guardian, 
custodian, conservator or committee of, or any trust, limited liability company, partnership or 
other entity for the primary benefit of DJT and/or of any Person(s) covered by clauses (i) and (ii) 
above. 

1.58 Other Definitions. Terms defined in any other part of this Agreement 
(including “Seller,” “Buyer,” “Party” and “Parties,” and “Agreement,” defined in the initial 
paragraph hereof) shall have the defined meanings wherever capitalized herein.  As used in this 
Agreement, (i) the terms “herein,” “hereof” and “hereunder” refer to this Agreement in its 
entirety and are not limited to any specific sections; and (ii) the term “including” shall be read as 
“including without limitation” and the term “includes” shall be read as “includes without 
limitation.”  Wherever appropriate in this Agreement, the singular shall be deemed to refer to the 
plural and the plural to the singular, and pronouns of certain genders shall be deemed to 
comprehend either or both of the other genders.   

2. COVENANT OF PURCHASE AND SALE.  On and subject to the terms and 
conditions set forth in this Agreement, Seller shall sell, convey, assign and transfer to Buyer, and 
Buyer shall purchase and accept from Seller, all of Seller’s right, title and interest under the 
License Agreement and assume from and after Closing all obligations and liabilities arising 
from, connected with or related to such License Agreement. 

3. PURCHASE PRICE.  The Purchase Price is FIFTY MILLION AND 00/100 
DOLLARS ($50,000,000.00).  The net amount thereof payable to Seller shall be subject to 
credits, prorations and other adjustments as provided in Section 8. 

4. APPROVAL CONDITIONS; DILIGENCE. 

4.1 Termination for Failure to Obtain Approval of Assignment of License 
Agreement.  If, within thirty (30) days following the Effective Date, TIME BEING OF THE 
ESSENCE, Buyer is unable to obtain approval from Licensor to assign Seller’s right, title and 
interest in the License Agreement to Buyer, then either Buyer or Seller shall have the right to 
terminate this Agreement by written notice to the other party, and if either party exercises such 
right, this Agreement shall terminate and be of no further force or effect.   

4.2 Commissioner Approval.  Notwithstanding anything to the contrary 
contained herein, Buyer acknowledges and agrees that (a) Seller has no right to sell, transfer, 
assign, sublicense or encumber in any way the License Agreement, a majority of the shares of 
Seller, or any equipment furnished as provided in the License Agreement, or any interest therein, 
or consent, allow or permit any other person or party to use any part of the Licensed Premises, 
buildings, spaces or facilities covered by the License Agreement, unless approved in advance in 
writing by the Commissioner, (b) the execution of this Agreement and/or the performance by the 
Parties hereunder prior to Closing shall not constitute a sale, transfer, assignment or 
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encumbrance of the License Agreement and (c) no sale, transfer, assignment or encumbrance of 
the License Agreement shall occur or be deemed to have occurred unless and until the Parties 
shall have received the written approval of the Commissioner.   

4.3 Non-Disclosure.  In no event shall Buyer communicate with any 
employees of or at the Licensed Premises other than (A) the general manager (“General 
Manager”) and (B) such other executive Employees, if any, as Seller designates in writing from 
time-to-time (“Designees”), nor shall Buyer disclose or permit to be disclosed to any Employees, 
other than the General Manager and any Designees, the nature or reason for Buyer’s presence on 
or about the Licensed Premises, without Seller’s prior written approval.  Seller shall have the 
right to have a representative of Seller present during all communications with the General 
Manager and/or any Designees and to require that such communications be conducted when 
Seller’s representative is available. 

4.4 Discussions with Government Authorities.  Buyer, and its attorneys, 
consultants and other representatives shall have the absolute and unqualified right to meet with 
or otherwise communicate with any Governmental Authority, or any official, employee, agent or 
representative thereof, regarding the Licensed Premises, the License Agreement or otherwise in 
connection with this Agreement or Buyer’s intended use of the Licensed Premises. 

5. REPRESENTATIONS. 

5.1 By Seller. 

5.1.1 Regarding the License Agreement and the Licensed 
Premises.  Seller hereby represents to Buyer that, as of the Effective Date, except as disclosed in 
any third party report or other written document or notice obtained by or furnished or delivered 
to Buyer or in any documents made available to Buyer prior to the date hereof: 

5.1.1.1 The License Agreement is in full force and effect and, 
to Seller’s Knowledge, no default or event of default by Seller under the License Agreement has 
occurred and remains uncured.  A true and correct copy of the License Agreement and all 
exhibits thereto (including, without limitation, the Development Agreement and the Nicklaus 
Subcontract) has been delivered to Buyer and is attached hereto as EXHIBIT G.   

5.1.1.2 To Seller’s Knowledge, Seller has met all of Seller’s 
obligations under the Development Agreement to be performed to date, and, to Seller’s 
Knowledge, no default or event of default by Seller under the Development Agreement has 
occurred and remains uncured. 

5.1.1.3 To Seller’s Knowledge, the Nicklaus Subcontract 
remains in full force and effect and, to Seller’s Knowledge, no default or event of default under 
the Nicklaus Subcontract has occurred and remains uncured. 

5.1.1.4 Except for the License Agreement, the Licensed 
Premises is vacant and free of any leases, tenancies, or sub-licenses and is free and clear of all 
liens and encumbrances.  To Seller’s Knowledge, no persons or entities have made any written 
claims regarding a right to lease, license or otherwise occupy all or any portion of the Licensed 
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Premises other than Licensor and Seller.  To Seller’s Knowledge, no person or entity (other than 
Buyer) has any right of first refusal or other right or option to acquire the Licensed Premises or 
be an assignee of the License Agreement. 

5.1.1.5 Seller has good title to the Inventory and FF&E, other 
than those items of FF&E subject to the Equipment Leases.  The FF&E is free and clear of all 
liens and encumbrances, including, without limitation, mortgages, judgments and mechanics’ 
liens, except as listed on EXHIBIT H attached hereto and/or pursuant to any document delivered 
to Buyer pursuant to Section 6.2.1 below. 

5.1.1.6 All Employees are employees of Seller.  

5.1.1.7 As of the Effective Date, Seller has not received any 
written notification from any Governmental Authority that the Licensed Premises is in violation 
of any applicable material fire, health, building, use, occupancy or zoning laws or other statute, 
ordinance, law or code and such violation remains outstanding. 

5.1.1.8 There are no legal actions, suits or similar proceedings 
pending against the Licensed Premises, or to Seller’s knowledge, threatened in writing against 
the Licensed Premises, which if adversely determined, would adversely affect Seller’s ability to 
assign its interest in the License Agreement in accordance with the terms hereof. 

5.1.1.9 All federal, state and local taxes applicable to the 
operation of the Licensed Premises or otherwise due and owing by Seller pursuant to the terms of 
the License Agreement for the period prior to the Closing have been paid or will be paid on or 
before the Closing. 

5.1.1.10 All utility costs due and owing by Seller pursuant to the 
terms of the License Agreement for the period prior to the Closing have been paid or will be paid 
on or before the Closing. 

5.1.1.11 As of the Closing, there will be no liability or 
obligation of Seller of any kind, whether accrued, absolute, fixed or contingent, that will not 
have been disclosed to Buyer prior thereto, whether pursuant to any document delivered to Buyer 
prior to the date hereof or pursuant to the terms hereof, including, without limitation, pursuant to 
the terms of Section 6.2 below or otherwise. 

5.1.2 Regarding Seller.  Seller hereby represents to Buyer that, as of the 
Effective Date: 

5.1.2.1 Seller is a validly existing limited liability company in 
good standing under the laws of its state of formation; has full limited liability company power to 
enter into this Agreement and to fulfill its obligations hereunder; has authorized its execution, 
delivery and performance of this Agreement by all necessary limited liability company action; 
and has caused this Agreement to be duly executed and delivered on its behalf to Buyer.  The 
execution, delivery and performance of this Agreement and the consummation of the 
transactions provided for in this Agreement have been duly authorized by all necessary action on 
the part of Seller.  This Agreement has been duly executed and delivered by Seller and 
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constitutes Seller’s legal, valid and binding obligation, enforceable against Seller in accordance 
with its terms, except as such enforceability may be limited by bankruptcy, insolvency, 
reorganization, moratorium or other laws affecting creditors’ rights and by general principles of 
equity (whether applied in a proceeding at law or in equity).  

5.1.2.2 There are no legal actions, suits or similar proceedings 
pending against Seller, or to Seller’s knowledge, threatened in writing against Seller, which if 
adversely determined, would adversely affect Seller’s ability to assign its interest in the License 
Agreement in accordance with the terms hereof. 

5.1.2.3 Seller has not engaged or dealt with any broker, finder 
or similar agent in connection with the transactions contemplated by this Agreement.  There are 
no brokerage or similar agreements relating to any portion of the Licensed Premises to which 
Seller or any of its Affiliates is a party or is otherwise binding upon Seller or any of its Affiliates. 

5.1.2.4 Neither Seller nor, to Seller’s Knowledge, any of its 
Affiliates is, or will on the Closing Date be, a Blocked Person.  For purposes of this Section 
5.1.2.4, a “Blocked Person” means a person (a) whose name appears on the list of Specially 
Designated Nationals and Blocked Persons published by the Office of Foreign Assets Control, 
U.S. Department of Treasury or is otherwise controlled by or acting on behalf of, directly or 
indirectly, any such listed person; or (b) who is otherwise blocked, subject to sanctions under or 
engaged in any activity in violation of (or which would, if the Closing is consummated, cause 
Buyer or any of Buyer’s Affiliates to be in violation of) any sanctions program of, or enforced 
by, the United States, including the Trading with the Enemy Act, the International Emergency 
Economic Powers Act, Helms-Burton Act, the Comprehensive Iran Sanctions, Accountability 
and Divestment Act, and the Sudan Accountability and Divestment Act Sanctions Program. 

5.1.2.5 Seller is not a debtor in any state or federal insolvency, 
bankruptcy or receivership proceeding. 

5.1.2.6 Seller is not a “foreign person” as defined in 
Section 1445 of the Internal Revenue Code, as amended. 

5.2 By Buyer.  Buyer hereby represents to Seller that: 

5.2.1 Buyer is a validly existing limited liability company in good 
standing under the laws of the state of its formation, is in good standing and qualified to do 
business in every other jurisdiction in which such qualification is legally required; has full 
limited liability company power and authority to enter into this Agreement and to fulfill its 
obligations hereunder; has authorized the execution, delivery and performance of this Agreement 
by all necessary limited liability company action; and has caused this Agreement to be duly 
executed and delivered to Seller. 

5.2.2 As of the Effective Date, there are no lawsuits filed and served 
against Buyer or, to Buyer’s knowledge, otherwise pending or threatened in writing whose 
outcome would reasonably be expected to materially and adversely affect Buyer’s ability to 
purchase the Seller’s interest in the License Agreement or Seller’s interest in the Licensed 
Premises or otherwise perform its obligations under this Agreement. 
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5.2.3 Intentionally Deleted. 

5.2.4 Buyer is not a Prohibited Person or a Government Related Person. 

5.2.5 BUYER IS BUYING AND/OR ASSUMING SELLER’S RIGHT, 
TITLE AND INTEREST IN AND TO THE LICENSE AGREEMENT AND THE LICENSED 
PREMISES “AS IS, WHERE-IS AND WITH ALL FAULTS”.  WITHOUT LIMITING THE 
PRECEDING SENTENCE, PRIOR TO THE CLOSING DATE, BUYER WILL CONDUCT 
ITS OWN INVESTIGATION OF THE LICENSE AGREEMENT AND LICENSED 
PREMISES AND MAKE ALL INQUIRIES, INSPECTIONS, TESTS, AUDITS, STUDIES 
AND ANALYSES (“INQUIRIES”) IN CONNECTION WITH PURCHASING OR 
ASSUMING SELLER’S RIGHT, TITLE AND INTEREST IN AND TO THE LICENSE 
AGREEMENT AND THE LICENSED PREMISES THAT BUYER DEEMS NECESSARY OR 
ADVISABLE. SUBJECT ONLY TO THE EXPRESS REPRESENTATIONS OF SELLER 
CONTAINED HEREIN OR IN ANY TRANSFER INSTRUMENT: (A) BUYER WILL RELY 
ON SUCH INQUIRIES IN DETERMINING IF THE SELLER’S INTEREST IN THE 
LICENSE AGREEMENT AND THE LICENSED PREMISES ARE SUITABLE FOR 
BUYER’S PURPOSES AND (B) IF FOR ANY REASON BUYER IS UNABLE ON OR 
BEFORE THE CLOSING DATE TO MAKE ANY INQUIRY THAT IT DESIRED TO MAKE, 
OR THAT IS CUSTOMARILY MADE IN TRANSACTIONS OF THIS SORT, OR 
OTHERWISE FAILS TO OBTAIN INFORMATION SUFFICIENT TO ANSWER ANY 
QUESTION REGARDING THE CONDITION AND SUITABILITY OF THE SELLER’S 
INTEREST IN THE LICENSE AGREEMENT AND THE LICENSED PREMISES, AND YET 
NONETHELESS PROCEEDS WITH THE CLOSING OF THE TRANSACTION 
CONTEMPLATED HEREBY, BUYER SHALL ASSUME ALL RISKS THAT, HAD IT 
PERFORMED SUCH INQUIRY OR OBTAINED SUCH INFORMATION, IT WOULD HAVE 
ELECTED NOT TO PROCEED WITH THE CLOSING OF THE TRANSACTION 
CONTEMPLATED HEREBY ON THE TERMS CONTAINED HEREIN. 

5.2.6 THERE ARE NO REPRESENTATIONS (EXCEPT AS 
EXPRESSLY SET FORTH IN SECTION 5.1) OR WARRANTIES, EXPRESS, IMPLIED OR 
STATUTORY, (ALL OF WHICH ARE HEREBY EXPRESSLY DISCLAIMED BY SELLER 
AND WAIVED BY BUYER) OF ANY KIND WHATSOEVER, WHETHER BY SELLER OR 
BY ANYONE ACTING ON SELLER’S BEHALF (INCLUDING ANY AFFILIATES OF 
SELLER OR ANY AGENTS, BROKERS, CONSULTANTS, COUNSEL, EMPLOYEES, 
OFFICERS, DIRECTORS, MANAGERS, MEMBERS, SHAREHOLDERS, PARTNERS, 
TRUSTEES OR BENEFICIARIES OF SELLER OR ANY OF ITS AFFILIATES). 

5.3 WAIVER AND RELEASE.  AS A MATERIAL PART OF THE 
CONSIDERATION TO SELLER TO PROCEED WITH THE CLOSING OF THE 
TRANSACTION CONTEMPLATED HEREBY, FOLLOWING CLOSING, EXCEPT FOR (1) 
A POST-CLOSING CLAIM MADE AGAINST SELLER UNDER THIS SECTION 5 FOR 
MONETARY DAMAGES DUE TO A BREACH OF A REPRESENTATION OF SELLER 
EXPRESSLY SET FORTH IN THIS AGREEMENT OR IN ANY TRANSFER INSTRUMENT 
(WHICH SHALL BE BUYER’S SOLE AND EXCLUSIVE REMEDY) OR (2) FRAUD, 
BUYER HEREBY WAIVES AND RELINQUISHES, AND RELEASES SELLER, SELLER’S 
AFFILIATES AND ALL OFFICERS, DIRECTORS, MANAGERS, MEMBERS, PARTNERS, 
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TRUSTEES, TRUST BENEFICIARIES, SHAREHOLDERS, EMPLOYEES AND AGENTS 
OF SELLER OR SELLER’S AFFILIATES (COLLECTIVELY, “SELLER RELEASEES”) 
FROM, ANY AND ALL CLAIMS AND REMEDIES (INCLUDING ANY RIGHT OF 
RESCISSION) AGAINST SELLER RELEASEES OR ANY OF THEM BASED DIRECTLY 
OR INDIRECTLY ON ANY PAST, PRESENT OR FUTURE CONDITION OF THE 
SELLER’S INTEREST IN THE LICENSE AGREEMENT AND THE LICENSED PREMISES, 
INCLUDING THE RELEASE OR PRESENCE OF ANY HAZARDOUS SUBSTANCES, 
HAZARDOUS MATERIALS, HAZARDOUS WASTE, TOXIC SUBSTANCES, MOLD, 
POLLUTANTS, CONTAMINANTS AND THE LIKE.  BUYER UNDERSTANDS THAT 
SUCH WAIVER AND RELEASE INCLUDES STATUTORY AS WELL AS “COMMON 
LAW” AND EQUITABLE RIGHTS AND REMEDIES AND THAT IT COVERS POTENTIAL 
CLAIMS OF WHICH BUYER MAY BE CURRENTLY UNAWARE OR UNABLE TO 
DISCOVER.  BUYER ACKNOWLEDGES THAT THE FOREGOING WAIVER AND 
RELEASE IS OF MATERIAL CONSIDERATION TO SELLER IN ENTERING INTO THIS 
AGREEMENT, THAT BUYER’S COUNSEL HAS ADVISED BUYER OF THE POSSIBLE 
LEGAL CONSEQUENCES OF MAKING SUCH WAIVER AND RELEASE AND THAT 
BUYER HAS TAKEN INTO ACCOUNT, IN AGREEING TO PURCHASE SELLER’S 
RIGHT, TITLE AND INTEREST IN AND TO THE SELLER’S INTEREST IN THE LICENSE 
AGREEMENT AND THE LICENSED PREMISES AT THE PURCHASE PRICE SPECIFIED 
HEREIN, SELLER’S DISCLAIMER OF ANY WARRANTIES AND REPRESENTATIONS 
REGARDING THE LICENSED PREMISES OTHER THAN THOSE EXPRESSLY SET 
FORTH HEREIN OR IN ANY TRANSFER INSTRUMENT. 

BUYER FURTHER AGREES AND ACKNOWLEDGES THAT, IN GIVING THE 
FOREGOING WAIVER AND RELEASE, IT HAS WITH ITS LEGAL COUNSEL 
CONSIDERED ANY STATUTE OR OTHER LAW THAT MIGHT APPLY TO AND LIMIT 
THE EFFECT OF BUYER’S WAIVER AND RELEASE HEREIN AND HEREBY 
KNOWINGLY WAIVES THE BENEFITS OF ANY SUCH LAW AND INTENDS THAT IT 
NOT BE APPLICABLE HERE. 

5.4 Survival and Limitations.  Subject to Section 18.2, the Parties’ 
representations and warranties set forth in this Section 5 (and their respective liability for any 
breach thereof) shall survive Closing for a period of six (6) months and shall not be deemed to 
merge into any of the Transfer Instruments. 

6. OPERATION OF THE LICENSED PREMISES PENDING CLOSING; 
DELIVERABLES.   

6.1 Operation.  From the Effective Date until Closing, Seller shall operate the 
Licensed Premises in the Ordinary Course and shall not voluntarily cause, or approve or consent 
to, any material change in the operations of the Licensed Premises without Buyer’s prior written 
approval (which shall not be unreasonably withheld, conditioned or delayed). 

6.2 Deliverables.  Within five (5) Business Days following the Effective 
Date, Seller shall deliver to Buyer: 
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6.2.1 Contracts.  A true, correct and complete schedule of all 
Assumed Contracts. 

6.2.2 Liquor Licenses.  A true, correct and complete schedule of all 
Liquor Licenses. 

6.2.3 Eligible Employees.  A true, correct and complete list of all 
Eligible Employees, including titles or positions, salary, employment agreements, and summary 
of benefits.  In addition, Seller shall deliver to Buyer an updated list of the foregoing 
immediately prior to Closing.    

7. OTHER AGREEMENTS. 

7.1 Liquor License(s) and Liquor Inventory.  During the Contract Period, 
the Parties shall work together and use commercially reasonable, good faith efforts to transfer the 
Liquor Licenses and Liquor Inventory at the Licensed Premises to Buyer or its nominee 
following Closing.  Seller shall reasonably cooperate with Buyer in such applications as Buyer 
may reasonably request (but without any obligation on the part of Seller to incur out-of-pocket 
expense or liability in doing so).  Buyer acknowledges and agrees that such transfer shall not be a 
condition to Closing.  Notwithstanding any other provision of this Agreement, the Liquor 
Licenses and Liquor Inventory shall be sold and transferred to Buyer (or Buyer’s nominee) only 
if permitted by and only in such manner as complies with applicable alcoholic beverage control 
Laws and the terms of the Liquor Licenses.  In no event shall there be a reduction in the Purchase 
Price or a proration credit in Buyer’s favor if, as of the Closing, the Liquor Licenses and/or 
Liquor Inventory is not able to be sold and transferred in a manner complying with applicable 
alcoholic beverage control Laws and the terms of the Liquor Licenses.  At Closing, Seller shall 
receive a proration credit equal to the book value of the Liquor Inventory actually transferred. 

7.2 Property of Guests.  All golf equipment, baggage or other items left in 
the care of Seller (including, but not limited to, in the bag storage room), and any items in the 
“Lost and Found Bin” will be listed in an inventory, prepared in duplicate and signed by 
representatives of Seller and Buyer on the Closing Date.  Buyer will be responsible from and 
after the Closing for all property so listed and shall Indemnify Seller, from and against any and 
all Claims arising out of the subsequent loss of or damage to such listed property.  Seller shall 
Indemnify Buyer from and against any and all Claims arising out of any loss of or damage to 
property of guests of the Licensed Premises prior to the Closing or not so listed in such 
inventory. 

7.3 Excluded IP; Excluded Property.  At or prior to Closing, Seller, at its 
sole cost and expense, shall remove all Excluded Property and all interior signage containing any 
Excluded IP.  Notwithstanding anything to the contrary contained herein, such removal shall not 
require Buyer’s consent or approval.  Buyer shall repair any damage caused by such removal.  
Following the Closing, Buyer, at its sole cost and expense, shall promptly remove all exterior 
signage containing any Excluded IP, at a date and time as shall be mutually agreed upon by the 
Parties in their reasonable discretion.  Seller and Buyer shall reasonably cooperate with one 
another to ensure a smooth and seamless transition of management and operations of the 
Licensed Premises.  This Section 7.3 shall survive Closing.   
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7.4 Licensor Consent and Release.  Buyer shall make good faith efforts to 
obtain, in accordance with the terms of the License Agreement, Licensor’s consent to the 
assignment of the License Agreement by Seller to Buyer (and the assumption thereof by Buyer), 
which consent shall release Seller from any obligations or liabilities under the License 
Agreement accruing from and after Closing, substantially in the form attached hereto as 
EXHIBIT F, as may be modified by Licensor, provided that such modifications do not materially 
and adversely affect Buyer, as determined by Buyer in its sole but reasonable discretion (the 
“Licensor Consent”).  Seller shall reasonably cooperate with and assist Buyer in connection 
with obtaining the Licensor Consent and Licensor’s approval of the form of License Agreement 
Assignment and Assumption.     

8. PRORATIONS, CREDITS AND OTHER ADJUSTMENTS.   

8.1 Pre-Closing.  During the Contract Period, the Parties shall work together 
using commercially reasonable efforts to agree upon a prorations and credits statement (the 
“Preliminary Statement”) setting forth the standard and customary prorations and other 
adjustments.  The net amount consequently owing to Seller or Buyer as reflected in the 
Preliminary Statement shall be added to or subtracted (as applicable) from the proceeds of the 
Purchase Price payable to Seller at Closing. 

8.2 Post-Closing.  No later than ninety (90) days after Closing, Buyer shall 
prepare and deliver to Seller a final Closing statement (the “Final Statement”), together with 
reasonable supporting documentation, which shall correct the estimates and (if necessary) other 
amounts used in the Preliminary Statement, based on the Licensed Premises’ operating reports 
for the month immediately preceding Closing and the month in which Closing occurred, and on 
relevant facts discovered after Closing.  Seller shall be deemed to have agreed to the Final 
Statement as prepared by Buyer, except for such items as to which (A) Seller specifically objects 
in a written notice given to Buyer within thirty (30) days after Buyer delivers the Final Statement 
to Seller or (B) Buyer does not provide reasonable supporting documentation.  If Seller objects to 
any item(s) on the Final Statement, and Seller and Buyer are unable between themselves to 
resolve each such item within thirty (30) days after Buyer receives Seller’s notice of objection, 
then either Party may submit the unresolved items to a mutually agreeable national accounting 
firm (or, if the Parties are unable to agree on such firm within fifteen (15) days after expiration of 
such 30-day period or such firm is unwilling to handle the dispute, to a qualified neutral party 
designated by the JAMS office located in New York, New York) for a determination which shall 
be binding and conclusive upon all Parties and shall be deemed incorporated into the Final 
Statement.  Seller and Buyer shall pay in equal shares the fees and other expenses of such 
accounting firm or other designated neutral party for making such determination.  Within ten 
(10) Business Days after the Final Statement has been agreed (or deemed agreed) between Seller 
and Buyer or after the last timely objection by Seller has been resolved under Section 11.2, 
Buyer or Seller (as the case may be) shall pay to the other the net amount shown to be due to 
such Party on the Final Statement, as agreed or as modified by the resolution of such objections.  
Except for mathematical error manifest on the face of the Final Statement, no further adjustments 
or payments shall be required with respect to such prorations, credits and other adjustments. 

8.3 Survival.  The terms of this Section 8 shall survive the Closing subject to 
the provisions of this Agreement. 
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9. CONDITIONS TO CLOSING. 

9.1 In Buyer’s Favor.  Buyer’s obligation to close Escrow and consummate 
the Closing shall be subject to timely satisfaction of each of the following conditions: 

9.1.1 License Agreement Assignment and Assumption.  Seller shall 
have executed the License Agreement Assignment and Assumption. 

9.1.2 Licensor Consent.  Licensor shall have executed and delivered the 
Licensor Consent. 

9.1.3 Documents. Buyer shall have received all of the documents 
required to be delivered by Seller under Section 10.2.  

9.1.4 Representations and Warranties.  Each of the representations 
and warranties made by Seller in this Agreement shall be true and correct in all material respects 
when made and on and as of the Closing Date as though such representations and warranties 
were made on and as of the Closing Date (unless such representation or warranty is made on and 
as of a specific date, in which case it shall be true and correct in all material respects as of such 
date).  

9.1.5 Covenants.  Seller shall have performed or complied in all 
material respects with each obligation and covenant required by this Agreement to be performed 
or complied with by Seller on or before the Closing Date. 

9.2 In Seller’s Favor.  The obligation of Seller to close Escrow and 
consummate the Closing shall be subject to timely satisfaction of each of the following 
conditions: 

9.2.1 Performance of Buyer’s Obligations. Payment of the Purchase 
Price and performance by Buyer in all material respects of Buyer’s obligations under this 
Agreement to be performed at or before Closing. 

9.2.2 License Agreement Assignment and Assumption.  Buyer shall 
have executed the License Agreement Assignment and Assumption. 

9.2.3 Licensor Consent.  Licensor shall have executed and delivered 
the Licensor Consent.   

9.2.4 Representations and Warranties.  Each of the representations 
and warranties made by Buyer in this Agreement shall be true and correct in all material respects 
when made and on and as of the Closing Date as though such representations and warranties 
were made on and as of the Closing Date (unless such representation or warranty is made on and 
as of a specific date, in which case it shall be true and correct in all material respects as of such 
date).  

PX-3306, page 20 of 381



 

00287729-6 17 
 

9.2.5 Covenants.  Buyer shall have performed or complied in all 
material respects with each obligation and covenant required by this Agreement to be performed 
or complied with by Buyer on or before the Closing. 

If any condition specified in this Section 9.2 is not satisfied (or waived by Seller in writing) by 
the Closing Date, Seller shall have the right to terminate this Agreement by giving written notice 
of such termination to Buyer and Escrow Agent by the Closing Date. 

10. CLOSING. 

10.1 Time, Place and Manner.  Subject to Buyer’s right to terminate this 
Agreement for failure to obtain approval from Licensor of the assignment of the License 
Agreement as described in Section 4.1, the Closing shall occur through Escrow, at the offices of 
the Escrow Agent, at 10:00 a.m. on the date that is no more than three (3) business days 
following Seller’s receipt of the Licensor Consent executed by Licensor, TIME BEING OF 
THE ESSENCE (the date on which the Closing shall occur being herein referred to as the 
“Closing Date”).  In order to confirm concurrent delivery of the Purchase Price and delivery of 
the Assignment and Assumption of License Agreement, Buyer’s funds for Closing and the 
Transfer Instruments shall be delivered into Escrow for Closing, in accordance with this 
Agreement.  The Closing shall constitute approval by each party of all matters to which such 
party has a right of approval and a waiver of all conditions precedent. 

10.2 Seller’s Deliveries.  On or before one (1) Business Day prior to the 
Closing Date (except as otherwise indicated), Seller shall deliver to Escrow Agent the following 
documents (“Seller’s Closing Documents”):  

10.2.1 Two (2) counterparts of the License Agreement Assignment and 
Assumption. 

10.2.2 Two (2) counterparts of the Bill of Sale. 

10.2.3 Two (2) counterparts of the Contract Assignment. 

10.2.4 Two (2) counterparts of the General Assignment. 

10.2.5 Such other documents as the Escrow Agent may reasonably 
require from Seller in order to effect Closing in accordance with this Agreement (but without 
increasing Seller’s obligations, liabilities or expenses hereunder). 

10.2.6 Letters to lessors, vendors or contractors under Assumed 
Contracts, and utility companies serving the Licensed Premises advising them of the sale or 
assignment of Seller’s right, title and interest in the Licensed Premises to Buyer and directing to 
Buyer (at the Licensed Premises) all bills for the services provided to the Licensed Premises on 
and after the Closing Date.  Notwithstanding the foregoing, such letters may be delivered by 
Seller promptly after Closing outside of Escrow to Buyer or its manager. 

10.2.7 At or promptly after Closing, Seller shall deliver or cause to be 
delivered to Buyer, to the extent not previously delivered to Buyer, (A) originals, or copies if 
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originals are not available, of documents that comprise or evidence the Intangibles and (B) 
duplicates of, or access information for, all keys, lock combinations, codes and other security 
devices relating to the Licensed Premises. 

10.3 Buyer’s Deliveries.  On or before one (1) Business Day prior to the 
Closing Date (except as otherwise indicated), Buyer shall deliver to Escrow Agent the following 
funds and documents (“Buyer’s Closing Documents”, and together with Seller’s Closing 
Documents, the “Closing Documents”): 

10.3.1 By no later than 2:00 pm Eastern Time on the Business Day that is 
immediately prior to the Closing Date (the “Funds Deadline”), good and immediately available 
funds in an amount equal at least to the sum of (A) the Purchase Price, plus (B) Buyer’s share of 
Closing costs to be paid through Escrow, plus or minus (C) the net amount owing Seller or Buyer 
(as the case may be) under Section 8.  Time is of the essence with respect to Buyer’s delivery of 
such funds by the Funds Deadline. 

10.3.2 Two (2) counterparts of the License Agreement Assignment and 
Assumption. 

10.3.3 Two (2) counterparts of the Contract Assignment. 

10.3.4 Two (2) counterparts of the General Assignment. 

10.3.5 Such documents as the Escrow Agent may reasonably require from 
Buyer in order to effect Closing in accordance with this Agreement. 

10.4 Closing Costs.   

10.4.1 Paid By Seller.  Seller shall pay one-half of Escrow Agent’s fees 
and expenses. 

10.4.2 Paid by Buyer.  Buyer shall pay: 

10.4.2.1 All transfer taxes, transfer fees, deed taxes, 
documentary stamp taxes, recordation taxes, documenting taxes, sales taxes and similar excises 
imposed on the sale, conveyances and transfers under this Agreement, including any applicable 
transfer tax. 

10.4.2.2 One-half of Escrow Agent’s fees and expenses. 

10.4.3 Other Closing Costs.  Any other charges and expenses incurred in 
effecting Closing shall be allocated between the Parties in accordance with the custom for similar 
transactions in the City of New York, Bronx County, State of New York. 

10.5 Completion of Closing.  Closing shall be effected as follows: 

10.5.1 At such time as (A) Escrow Agent has confirmed receipt of the 
funds required of Buyer pursuant to Section 10.3.1 and (B) the Parties have confirmed the 
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delivery of each of the items specified in Sections 10.2 and 10.3, the Parties shall instruct Escrow 
Agent to disburse the Purchase Price, as adjusted in accordance with Section 10.3.1, to Seller 
and, upon confirmation of receipt of such funds by Seller, to deliver the License Agreement 
Assignment and Assumption (and any other Transfer Instruments to be delivered) to Buyer and 
to complete Closing by disbursing funds in accordance with Sections 10.5.2.1 through 10.5.2.3 
and, as appropriate, delivering Seller’s Closing Documents to Buyer and Buyer’s Closing 
Documents to Seller. 

10.5.2 The Parties shall instruct Escrow Agent to disburse funds from 
Escrow as follows: 

10.5.2.1 Disburse to Seller, in such respective amounts as Seller 
shall designate to Escrow Agent in writing before Closing, the sum of (A) the Purchase Price, 
minus (B) Seller’s share of Closing costs to be paid through Escrow, plus or minus (C) the net 
amount owing to Seller or Buyer (as the case may be) under Section 8. 

10.5.2.2 Pay the closing costs specified in Section 10.4. 

10.5.2.3 Disburse any excess funds as directed by Buyer. 

Disbursements to a Party shall be made by wire transfer of current funds to an account at a 
commercial bank within the United States, as designated to Escrow Agent by such Party; but if 
no such account has been so designated to Escrow Agent by the Business Day immediately 
following the Closing Date, Escrow Agent may instead disburse by its own check, for any 
amount of $10,000 or less, sent on the Closing Date by messenger or overnight delivery service 
to the applicable Party at the address for notices to such Party hereunder. 

10.6 Escrow and Instructions.  This Agreement shall also serve as 
instructions to Escrow Agent regarding the delivery of instruments and disbursement of funds 
from Escrow. 

10.7 Delivery of Possession.  Subject to the terms of the License Agreement, 
Seller shall cause possession of the Licensed Premises to be delivered to Buyer immediately 
upon Closing in their “AS IS, WHERE-IS AND WITH ALL FAULTS” condition.  

10.8 Procedure for Termination of Escrow.  Upon any termination of this 
Agreement, Seller and Buyer shall each promptly give Escrow Agent written instructions to 
cancel Escrow and disburse all other funds and items (if any) then held in Escrow in accordance 
with the provisions of this Agreement.  If, following termination of this Agreement, the Parties 
give Escrow Agent conflicting instructions or one of the Parties fails to give Escrow Agent 
instructions: 

10.8.1 Escrow Agent shall promptly notify each Party in writing of such 
conflicting instructions or of one Party’s failure to give instructions, and request that such 
conflict or omission be promptly resolved. 

10.8.2 Where one Party has failed to give instruction, unless Escrow 
Agent receives written instructions from such Party within five (5) Business Days after giving 

PX-3306, page 23 of 381



 

00287729-6 20 
 

notice of such failure, Escrow Agent shall be free to comply with the instructions given by the 
other Party and both Parties shall hold harmless, indemnify and defend Escrow Agent from any 
claim or liability resulting from such compliance. 

10.8.3 Where the Parties have given conflicting instructions, Escrow 
Agent shall take no action to cancel Escrow or deliver funds or items out of Escrow except 
pursuant to further, joint written instructions from the Parties or a final order or judgment from a 
court or arbitrator.  If the Parties fail, within sixty (60) days after Escrow Agent has made 
requested such joint instructions, to deliver to Escrow Agent joint written instructions resolving 
such disputed matter, Escrow Agent shall have the right to file an action in interpleader against 
all the Parties with JAMS pursuant to and in accordance with Section 16.13 and to deposit with 
JAMS all of the funds and other items held in Escrow, whereupon Escrow Agent shall be 
discharged from any further obligations or liability with respect to Escrow.  The Parties, jointly 
and severally, shall hold harmless and indemnify Escrow Agent from and against any claim, 
liability and expenses resulting from such interpleader action (but, as between Seller and Buyer, 
the costs of such interpleader action shall be assessed in accordance with Section 16.10). 

10.9 Maintenance of Confidentiality by Escrow Agent.  Except as may be 
otherwise required by applicable Law, Escrow Agent shall maintain the existence, terms and 
nature of this transaction and the identities of the Parties in strictest confidence and shall not 
disclose any thereof to any third party (including any broker) without the prior written consent of 
all the Parties.  This Section 10.9 shall survive the termination of this Agreement and Closing. 

11. INTENTIONALLY OMITTED. 

12. THIRD PARTY CLAIMS AND OBLIGATIONS. 

12.1 Assumed and Retained Liabilities; Indemnities.  Subject to Sections 5.3 
and 18.1, Buyer shall Indemnify Seller from and against any and all Claims that Seller incurs by 
reason of (A) any obligation or liability expressly assumed by Buyer pursuant to this Agreement 
or the Closing Documents, (B) obligations and liabilities required to be paid or performed from 
and after Closing, and liabilities arising from Buyer’s failure to pay or perform (or cause to be 
paid or performed) such obligations and liabilities, under or with respect to this Agreement, the 
License Agreement and Assumed Contracts, (C) any obligation or liability for which Buyer has 
received a credit under Section 8 (to the extent of the credit given Buyer for such obligation or 
liability), (D) liability arising from Buyer’s failure to pay any Closing cost allocated to it under 
Section 10.4.2 and/or (E) any obligation or liability arising from the transfer of the Liquor 
Licenses and/or Liquor Inventory pursuant to Section 7.1.  Except to the extent that Buyer has 
received a credit for such obligation or liability under Section 8, Seller shall Indemnify Buyer 
from and against any and all Claims that Buyer incurs by reason of (i) any obligation or liability 
expressly retained by Seller pursuant to this Agreement, (ii) obligations and liabilities required to 
be performed prior to Closing, and liabilities arising from Seller’s failure to perform (or cause to 
be performed) such obligations, under or with respect to the License Agreement and Assumed 
Contracts and (iii) liabilities for Closing costs allocated to Seller under Section 10.4.1. 

12.2 Employee Liabilities. 
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12.2.1 Buyer’s Obligations. 

12.2.1.1 Eligible Employees’ employment with Seller will 
terminate upon Closing.  Upon Closing, Buyer shall offer (or cause Buyer’s manager to offer) in 
writing to each Eligible Employee employment at the Licensed Premises in the same position or 
job classification and at no less than the same wage rate or salary as such Employee held and 
enjoyed immediately prior to Closing, and with reasonably equivalent benefits.  Buyer shall 
advise Eligible Employees in each such offer of employment that (i) the Eligible Employee’s 
employment with Seller will terminate upon Closing, (ii) the Eligible Employee can accept 
employment with Buyer by signing and returning the written offer of new employment, and (iii) 
that the Eligible Employee will become an employee of Buyer upon the later of such acceptance 
or Closing.  An Eligible Employee shall be deemed an employee of Buyer immediately upon 
signing the offer of employment, regardless of the need for the Employee to submit additional 
information and/or documentation, unless required by law. 

12.2.1.2 Subject to Sections 5.3 and 18.1, upon Closing, Buyer 
shall assume and Indemnify Seller against (A) all Employee Liabilities that arise out of or relate 
to any act, failure to act, any transaction or any facts or circumstances occurring on and/or after 
the Closing Date, or are triggered by a termination of employment on or after the Closing Date 
(except to the extent that such Employee Liabilities arise under or relate to any Employee Plan 
sponsored or maintained by Seller), and (B) all Employee Liabilities accrued as of Closing for 
which Buyer has received a proration credit under Section 8. 

12.2.2 WARN Act Liability.  Buyer acknowledges that, in light of 
Buyer’s agreement to offer (or cause Buyer’s manager to offer) to each Eligible Employee 
employment at the Licensed Premises in the same position or job classification in Section 12.2.1 
with no less than the same wage rate and equivalent benefits, and since there will be no mass 
layoff or plant closure as defined by the WARN Act as a result of the transaction, notice to the 
Employees of their termination by Seller is not required.  In light of the Parties’ desire for a 
prompt Closing, it is in Buyer’s interest that Seller not take the precautionary step of giving the 
Employees notice of possible termination of employment at the Licensed Premises under the 
WARN Act.  Accordingly, Seller shall not give such notice with respect to the sale or assignment 
of Seller’s right, title and interest in and to the Licensed Premises to government officials or to 
Employees, and Buyer shall Indemnify Seller from and against any and all Claims arising out of 
real or alleged violation of the WARN Act for failure to give such notice to the extent based on 
Buyer’s failure, on and after the Closing Date, to offer employment at the Licensed Premises to 
Eligible Employees in accordance with Section 12.2.1.1 or real or alleged violation as the result 
of the technical termination of Employees from employment with Seller.  As used herein, 
“WARN Act” means, collectively, the Worker Adjustment and Retraining Notification Act of 
1988 and similar local statutes. 

12.3 Indemnification of Related Persons.  Any indemnification of a Party 
against third person Claims contained herein shall also run in favor of such Party’s Affiliates and 
such Party’s and its Affiliates’ partners, members, shareholders, beneficial owners, trustees, trust 
beneficiaries, directors, officers, employees, agents and managers, all of whom are intended by 
the Parties to be third party beneficiaries of this Section 12.   
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12.4 Survival.  The Parties’ indemnities set forth in this Section 12 and 
elsewhere in this Agreement shall survive Closing and shall not be deemed to merge into any of 
the Transfer Instruments; provided, however, Seller’s liability shall be subject to the limitations 
set forth in Section 18.2. 

13. RECORDS.  As reasonably required for tax filings, preparation and auditing of 
financial statements, other reporting and similar purposes, response to subpoena or other 
governmental inquiry, Seller shall have the right to make and retain copies of the Records which 
are transferred to Buyer at Closing and to disclose information contained therein.  Buyer shall 
also make the Records available to Seller and its authorized representatives at the Licensed 
Premises, at reasonable times and upon reasonable prior notice, and allow Seller to make copies 
thereof; and Buyer shall not dispose of any Records prior to the second anniversary of Closing 
without giving Seller at least thirty (30) days’ prior written notice and opportunity to recover the 
same. 

14. ASSIGNMENT.   Neither this Agreement nor any of Buyer’s rights hereunder 
may be assigned, encumbered or transferred without Seller’s prior written consent, which 
consent may be given, conditioned or withheld in Seller’s sole and absolute discretion.  
Notwithstanding the foregoing, Buyer shall have the right at the Closing, without Seller’s prior 
written consent but with prior written notice to Seller, to assign its rights and obligations under 
this Agreement to an Affiliate of Buyer (a “Permitted Assignee”), provided that (a) such 
assignment shall be made without payment or consideration other than nominal consideration, 
(b) the Permitted Assignee shall assume in writing all of Buyer’s obligations hereunder pursuant 
to an assignment and assumption agreement in form and content acceptable to Seller in the 
exercise of Seller’s reasonable judgment, (c) Seller shall receive a copy of such assignment and 
assumption agreement signed by Buyer and the Permitted Assignee, (d) Buyer shall remain liable 
jointly and severally with Permitted Assignee for all obligations and indemnifications hereunder 
notwithstanding such assignment, and (e) such assignment shall not require the consent of any 
third party or delay the consummation of the transactions contemplated by this Agreement. 

15. NOTICES.  Except in the case (if any) where this Agreement expressly provides 
for an alternate form of communication, any notice, consent, demand or other communication to 
be delivered to a Party hereunder shall be deemed delivered and received when made in writing 
and transmitted to the applicable Party by a receipted, national overnight courier service (e.g., 
FedEx or UPS), delivery charges prepaid, or by electronic mail transmission (“Email”), at the 
address or addresses indicated for such party below (and/or to such other address as such party 
may from time to time by written notice designate to the other): 

If to Seller: Trump Ferry Point LLC 
c/o The Trump Organization 
115 Eagle Tree Terrace 
Jupiter, Florida 33477 
Attention:  Eric Trump 
Email:  eric.trump@trumporg.com 
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with a copy to: Trump Ferry Point LLC 
c/o The Trump Organization 
725 Fifth Avenue 
New York, New York 10022 
Attention:  Adam L. Rosen 
Email:  adam.rosen@trumporg.com   
 
Trump Ferry Point LLC 
c/o The Trump Organization 
725 Fifth Avenue 
New York, New York 10022 
Attention:  Ron Lieberman 
Email:  ron.lieberman@trumporg.com   
 
Snell & Wilmer L.L.P. 
15 W South Temple #1200 
Salt Lake City, Utah 84101 
Attention:  Brian Hulse 
Email:  bhulse@swlaw.com  
 

If to Buyer: Bally’s Corporation  
100 Westminster Street  
Providence, Rhode Island 02903  
Attention:  Kim Barker Lee  
Email:  kbarker@ballys.com 
 

with a copy to: Fried, Frank, Harris, Shriver & Jacobson LLP  
One New York Plaza  
New York, New York 10004  
Attention:  Jonathan L. Mechanic, Esq.  
Email:  jonathan.mechanic@friedfrank.com  
 
 

If to Escrow Agent: Fidelity National Title Insurance Company  
485 Lexington Avenue, 18th Floor 
New York, New York 10017 
Attention:  James Lark 
Email:  James.lark@fnf.com  
 

and shall be deemed delivered and received (A), if delivered or transmitted before 5:00 p.m. 
recipient’s local time on a Business Day, or if tendered for delivery between the hours 9:00 a.m. 
and 5:00 p.m. recipient’s local time on a Business Day and refused, then on the date of actual (or 
refused) delivery or actual transmission as evidenced by or courier receipt (or by a sent Email 
confirmation generated by the sending computer system other than an automatically generated 
response) and (B), otherwise, on the Business Day next following the date of actual delivery or 
transmission; provided, however, that any communication delivered by Email must be confirmed 
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within two (2) Business Days by duplicate notice delivered as otherwise provided herein and any 
refused delivery must re-tendered within two (2) Business Days.  Any notice under this 
Agreement may be given by a Party’s legal counsel on behalf of such Party. 

16. GENERAL PROVISIONS. 

16.1 Confidentiality.  Except for Permitted Disclosures (defined below), 
(A) each Party shall keep strictly confidential the terms of this Agreement and the negotiations in 
connection herewith, and (B) until and unless the Closing occurs, Buyer shall keep confidential 
all information regarding the License Agreement and/or the Licensed Premises.  In addition, 
except as required by Law, neither Party shall issue a press release or communication with the 
public prior to Closing without the prior written consent of the other.  As used herein, 
“Permitted Disclosures” include only (i) disclosures by a Party to its attorneys, accountants and 
other consultants as reasonably necessary in negotiation of this Agreement, the conduct of due 
diligence, the consummation of the transactions contemplated hereby and the exercise of Buyer’s 
rights and the performance of its duties hereunder, (ii) disclosure by Seller to its parent entity or 
entities and investors therein, (iii) disclosure to the City of New York or any agency, department 
or division thereof, any government regulatory agency or Congress in its legislative or oversight 
function which requests the information in question in the course of its regulatory functions, and 
(iv) any other disclosure required by Law (including in response to any subpoena).  In the case of 
any Permitted Disclosure described in clause (i) above, the disclosing Party shall advise the 
person to whom such disclosure is made of the confidential nature of any information disclosed 
and obtain from such person an undertaking to respect such confidentiality.  Any confidentiality 
agreement regarding the License Agreement and/or the Licensed Premises or the transaction 
contemplated by this Agreement previously made between the Parties or their agents shall 
continue in full force and effect and shall not be deemed to have merged into, or been superseded 
by, this Agreement.  This Section 16.1 shall survive the termination of this Agreement and 
Closing. 

16.2 Effect of Termination.  Upon any termination of this Agreement, neither 
Party shall have any further obligation or liability to the other hereunder except (i) as provided 
below (regarding Buyer’s return or destruction of materials received from Seller), (ii) any 
liability which a Party may have hereunder by reason of the fact that termination either (A) was 
wrongfully made by it or (B) resulted from a breach of its covenants or other obligations 
hereunder, subject to the terms and conditions of Sections 18 and 19, and (iii) any obligation 
under Sections 16.4 or 16.10.  Within ten (10) Business Days after termination of this Agreement 
without Closing, Buyer shall either return to Seller all materials which Seller has identified as 
being of a confidential nature which Buyer has received from Seller pursuant to this Agreement 
or confirm to Seller in writing that Buyer has destroyed all such materials.  

16.3 Construction; Participation in Drafting; Severability.  Each Party 
acknowledges that it and its counsel have participated substantially in the drafting of this 
Agreement and agree that, accordingly, in the interpretation and construction of this Agreement, 
no ambiguity, real or apparent, in any provision hereof shall be construed against a Party by 
reason of the role of such Party or its counsel in the drafting of such provision.  In the event that 
any provision or part of this Agreement is found to be invalid or unenforceable, only that 
particular provision or part so found, and not the entire Agreement, will be inoperative. 
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16.4 Brokers.  Seller shall Indemnify Buyer from and against any Claim by 
any broker or intermediary for a commission or other compensation with respect to such sale, to 
the extent such commission is based on any undertaking or other act of Seller or any of Seller’s 
Affiliates.  Buyer shall Indemnify Seller from and against any Claim by any broker or 
intermediary for a commission or other compensation with respect to such sale, to the extent 
such commission is based on any undertaking or other act of Buyer or any of Buyer’s Affiliates.  
This Section 16.4 shall survive Closing. 

16.5 No Third Party Beneficiaries.  Except as expressly provided in Section 
12.3, nothing in this Agreement is intended or shall be construed to confer any rights or remedies 
on any person other than the Parties and their respective successors and assigns, or to relieve, 
discharge or alter the obligations of any third person to either Party or to give any third person 
any right of subrogation or action over or against such Party.  Without limiting the generality of 
the foregoing, no Employee shall be deemed a third party beneficiary of any provision of this 
Agreement. 

16.6 Integration and Binding Effect.  This Agreement constitutes the entire 
agreement among the Parties pertaining to the subject matter hereof and supersedes all prior 
agreements, understandings and representations of the Parties with respect to the subject matter 
hereof (including any letter of intent, offer sheet, broker’s set-up, disclosure materials, offering 
circular or other such written materials of any kind).  This Agreement may not be modified, 
amended, supplemented or otherwise changed, except by a writing executed by all Parties. 
Except as otherwise expressly provided herein, this Agreement shall bind and inure to the benefit 
of the Parties and their respective successors and assigns.  Buyer and Seller acknowledge and 
agree that Seller’s delivery of drafts of this Agreement shall not be deemed to be offers or 
acceptances, and that this Agreement shall not be effective or binding unless and until executed 
and delivered by both Seller and Buyer. 

16.7 Computation of Time.  Any time period specified in this Agreement 
which would otherwise end on a non-Business Day shall automatically be extended to the 
immediately following Business Day. 

16.8 Captions.  Article and Section headings used herein are for convenience 
of reference only and shall not affect the construction of any provision of this Agreement. 

16.9 Further Assurances.  The Parties shall cooperate with each other as 
reasonably necessary to effect the provisions of this Agreement, shall use reasonable and good 
faith efforts to satisfy conditions to Closing and, at and after Closing, shall each execute and 
deliver such additional instruments or other documents as the other Party may reasonably request 
to accomplish the purposes and intent of this Agreement; provided, however, that nothing in this 
Section 16.9 shall be deemed to enlarge the obligations of the Parties hereunder or to require any 
to incur any material expense or liability not otherwise required of it hereunder. 

16.10 Enforcement Costs.  In the event of any dispute between the Parties 
regarding this Agreement or any provision contained herein, the prevailing Party in such suit 
shall be entitled to recover from the non-prevailing Party reasonable attorneys’ fees and 
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disbursements incurred in such suit.  The provisions of this Section 16.10 shall survive the 
Closing or termination of this Agreement. 

16.11 Governing Law.  This Agreement shall be deemed to be an agreement 
made under the Laws of the State of New York and for all purposes shall be governed by and 
construed in accordance with such Laws; provided, however, any arbitration (or court action 
pursuant to Section 16.13.4 or Section 18.1.1) arising out of or related to this Agreement shall be 
brought exclusively in New York, New York.  

16.12 Dispute Resolution by Arbitration. Subject to Section 16.13.4, any 
claim or controversy arising out of or relating to this Agreement or the breach, termination, 
enforcement, interpretation or validity hereof, including the determination of the scope or 
applicability of this Agreement to arbitrate, shall be determined, at Seller’s election, by 
arbitration in New York, New York, pursuant to the following terms and conditions:  

16.12.1 The arbitration shall be administered by JAMS pursuant to its 
Streamlined Arbitration Rules and Procedures before one (1) arbitrator.  The selection of the 
arbitrator shall be done in accordance with the Streamlined JAMS Rules.   

16.12.2 Enforcement costs shall be governed by Section 16.10.   

16.12.3 The arbitration shall be conducted on an individualized basis 
only, solely between the Parties to this Agreement, and shall not be consolidated with any other 
arbitration or conducted on any type of class-wide, class-action, collective or other representative 
basis.   

16.12.4 Each Party submits to the exclusive jurisdiction of the state and 
federal courts located in New York County for the purpose of (i) confirming or enforcing any 
award or decision rendered in arbitration; (ii) enforcing the dispute resolution provisions of this 
Agreement; (iii) seeking any emergency or injunctive relief; and/or (iv) an action for specific 
performance brought by Buyer in strict compliance with the provisions of Section 18.1.1. 

16.12.5 All proceedings under this Section 16.13 shall be kept strictly 
confidential and shall not be disclosed by the Parties, either in public or in any other proceedings, 
except to the extent reasonably necessary for the Parties to obtain injunctive relief or to challenge 
an award made in arbitration, or unless otherwise required by Law. 

16.12.6 Notwithstanding anything to the contrary in this Section 16.12, in 
the event that Buyer commences an action for specific performance pursuant to Section 18.1 
hereof, Buyer may commence such action in the appropriate state or federal court in New York 
County without initiating any arbitration proceeding. 

This Section 16.12 shall survive the termination of this Agreement and Closing. 

16.13 Counterparts.  This Agreement, and any amendment hereto, may be 
executed in any number of counterparts and by each Party on separate counterparts, each of 
which when executed and delivered shall be deemed an original and all of which taken together 
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shall constitute but one and the same instrument.  Any signatures delivered by facsimile or .PDF 
shall be effective as delivery of an original signature to this Agreement. 

16.14 No Recordation.  Buyer and Seller hereby acknowledge that neither this 
Agreement nor any memorandum or affidavit thereof shall be recorded in the Bronx County or 
any other county. 

17. EXHIBITS.  Each of the following Exhibits is hereby incorporated into and made 
an integral part of this agreement: 

Exhibit A Legal Description of Licensed Premises 
Exhibit B Form of License Agreement Assignment and Assumption 
Exhibit C Form of Bill of Sale 
Exhibit D Form of Assignment and Assumption of Contracts 
Exhibit E Form of General Assignment and Assumption 
Exhibit F Form of Licensor Consent 
Exhibit G License Agreement (with Exhibits) 
Exhibit H FF&E Liens & Encumbrances 
 
18. DEFAULT. 

18.1 Seller’s Breach of Obligation to Close.  If any condition in Section 9.1 is 
not satisfied and such non-satisfaction is a result of Seller’s breach under this Agreement and this 
Agreement is terminated pursuant to Buyer’s election under Section 9.1 on account of such 
failure, Buyer shall have the right, as its sole and exclusive remedy, to either: 

18.1.1 Terminate this Agreement by giving written notice to Seller, 
whereupon Seller shall be released from any and all liability hereunder, and Buyer shall have no 
right to seek damages or to record a lis pendens against Seller’s interest in the License 
Agreement or the Licensed Premises.  This provision shall be an absolute bar to any action by 
Buyer for any damages arising out of such a breach under this Agreement, and Seller shall be 
entitled to the immediate expungement of any lis pendens filed by Buyer against Seller’s interest 
in the License Agreement or the Licensed Premises.  If Buyer wrongfully brings an action for 
damages or records a lis pendens against the Seller’s interest in the License Agreement or 
Licensed Premises, or otherwise creates any cloud on Seller’s interest in the License Agreement 
or in the Licensed Premises, Buyer shall Indemnify Seller from and against all damages, costs, 
expenses (including attorneys’ fees) and losses which Seller incurs by reason thereof; or 

18.1.2 In lieu of exercising its remedies under Section 18.1.1, bring an 
action for specific performance of Seller’s obligations to close under this Agreement, subject to 
strict compliance with each of the following conditions: 

18.1.2.1 Buyer gives Seller at least ten (10) Business Days’ prior 
written notice of its intention to commence such an action; 

18.1.2.2 Buyer commences such action, and serves Seller with a 
complaint therein, within ninety (90) days after the Closing Date;  
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18.1.2.3 Such action is brought in a state or federal court sitting 
in New York, New York (the “Court”); and 

18.1.2.4 Such action, to the extent seeking specific performance 
(or other equitable relief) is limited to an action to compel Seller to deliver into Escrow the 
License Agreement Assignment and Assumption and other Seller’s Closing Documents and does 
not seek specific performance of any other covenant or warranty of Seller hereunder (including 
any covenant or warranty contained in Sections 5.1 or 6) or the correction of any condition 
respecting the Licensed Premises; provided, however, that if Seller, at any time during the 
pendency of such action, delivers the License Agreement Assignment and Assumption and other 
required Seller’s Closing Documents into Escrow (or into the Court) and authorizes Closing in 
accordance with Section 10.5, Buyer shall either proceed promptly to close on the transaction 
contemplated hereby or promptly to dismiss such action to the extent it seeks specific 
performance or other equitable relief.  By electing to seek specific performance under this 
Section 18.1.2, Buyer shall be deemed to have waived all of its remedies under Section 18.1.1.  
If Buyer brings or maintains an action for specific performance other than as expressly permitted 
under this Section 18.1.2, or fails to close on the transaction contemplated hereby within thirty 
(30) days after Seller has delivered the License Agreement Assignment and Assumption and 
other required Seller’s Closing Documents into Escrow (or into such Court) and authorized 
Closing, Seller shall have the right to terminate this Agreement. 

18.2 Seller’s Post-Closing Breach.  Notwithstanding anything to the contrary 
contained herein, after Closing, Seller shall have no liability to Buyer for any indemnity claim 
under the indemnities contained in this Agreement or elsewhere, or for breach of any covenant, 
representation or warranty contained in this Agreement or elsewhere, or otherwise, unless (A) 
such indemnity, covenant, representation or warranty is expressly stated in this Agreement to 
survive Closing, (B) Buyer had no knowledge on the Closing Date of any such indemnity claim 
or any such breach and (C) Buyer has given Seller written notice of a specific indemnity claim or 
claim of breach, stating in reasonable detail the factual basis for such claim, and unless Buyer 
commences legal action on such claim, and serves Seller with notice of such claim in accordance 
with applicable Law, within sixty (60) days of learning of such breach.  Further, and 
notwithstanding anything to the contrary herein, (i) Seller shall in no event be liable to Buyer for 
any such claim unless and until the aggregate amount of Buyer’s actual out-of-pocket losses 
from all such valid claims exceed One Hundred Thousand and 00/100 Dollars ($100,000.00), in 
which case Seller shall only be liable for such losses starting with the first dollar, and (ii) in no 
event shall the aggregate amount of Seller’s liability hereunder exceed One Million Five 
Hundred Thousand and 00/100 Dollars ($1,500,000.00).  The limitations in this Section 18.2 
shall not apply to Seller’s liability under Sections 8.2 or 16.4.   

18.3 Buyer’s Breach.  Subject to Section 9.2, in the event that, provided the 
conditions to Buyer’s obligations to close set forth in Section 9.1 are satisfied, Buyer shall 
default in its obligation to consummate the Closing, Seller may terminate this Agreement and 
thereupon Seller shall be entitled to reimbursement for all out-of-pocket costs and expenses 
incurred by Seller (including, without limitation, reasonable attorneys’ fees, court costs and 
disbursements) in connection with the negotiation of this Agreement, provided that Buyer’s shall 
have no liability for any and all such out-of-pocket costs and expenses incurred by Seller to the 
extent such liability exceeds $100,000.00. 
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19. OTHER LIMITATIONS ON LIABILITY.  No present or future, direct or 
indirect, member, partner, director, officer, share-holder, principal, Affiliate, owner, employee, 
advisor, agent, attorney, asset manager or subasset manager of Buyer or Seller shall have any 
personal liability, directly or indirectly, under or in connection with this Agreement or any 
agreement made or entered into under or in connection with the provisions of this Agreement, or 
any amendment or amendments to any of the foregoing made at any time or times, heretofore or 
hereafter and each party shall look solely to the other (subject to the terms and conditions hereof) 
in connection with its rights and remedies under this Agreement.  The limitations on liability 
contained in this Section 19 are in addition to, and not in limitation of, any limitation on 
provided in any other provision of this Agreement or by law or by any other contract, agreement 
or instrument.  Neither Party shall be entitled to recover from the other Party consequential, 
exemplary, incidental, special or punitive damages for a breach by the other Party of this 
Agreement. This Section 19 shall survive the Closing or earlier termination of this Agreement. 

20. PARKS APPROVAL; NO EMCUMBRANCE.  NOTWITHSTANDING 
ANYTHING TO THE CONTRARY CONTAINED HEREIN,  THE PARTIES 
ACKNOWLEDGE AND AGREE THAT (I) THIS AGREEMENT SHALL BE SUBJECT TO 
THE SOLE AND ABSOLUTE APPROVAL OF THE COMMISSIONER PURSUANT TO 
THE TERMS OF THE LICENSE AGREEMENT, (II) UNLESS AND UNTIL SUCH 
APPROVAL SHALL BE RECEIVED, THIS AGREEMENT SHALL NOT CREATE, AND 
BUYER HEREBY WAIVES ANY AND ALL CLAIMS THAT THIS AGREEMENT DOES 
CREATE, AN ENCUMBRANCE UPON SELLER’S RIGHT, TITLE OR INTEREST IN OR 
TO THE LICENSE AGREEMENT AND/OR LICENSED PREMISES AND (III) BUYER 
RETAINS THE ABSOLUTE RIGHT TO TERMINATE THIS AGREEMENT BY NOTICE TO 
SELLER GIVEN AT ANY TIME WITHIN THIRTY (30) DAYS FOLLOWING THE 
EXECUTION AND EXCHANGE OF THIS AGREEMENT BASED UPON THE DUE 
DILIGENCE IT INTENDS TO CONDUCT AS CONTEMPLATED BY THIS AGREEMENT. 

[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and 
delivered, each by its own representative thereunto duly authorized, as of the date first above 
written. 
 

SELLER: 

TRUMP FERRY POINT LLC,  
a Delaware limited liability company 
 
 
By:  __________________________ 
        Name:  Donald J. Trump, Jr. 
        Title:  President 

 
 
BUYER: 
 
BALLY’S CORPORATION, 
a Delaware corporation 
 
 
By:  __________________________ 
        Name:   
        Title:   

 

The undersigned hereby accepts this Agreement as its escrow instructions and agrees to act as 
Escrow Agent hereunder, in accordance with the terms and conditions hereof. 
 
FIDELITY NATIONAL TITLE INSURANCE COMPANY 
 
 
By:  __________________________ 
        Name:   
        Title:   
 

Date:  June ___, 2023 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and 
delivered, each by its own representative thereunto duly authorized, as of the date first above 
written. 
 

SELLER: 

TRUMP FERRY POINT LLC,  
a Delaware limited liability company 
 
 
By:  __________________________ 
        Name:  Donald J. Trump, Jr. 
        Title:  President 

 
 
BUYER: 
 
BALLY’S CORPORATION, 
a Delaware corporation 
 
 
By:  __________________________ 
        Name:   
        Title:   

 

The undersigned hereby accepts this Agreement as its escrow instructions and agrees to act as 
Escrow Agent hereunder, in accordance with the terms and conditions hereof. 
 
FIDELITY NATIONAL TITLE INSURANCE COMPANY 
 
 
By:  __________________________ 
        Name:   
        Title:   
 

Date:  June ___, 2023 
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EXHIBIT A 
 

DESCRIPTION OF LICENSED PREMISES 

 
[see attached] 
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EXHIBIT B 
 

LICENSE AGREEMENT ASSIGNMENT AND ASSUMPTION 

THIS LICENSE AGREEMENT ASSIGNMENT AND ASSUMPTION (this 
“Assignment”) is made and entered into as of _________________, 2023 (the “Assignment 
Effective Date”) by and between TRUMP FERRY POINT LLC, a Delaware limited liability 
company (“Assignor”), and BALLY’S CORPORATION, a Delaware corporation 
(“Assignee”).  All capitalized terms used herein and not defined, shall have the meaning ascribed 
to such term in the License Agreement (as hereinafter defined). 

RECITALS: 

WHEREAS, the City of New York, acting by and through its Department of Parks and 
Recreation (“Licensor”) and Assignor entered into that certain License Agreement dated 
February 21, 2012, between the Assignor and Licensor (as further amended from time to time, 
the “License Agreement”), pursuant to which Seller licensed from Licensor certain property 
known as Trump Golf Links at Ferry Point Park located in the City of New York, State of New 
York (the “Licensed Premises”). 

WHEREAS, Assignor desires pursuant to Article 18 of the License Agreement to assign 
all of Assignor’s right, title, interest and obligations in and to the License Agreement, subject to 
the terms of the License Agreement and this Assignment, and Assignee desires to assume all of 
Assignor’s right, title, interest and obligations in the License Agreement subject to the terms of 
the License Agreement and this Assignment; and 

WHEREAS, the Licensor has consented to this Assignment.  

NOW THEREFORE, in consideration of the sum of ten dollars ($10.00) and other 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Assignor 
does hereby assign unto Assignee, all of Assignor’s right, title, interest and obligations in and to 
the License Agreement, and Assignee hereby assumes all of Assignor’s right, title, interest and 
obligations in and to the License Agreement, all subject to the terms of the License Agreement 
and the terms set forth herein. 

1. License Agreement Assignment and Assumption. Effective as of the 
Assignment Effective Date, Assignor hereby assigns to Assignee all of Assignor’s (a) right, title, 
interest and obligations in and to the License Agreement for the rest and remainder of the term 
thereof, subject to the covenants, conditions and other provisions contained in the License 
Agreement and (b) right, title, interest in and to all of the structures, fixtures, buildings and other 
improvements located on the Licensed Premises.  Effective as of the Assignment Effective Date, 
Assignee hereby accepts and assumes (x) all of Assignor’s right, title, interest and obligations in 
and to the License Agreement accruing from and after the Assignment Effective Date and (y) 
right, title, and interest in and to all of the structures, fixtures, buildings and other improvements 
located on the Licensed Premises.  
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2. License Agreement.  Assignee hereby assumes performance of and agrees to 
perform all of the terms, obligations, covenants and conditions on the part of the “Licensee” to 
be kept, observed or performed under the License Agreement to the extent such terms, 
obligations, covenants and conditions accrue from and after the Assignment Effective Date. The 
terms and conditions of the License Agreement, as amended from time to time (but only to the 
extent that same accrue from and after the Assignment Effective Date), are hereby incorporated 
herein by this reference thereto so that, except to the extent that they are modified by the 
provisions of this Assignment, each and every term, covenant and condition of the License 
Agreement (to the extent the same accrue from and after the Assignment Effective Date) binding 
Assignor, as Licensee under the License Agreement, and inuring to the benefit of Licensor under 
the License Agreement, shall, in respect of this Assignment, bind Assignee and inure to the 
benefit of Licensor, with the same force and effect as if such terms, covenants and conditions 
were completely set forth in this Assignment; provided, no further amendments or modifications 
to the License Agreement shall be effective with respect to the Licensed Premises without the 
written consent of Assignee. 

3. Notice. The address for notice of Assignee pursuant to terms of the License 
Agreement shall be as follows: 

Bally’s Corporation  
100 Westminster Street 
Providence, Rhode Island 02903  
Attention:  Kim Barker Lee 
Email:  kbarker@ballys.com 
 
with a copy to: 
 
Fried, Frank, Harris, Shriver & Jacobson LLP  
One New York Plaza  
New York, New York 10004  
Attention:  Jonathan L. Mechanic, Esq. 
Email: jonathan.mechanic@friedfrank.com  
 

4. Indemnification.  Assignor hereby agrees to indemnify Assignee against, and 
hold Assignee harmless from, any and all cost, liability, loss, damage or expense, including, 
without limitation, reasonable attorney’s fees, expenses and court costs, arising or accruing prior 
to the date hereof in connection with Assignor’s performance or observance of, or the failure to 
perform or observe, any agreement or obligation of Assignor arising under the License 
Agreement.  Assignee hereby agrees to indemnify Assignor against, and hold harmless from, any 
and all cost, liability, loss, damage or expense, including, without limitation, reasonable 
attorney’s fees, arising or accruing as of or subsequent to the date hereof in connection with 
Assignee’s performance or observation of, or failure to perform or observe any agreement or 
obligation arising under the License Agreement hereby assumed by Assignee.  The provisions of 
this Section 4 shall survive the expiration or earlier termination of the License Agreement. 

5. Brokers.  Each party warrants and represents to the other party hereto that it has 
not dealt with any brokers in connection with this Assignment.  Each party hereby indemnifies 
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and holds the other party hereto harmless from any and all loss, damage, claim, liability, cost or 
expense (including, but not limited to, reasonable attorneys’ fees, expenses and court costs) 
arising out of or in connection with any breach of the foregoing warranty and representation.  
The provisions of this Section 5 shall survive the expiration or earlier termination of the License 
Agreement. 

6. Interpretation, Amendment and Modification. This Assignment shall be 
interpreted under the laws of the State of New York. The recitals to this Assignment are true and 
correct and are hereby incorporated in this Assignment by reference. The section captions are for 
the convenient reference of the parties only and are not intended to and shall not be deemed to 
modify the interpretation of the sections from that which is stated in the text of the sections.  If 
any provision of this Assignment or its application to any person or circumstance shall be 
declared invalid or unenforceable, the remaining provisions of this Assignment, or the 
application of such provision to persons or circumstances other than those to which it is invalid 
or unenforceable, shall not be affected thereby and each provision shall be valid and enforceable 
to the extent permitted by law. This Assignment may not be changed or amended except by a 
writing duly authorized and executed by the party against whom enforcement is sought. 

7. Miscellaneous. All provisions contained in this Assignment shall be binding 
upon, inure to the benefit of, and be enforceable by, the respective successors and assigns of 
Assignor and Assignee. Promptly upon the reasonable request from time to time of the other 
party, each party shall do, execute, acknowledge and deliver, or cause to be done, executed, 
acknowledged or delivered, to or at the direction of such party, all further acts, transfers, 
assignments, powers and other documents and instruments as may be so reasonably requested to 
give effect to the transactions contemplated hereby.  In the event of any litigation arising 
hereunder, the non-prevailing party shall pay to the prevailing party all of the prevailing party’s 
reasonable attorneys’ fees and court costs, through all trial and appellate levels.  This 
Assignment may be executed in any number of counterparts (and by PDF or other electronic 
means), each of which when executed and delivered shall be deemed an original, but all of which 
together shall constitute one and the same instrument. 

[Signatures on Next Page] 
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IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of the 
date set forth above. 

ASSIGNOR: TRUMP FERRY POINT LLC,  
a Delaware limited liability company 
 
 
By:         
        Name: 
        Title: 
 

STATE OF NEW YORK ) 
 ) ss.: 
COUNTY OF NEW YORK ) 

On this _______ day of _______________, in the year 2023, before me, the undersigned, 
personally appeared ______________________ personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he executed the same in his capacity, and that by his 
signature on the instrument, the individual, or the person on behalf of which the individual acted, 
executed the instrument. 

______________________________ 
Notary Public 

ASSIGNEE: BALLY’S CORPORATION,  
a Delaware corporation  
 
 
By:         
        Name: 
        Title: 

STATE OF NEW YORK ) 
 ) ss.: 
COUNTY OF NEW YORK ) 

On this _______ day of _______________, in the year 2023, before me, the undersigned, 
personally appeared ______________________ personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he executed the same in his capacity, and that by his 
signature on the instrument, the individual, or the person on behalf of which the individual acted, 
executed the instrument. 

______________________________ 
Notary Public 
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EXHIBIT C 

 
BILL OF SALE 

THIS BILL OF SALE, for Ten Dollars ($10.00) cash and other good and valuable 
consideration, receipt of which is hereby acknowledged, TRUMP FERRY POINT LLC, a 
Delaware limited liability company (“Seller”), does hereby sell, assign, convey, transfer and set 
over to BALLY’S CORPOATION, a Delaware corporation (“Buyer”), all of the “FF&E” and 
“Inventory” owned by Seller, as those terms are defined in that certain Agreement of Purchase 
and Sale and Escrow Instructions, dated as of June ___, 2023 (the “Purchase Agreement”), by 
and between Seller and Buyer, without representation or warranty, express or implied, or 
recourse to Seller, except as set forth in the Purchase Agreement.  The FF&E and Inventory are 
collectively referred to herein at the “Personal Property”.   

TO HAVE AND TO HOLD unto Buyer and its successors and assigns to its and their 
own use and benefit forever. 

Buyer hereby acknowledges and agrees that the Personal Property is being conveyed “AS 
IS, WHERE IS, WITH ALL FAULTS”, and the provisions of Section 5.2.5 of the Purchase 
Agreement are incorporated herein by this reference. 

This Bill of Sale is made by Seller without recourse and without any express or implied 
representation or warranty whatsoever, except that Seller represents and warrants that it owns the 
Personal Property free and clear of all liens, pledges and encumbrances; provided, however, that 
the foregoing representation and warranty shall be subject to the limitations contained in the 
Purchase Agreement. 

 

 
Dated: _____________, 2023 TRUMP FERRY POINT LLC,  

a Delaware limited liability company 
 
 
By:         
        Name: 
        Title: 
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EXHIBIT D 
 

ASSIGNMENT AND ASSUMPTION OF CONTRACTS 

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”) is 
made as of ___________, 2023, by and between TRUMP FERRY POINT LLC, a Delaware 
limited liability company (“Assignor”), and BALLY’S CORPORATION, a Delaware 
corporation (“Assignee”). 

RECITALS 

A. Assignor has entered into that certain Agreement of Purchase and Sale and 
Escrow Instructions (the “Purchase Agreement”), dated as of June ___, 2023, between 
Assignor as “Seller,” and Assignee, as “Buyer,” for purchase of the Assignor’s right, title, 
interest and obligations in and to that certain License Agreement (as defined in the Purchase 
Agreement) and to land, improvements, fixtures, furnishings, equipment, inventories and other 
real and personal property comprising the golf course known as Trump Golf Links at Ferry Point 
Park.  

B. In conjunction with the closing of the transaction contemplated therein, the 
Purchase Agreement obligates Assignor to assign to Assignee, and Assignee to assume, all of the 
Assumed Contracts (as defined in the Purchase Agreement) identified in the Schedule of 
Contracts attached hereto as Exhibit A, subject to the terms and conditions set forth in the 
Purchase Agreement. 

NOW, THEREFORE, in consideration of the foregoing, and of the mutual covenants and 
conditions herein contained, the parties hereto (together, the “Parties,” and each sometimes a 
“Party”) hereby act and agree as follows: 

1. Assignment.  Assignor hereby assigns, sets over and transfers to Assignee, and 
Assignee hereby takes and accepts from Assignor, all of Assignor’s rights in, under and to each 
of the Assumed Contracts other than any payments due to Assignor with respect to periods or 
events prior to the date hereof and for which Assignor has not otherwise received proration credit 
under the Purchase Agreement, including any refunds or rebates of payments made by Assignor 
prior to the date hereof.  This Assignment is made without any representation or warranty by, or 
recourse to, Assignor except as expressly set forth in the Purchase Agreement. 

2. Assumption of Obligations and Liabilities by Assignee.  Assignee hereby 
assumes all of the obligations and liabilities of Assignor under each of the Assumed Contracts 
first accruing from and after the date hereof. 

3. Indemnification.  Assignor hereby agrees to indemnify Assignee against, and 
hold Assignee harmless from, any and all cost, liability, loss, damage or expense, including, 
without limitation, reasonable attorney’s fees, expenses and court costs, arising or accruing prior 
to the date hereof in connection with Assignor’s performance or observance of, or the failure to 
perform or observe, any agreement or obligation of Assignor arising under the Assumed 
Contracts.  Assignee hereby agrees to indemnify Assignor against, and hold harmless from, any 
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and all cost, liability, loss, damage or expense, including, without limitation, reasonable 
attorney’s fees, arising or accruing as of or subsequent to the date hereof in connection with 
Assignee’s performance or observation of, or failure to perform or observe any agreement or 
obligation arising under the Assumed Contracts hereby assumed by Assignee. 

4. Interpretation, Amendment and Modification.  This Assignment shall be 
interpreted under the laws of the State of New York.  The recitals to this Assignment are true and 
correct and are hereby incorporated in this Assignment by reference.  The section captions are 
for the convenient reference of the parties only and are not intended to and shall not be deemed 
to modify the interpretation of the sections from that which is stated in the text of the sections.  If 
any provision of this Assignment or its application to any person or circumstance shall be 
declared invalid or unenforceable, the remaining provisions of this Assignment, or the 
application of such provision to persons or circumstances other than those to which it is invalid 
or unenforceable, shall not be affected thereby and each provision shall be valid and enforceable 
to the extent permitted by law.  This Assignment may not be changed or amended except by a 
writing duly authorized and executed by the party against whom enforcement is sought. 

5. Counterparts.  This Assignment may be executed in any number of counterparts 
(and by PDF or other electronic means), each of which when so executed and delivered shall be 
deemed an original and all of which taken together shall constitute but one and the same 
instrument. 

6. Governing Law.  This Assignment shall be deemed to be an agreement made 
under the laws of the State of New York and for all purposes shall be governed by and construed 
in accordance with such laws. 

7. Binding Effect.  This Assignment shall be binding upon and inure to the benefit 
of each of the Parties and its successors and assigns. 

[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the Parties have caused this Assignment to be executed and 
delivered by their respective representatives, thereunto duly authorized, as of the date first above 
written. 

ASSIGNOR: TRUMP FERRY POINT LLC,  
a Delaware limited liability company 
 
 
By:         
        Name: 
        Title: 
 

ASSIGNEE: BALLY’S CORPORATION  
a Delaware corporation 
 
 
By:         
        Name: 
        Title: 

PX-3306, page 45 of 381



 

00287729-6  
 

EXHIBIT E 
 

GENERAL ASSIGNMENT AND ASSUMPTION AGREEMENT 

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”) is 
made as of _________________, 2023, by and between TRUMP FERRY POINT LLC, a 
Delaware limited liability company (“Assignor”), and BALLY’S CORPORATION, a 
Delaware corporation (“Assignee”). 

RECITALS 

A. Assignor has entered into that certain Agreement of Purchase and Sale and 
Escrow Instructions (the “Purchase Agreement”), dated as of June ___, 2023, between 
Assignor as “Seller,” and Assignee, as “Buyer,” for purchase of the Assignor’s right, title, 
interest and obligations in and to that certain License Agreement (as defined in the Purchase 
Agreement) and to land, improvements, fixtures, furnishings, equipment, inventories and other 
real and personal property comprising the golf course known as Trump Golf Links at Ferry Point 
Park (the “Licensed Premises”). 

B. In conjunction with the closing of the transaction contemplated therein, the 
Purchase Agreement obligates Assignor to assign to Assignee certain intangible rights with 
respect to the Licensed Premises and Assignee to assume all of Assignor’s obligations with 
respect thereto, subject to the terms and conditions set forth in the Purchase Agreement. 

NOW, THEREFORE, in consideration of the foregoing, and of the mutual covenants and 
conditions herein contained, the parties hereto (together, the “Parties,” and each sometimes a 
“Party”) hereby act and agree as follows: 

1. Assignment.  Assignor hereby assigns, sets over and transfers to Assignee all of 
Assignor’s rights, if any, in, under and to the following (other than any payments due to 
Assignor with respect to periods or events prior to the date hereof and for which Assignor has 
not otherwise received proration credit under the Purchase Agreement, including any refunds or 
rebates of payments made by Assignor prior to the date hereof): 

(a) Intangibles.  The Intangibles (as defined in the Purchase Agreement). 

(b) Reservations.  Each reservation, booking, commitment or agreement for 
the use of golf rounds, conference rooms, dining rooms or other facilities at the Licensed 
Premises, to the extent pertaining to periods from and after the date hereof (“Reservations”). 

(c) Accounts.  The account receivable for each person who is a guest at the 
Licensed Premises on the day immediately preceding the date hereof (the “Guest Accounts”). 

This Assignment is made without any representation or warranty by, or recourse to, 
Assignor except as expressly set forth in the Purchase Agreement. 
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2. Assumption of Obligations and Liabilities by Assignee.  Assignee hereby 
assumes all of the obligations and liabilities of Assignor first accruing from and after the date 
hereof with respect to each of the Intangibles, Reservations and Guest Accounts. 

3. Indemnification.  Assignor hereby agrees to indemnify Assignee against, and 
hold Assignee harmless from, any and all cost, liability, loss, damage or expense, including, 
without limitation, reasonable attorney’s fees, expenses and court costs, arising or accruing prior 
to the date hereof in connection with Assignor’s performance or observance of, or the failure to 
perform or observe, any agreement or obligation of Assignor arising under the Intangibles, 
Reservations and Guest Accounts.  Assignee hereby agrees to indemnify Assignor against, and 
hold harmless from, any and all cost, liability, loss, damage or expense, including, without 
limitation, reasonable attorney’s fees, arising or accruing as of or subsequent to the date hereof in 
connection with Assignee’s performance or observation of, or failure to perform or observe any 
agreement or obligation arising under the Intangibles, Reservations and Guest Accounts hereby 
assumed by Assignee. 

4. Interpretation, Amendment and Modification.  This Assignment shall be 
interpreted under the laws of the State of New York.  The recitals to this Assignment are true and 
correct and are hereby incorporated in this Assignment by reference.  The section captions are 
for the convenient reference of the parties only and are not intended to and shall not be deemed 
to modify the interpretation of the sections from that which is stated in the text of the sections.  If 
any provision of this Assignment or its application to any person or circumstance shall be 
declared invalid or unenforceable, the remaining provisions of this Assignment, or the 
application of such provision to persons or circumstances other than those to which it is invalid 
or unenforceable, shall not be affected thereby and each provision shall be valid and enforceable 
to the extent permitted by law.  This Assignment may not be changed or amended except by a 
writing duly authorized and executed by the party against whom enforcement is sought. 

5. Counterparts.  This Assignment may be executed in any number of counterparts 
(and by PDF or other electronic means), each of which when so executed and delivered shall be 
deemed an original and all of which taken together shall constitute but one and the same 
instrument. 

6. Governing Law.  This Assignment shall be deemed to be an agreement made 
under the laws of the State of New York and for all purposes shall be governed by and construed 
in accordance with such laws. 

7. Binding Effect.  This Assignment shall be binding upon and inure to the benefit 
of, respectively, Assignor and Assignee and their respective successors and assigns. 

[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, Assignor has caused this Assignment to be executed and 
delivered by their respective representatives, thereunto duly authorized, as of the date first above 
written. 

ASSIGNOR: TRUMP FERRY POINT LLC,  
a Delaware limited liability company 
 
 
By:         
        Name: 
        Title: 
 

ASSIGNEE: BALLY’S CORPORATION  
a Delaware corporation 
 
 
By:         
        Name: 
        Title: 
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EXHIBIT F 
 

LICENSOR CONSENT 

THIS LICENSOR CONSENT (this “Consent”) is made as of ______________, 2023 by 
the CITY OF NEW YORK, acting by and through the New York City Department of Parks and 
Recreation (“Licensor”), and TRUMP FERRY POINT LLC, a Delaware limited liability 
company (“Seller”). 

1. Licensor is the “Licensor” and Seller is the “Licensee” under that certain License 
Agreement dated February 21, 2012, regarding the operation, management and maintenance of 
an 18-hole golf course, lighted driving range and ancillary facilities and the design, construction, 
operation, management and maintenance of a permanent clubhouse at Ferry Point Park (the 
“License Agreement”). 

2. Seller, as seller, and BALLY’S CORPORATION, a Delaware corporation 
(“Buyer”), as buyer, have entered into that certain Agreement of Purchase and Sale and Escrow 
Instructions, dated as of June ___, 2023 (the “Purchase Agreement”), for the purchase of 
Seller’s right, title and interest as Licensee under the License Agreement and the improvements, 
fixtures, furnishings, equipment, inventories and other real and personal property comprising the 
golf course known as Trump Golf Links at Ferry Point Park, located in the City of New York, 
including Seller’s interest under the License Agreement. 

3. Pursuant to Article 18 of the License Agreement, Licensor’s consent is required 
prior to assignment of the License Agreement to Buyer. 

4. Licensor hereby consents to Seller’s assignment to Buyer (or its affiliated 
nominee) of all of Seller’s right, title and interest in, to and under the License Agreement, 
provided such assignment will not be effective until Seller and Buyer execute the Assignment 
and Assumption of License Agreement substantially in the form attached to the Purchase 
Agreement (“License Agreement Assignment”) (the effective date of such assignment hereafter 
referred to as the “Effective Date”).  Upon the full execution of the License Agreement 
Assignment, Licensor hereby releases Seller (and its successors and assigns) from any and all 
obligations and liability under the License Agreement accruing from and after the Effective Date. 

5. Subject to the closing of the transaction under the Purchase Agreement and the 
full execution of the License Agreement Assignment, Buyer shall assume and be bound by all of 
the obligations of Seller under the License Agreement. 

6. This Consent may be amended only in writing.  This Consent and all of its terms 
and provisions shall be binding upon and inure to the benefit of the parties hereto and their 
respective successors and assigns.  This Consent may be executed in one or more counterparts 
(and by PDF or other electronic means), each of which shall be deemed to be an original, but all 
of which when taken together will constitute the same agreement. 

[Execution appears on following page(s)] 
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Licensor and Seller have caused this Consent to be executed and delivered by their 
respective representatives, thereunto duly authorized, as of the date first above written. 

 

LICENSOR: 

CITY OF NEW YORK 
DEPARTMENT OF PARKS AND RECREATION 

By:    
        Name:  
        Title:   

 

SELLER: 

TRUMP FERRY POINT LLC, 
a Delaware limited liability company 

By:    
        Name:   
        Title:   
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EXHIBIT G 
 

LICENSE AGREEMENT 

 
[see attached] 
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LICENSE AGREEMENT 
 
 

BETWEEN 
 
 
 

TRUMP FERRY POINT LLC 
 
 
 

AND 
 
 

CITY OF NEW YORK 
DEPARTMENT OF 

PARKS & RECREATION 
 
 
 

for 
 
 

THE OPERATION, MANAGEMENT AND MAINTENANCE OF AN 18-HOLE JACK 
NICKLAUS SIGNATURE GOLF COURSE, LIGHTED DRIVING RANGE AND ANCILLARY 

FACILITIES AND THE DESIGN, CONSTRUCTION, OPERATION, MANAGEMENT AND 
MAINTENANCE OF A PERMANENT CLUBHOUSE AT FERRY POINT PARK, 

 
 
 

THE BRONX, NEW YORK 
 

X126-GC 
 
 
 

DATED:  February 21, 2012 

 

PX-3306, page 52 of 381



 

TABLE OF CONTENTS 

1. GRANT ................................................................................................................................................................. 2 
2. DEFINITIONS ..................................................................................................................................................... 9 
3. TERM ................................................................................................................................................................. 15 
4. PAYMENT TO CITY ....................................................................................................................................... 26 
5. RIGHT TO AUDIT ........................................................................................................................................... 32 
6. GUARANTY; ORDER OF APPLICATION OF PAYMENT; CREDITOR-DEBTOR PROCEEDINGS
 33 
7. UTILITIES ......................................................................................................................................................... 34 
8. INFLAMMABLES ............................................................................................................................................ 37 
9. OPERATIONS ................................................................................................................................................... 37 
10. CAPITAL IMPROVEMENTS................................................................................................................... 52 
11. IMPROVEMENT AND/OR CORRECTION IN OPERATIONS .......................................................... 61 
12. MAINTENANCE, SANITATION AND REPAIRS ................................................................................. 62 
13. EQUIPMENT .............................................................................................................................................. 78 
14. EXPENDABLE EQUIPMENT .................................................................................................................. 79 
15. CONDITION UPON SURRENDER ......................................................................................................... 79 
16. RESERVATION FOR PARKS SPECIAL EVENTS ............................................................................... 80 
17. PROHIBITION AGAINST TRANSFER .................................................................................................. 80 
18. ASSIGNMENTS AND SUBLICENSES .................................................................................................... 81 
19. ALTERATIONS .......................................................................................................................................... 82 
20. COMPLIANCE WITH LAWS .................................................................................................................. 85 
21. NON-DISCRIMINATION ......................................................................................................................... 85 
22. NO WAIVER OF RIGHTS ........................................................................................................................ 85 
23. INDEMNIFICATION ................................................................................................................................. 85 
24. WAIVER OF COMPENSATION .............................................................................................................. 87 
25. INSURANCE ............................................................................................................................................... 88 
26. INVESTIGATIONS .................................................................................................................................... 93 
27. CHOICE OF LAW, CONSENT TO JURISDICTION AND VENUE ................................................... 95 
28. EMPLOYEES OF LICENSEE/CITY ....................................................................................................... 96 
29. INDEPENDENT STATUS OF LICENSEE .............................................................................................. 96 
30. CONFLICT OF INTEREST ...................................................................................................................... 97 
31. PROCUREMENT OF AGREEMENT ...................................................................................................... 97 
32. ALL LEGAL PROVISIONS DEEMED INCLUDED ............................................................................. 98 
33. SEVERABILITY: INVALIDITY OF PARTICULAR PROVISIONS .................................................. 98 
34. JUDICIAL INTERPRETATION .............................................................................................................. 98 

 

PX-3306, page 53 of 381



 

ii 

35. MODIFICATION OF AGREEMENT ...................................................................................................... 98 
36. NOTICES ..................................................................................................................................................... 99 
37. NO CLAIM AGAINST OFFICERS, AGENTS OR EMPLOYEES ....................................................... 99 
38. CREDITOR-DEBTOR PROCEEDINGS ................................................................................................. 99 
39. CLAIMS AND ACTIONS THEREON ..................................................................................................... 99 
40. SURVIVAL .................................................................................................................................................. 99 
 

EXHIBIT A -  DESCRIPTION OF LICENSED PREMISES 

EXHIBIT A-1 – FERRY POINT PARK GOLF COURSE SITE MAP DECEMBER 21, 2010 

EXHIBIT A-2 – ADDITIONAL GARBAGE REMOVAL, CLEANUP AND SNOW REMOVAL  

RESPONSIBILITIES 

EXHIBIT A-3 – PARK SNACK BAR 

EXHIBIT B -  QUARTERLY GROSS RECEIPTS AND GOLF COURSE ACTIVITIES FORM 

EXHIBIT B -1  QUARTERLY GREENS FEE REPORT FORM 

EXHIBIT C -  DEVELOPMENT AGREEMENT 

EXHIBIT D -  SCHEDULE OF OPERATING HOURS AND FEES 

EXHIBIT E - CITYWIDE BEVERAGE VENDING MACHINES STANDARDS 

EXHIBIT F -  SCHEDULE OF CAPITAL IMPROVEMENTS 

EXHIBIT G -  FDNY VARIANCE 

EXHIBIT H -  USE OF INTELLECTUAL PROPERTY 

EXHIBIT I-1 - COMPOSITE LOGO 

EXHIBIT I-2 - SNACK BAR LOGO 

EXHIBIT J - POTENTIAL BANQUET EVENTS 

EXHIBIT K - PRELIMINARY CAPITAL BUDGET 

EXHIBIT L - COPY OF NICKLAUS SUBCONTRACT 

EXHIBIT M -  MAINTENANCE GUIDELINES 

EXHIBIT N - TRUMP MARKS 

EXHIBIT O - CITY MARKS 

EXHIBIT P - LICENSEE WEBSITE 

EXHIBIT Q - HOPLINKS 

EXHIBIT R - CITY WEBSITE 

EXHIBIT S - TRANSFER WEBSITES 

EXHIBIT T - SITE PLAN SHOWING PARKS AND CITY ROADS 

EXHIBIT U - PRELIMINARY CONCEPT DRAWINGS FOR CLUBHOUSE 

EXHIBIT V - GUARANTY 

 
 
  

PX-3306, page 54 of 381



 

LICENSE AGREEMENT (“License,” “License Agreement” or “Agreement”) made this 
21st day of February, 2012, between the City of New York (the “City”) acting by and through the 
New York City Department of Parks & Recreation (“Parks”), whose address is The Arsenal, 830 
Fifth Avenue, New York, New York 10065, and Trump Ferry Point LLC (“Licensee”), a Delaware 
limited liability company, whose address is c/o The Trump Organization, 725 Fifth Avenue, New 
York, NY 10022, Attention: Allen Weisselberg and Ron Lieberman.  The Parks, City and Licensee 
are sometimes hereinafter referred to collectively as the “Parties” or individually as a “Party”. 

WHEREAS, Parks, pursuant to the City Charter, has jurisdiction over parklands of the City 
of New York and facilities therein; and 

WHEREAS, Ferry Point Park in the Borough of the Bronx (“Ferry Point Park”) is property 
under the jurisdiction and control of Parks; and 

WHEREAS, the City is constructing certain improvements to its property at Ferry Point Park 
consisting of the Golf Course, the Practice Facility, which includes the Driving Range (each as 
defined in the Development Agreement (as hereinafter defined)); the Golf Course Snack Bar and the 
Park Snack Bar (each as defined in the Development Agreement, collectively, the “Snack Bars”) 
and certain other improvements defined as the “City’s Work” in the Development Agreement, all as 
more particularly described in Schedule 2 to the Development Agreement (the Golf Course, the 
Practice Facility, Golf Course Snack Bar and other improvements constituting the City’s Work, other 
than the Park Snack Bar being hereinafter referred to as the “Golf Course Facilities”); and  

WHEREAS, Parks and Licensee have entered into that certain Development Agreement 
dated as of the date hereof (the “Development Agreement”), a copy of which is attached hereto as 
Exhibit C and made a part hereof, relating to, among other things, the construction of the City’s 
Work by the City, the construction process and procedures and the conditions for the delivery of the 
Licensed Premises (as defined below) to Licensee; and  

WHEREAS, the Commissioner desires to provide for the operation, management and 
maintenance of the Golf Course Facilities and the Park Snack Bar (when delivered to Licensee in 
accordance with the Development Agreement), and the design, construction, operation, management 
and maintenance of a permanent clubhouse with a food service facility and pro-shop (the 
“Clubhouse”, such definition as used herein shall include any temporary clubhouse) within the Golf 
Course Facilities at Ferry Point Park for the accommodation and convenience of and use by the 
public; and 

WHEREAS, the Franchise and Concession Review Committee (“FCRC”) has authorized 
Parks to utilize a different procedure to enter into the Concession (as hereinafter defined) with 
Licensee; and 

WHEREAS, Licensee desires to operate, manage and maintain the Golf Course Facilities 
and the Park Snack Bar, and design, construct, operate, manage and maintain the Clubhouse at Ferry 
Point Park for the benefit of the public in accordance with the terms set forth herein; and 
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WHEREAS, Parks and Licensee desire to enter into this License Agreement specifying 
rights and obligations with respect to the design, construction, operation, management and 
maintenance of the Licensed Premises (as defined herein). 

NOW THEREFORE, in consideration of the premises and covenants contained herein, the 
Parties hereby do agree as follows: 

1. GRANT 

1.1 Parks hereby grants to Licensee and Licensee hereby accepts from Parks a license to operate, 
manage and maintain the Licensed Premises, including, without limitation, the Golf Course Facilities 
and the Park Snack Bar, which shall be constructed on the Licensed Premises by Parks in accordance 
with the Development Agreement, and to design, construct, operate, manage and maintain the 
Clubhouse at the Licensed Premises (the operation, management and maintenance of the Golf Course 
Facilities and the Park Snack Bar, and the design, construction, operation, management and 
maintenance of the Clubhouse collectively, the “Concession”) for the enjoyment and convenience of 
the public in accordance with the terms herein and to the satisfaction of the Commissioner.  Subject 
to the prior written approval of Parks, Licensee shall construct a temporary clubhouse to be open to 
the public at the Concession Commencement Date (as hereinafter defined).  The City represents to 
Licensee that the area described as the Licensed Premises on Exhibit A attached hereto is the same 
area that is outlined in red on Exhibit A-1 attached hereto.  

1.2 (a) Except for and without limiting the Licensee’s obligations under the Development 
Agreement and this Agreement (including, without limitation, Section 12.19(a) of this Agreement), 
the City and Parks shall obtain, at their sole cost and expense, any Governmental Approvals required 
for all of the City’s Work to be performed by the City and to develop the remainder of the Licensed 
Premises, except for the Clubhouse and any other structures (temporary or otherwise) constructed by 
Licensee at the Licensed Premises.  The City and Parks shall comply with the Prior Determinations 
(as hereinafter defined) and other applicable Environmental Laws.  

(b) Except for and without limiting the City’s and Parks’ obligations under the 
Development Agreement and this Agreement (including, without limitation, Section 12.19(a) of this 
Agreement), Licensee shall obtain, at its sole cost and expense, any Governmental Approvals 
required for the Grow-In and for the design, construction, operation, management and maintenance 
of the Clubhouse and any other structures (temporary or otherwise) constructed by Licensee at the 
Licensed Premises and for any City Work performed by Licensee pursuant to Section 10.8 of the 
Development Agreement.  Parks, the Commissioner and the City shall cooperate with Licensee in 
obtaining any and all Governmental Approvals, if any, required for the Grow-In or any Capital 
Improvements to be performed by Licensee, including without limitation, any temporary maintenance 
facility, temporary clubhouse or temporary golf cart storage facility which may be constructed by 
Licensee.  The Licensee agrees as a material term that the design and construction of the Clubhouse 
and any other work or construction at the Licensed Premises by Licensee (w) shall comply with 
applicable Environmental Laws, (x) shall be performed in accordance with the ULURP No. C000090 
MCX determination dated December 22, 1999 and the SEQRA/CEQR assessment dated April 27, 
2005 (as modified by all subsequent technical memoranda prepared pursuant to SEQRA/CEQR, 
including, the Technical Environmental Assessment for the Ferry Point Park Recreation Facility, 
dated February 11, 2002, as amended September 29, 2004; Technical Environmental Assessment for 
Ferry Point Recreation Facility, dated November 16, 2004; and Environmental Assessment 
Statement, dated September 30, 1999, as well as any subsequent technical memoranda prepared by 
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Parks with input from Licensee) for Ferry Point Park, subject to Section 12.19(c) (collectively, the 
“Prior Determinations”), as may be modified from time to time in accordance with applicable Legal 
Requirements, (y) will not otherwise require additional ULURP review, (z) will not otherwise require 
additional SEQRA or CEQR review, except to the extent applicable Legal Requirements require 
additional SEQRA or CEQR review with respect to Licensee’s operation of the Licensed Premises 
(including construction obligations), including the use of pesticides and fertilizers in the Grow-In 
and/or the operation of the Licensed Premises (provided, that in the event any additional SEQRA or 
CEQR review is required, the City shall undertake such SEQRA or CEQR review at its sole cost and 
expense), and (aa) shall comply with the requirements of the Americans with Disabilities Act 
(“ADA”) and all other similarly applicable Legal Requirements with respect to the ADA.  If 
Licensee fails in any material respect to (i) design and construct the Clubhouse or (ii) perform any 
other work or construction at the Licensed Premises, in each case in accordance with clauses (w), (x), 
(y), (z) and (aa) of this Section 1.2(b), such failure shall be deemed a material breach of this License 
Agreement;  provided however, that notwithstanding the foregoing, any failure by Licensee to 
comply with clauses (x), (y), or (z) above in this paragraph shall not be a breach of this License 
Agreement if the representations of the City set forth below in Section 1.2(c) are not true, accurate 
and correct.  Additionally, (i) the City agrees that Licensee is not required to comply with 
SEQRA/CEQR, the DEC Part 360 Permit or any other applicable laws to the extent Licensee’s non-
compliance is caused by Licensee’s failure to comply with the statement contained in the SEQRA/CEQR 
assessment dated April 27, 2005 for Ferry Point Park that herbicides or pesticides will not be used at the 
Licensed Premises, that Parks acknowledges was made in error, and (ii) Licensee’s failure to comply with 
SEQRA/CEQR, the DEC Part 360 Permit or any other applicable laws for the reasons set forth in the 
previous clause (i) of this sentence shall not be a breach of this Agreement.  Except as previously 
reviewed and approved through the Prior Determinations and except as provided in Section 
1.2(b)(z), in no event shall Licensee cause any threshold of the major concession rules promulgated 
by the City Planning Commission, codified in 62 RCNY Chapter 7, to be exceeded, or take any 
action under this Agreement that would require the preparation of an Environmental Impact 
Statement under SEQRA or CEQR.     

(c) The City represents that (i) the (x) construction of a Clubhouse of up to 31,000 square 
feet and golf cart storage facilities, and (y) the paving and finishing of the Supplemental Parking Lot 
(as defined in the Development Agreement) (consisting of approximately seventy-five spaces  within 
the area designated “Clubhouse Area” on Exhibit A-1 to this License Agreement) shall be 
permissible under the Prior Determinations and will not require additional ULURP, SEQRA or 
CEQR review; (ii) based on the preliminary concept drawings provided by Licensee to the City for 
review by the New York City Department of City Planning (a copy of which is attached hereto as 
Exhibit U), the construction and operation of Licensee’s proposed Clubhouse and golf cart storage 
facilities and the paving and finishing of the Supplemental Parking Lot will not cause any threshold 
of the major concession rules promulgated by the City Planning Commission, codified in 62 RCNY 
Chapter 7, to be exceeded, or require the preparation of an Environmental Impact Statement under 
SEQRA or CEQR, is consistent with the Prior Determinations and will not require additional 
ULURP, SEQRA or CEQR review; (iii) to the best of the City’s knowledge, the Grow-In and the 
operation of the Licensed Premises (including Licensee’s construction obligations) in accordance 
with this Agreement and the Development Agreement will not require additional SEQRA or CEQR 
review, except if applicable Legal Requirements require additional SEQRA or CEQR review with 
respect to Licensee’s use of pesticides and fertilizers in the Grow-In and/or the operation of the 
Licensed Premises (provided, that in the event any additional SEQRA or CEQR review is required, 
the City shall undertake such SEQRA or CEQR review at its sole cost and expense); (iv) except with 
respect to the additional SEQRA or CEQR review required as set forth in clause (iii) of this Section 
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1.2(c), the Grow-In and the operation of the Licensed Premises in accordance with this Agreement 
and the Development Agreement shall be permissible under the Prior Determinations and will not 
require additional ULURP review; and (v) except with respect to any additional work or construction 
that may be required in connection with the SEQRA or CEQR review as set forth in clause (iii) of 
Section 1.2(c), any other work or construction contemplated by this Agreement or the Development 
Agreement shall be permissible under the Prior Determinations and will not require additional 
ULURP, SEQRA or CEQR review.  The City and Parks acknowledge that the (x) drawings 
submitted by Licensee to the City and attached hereto as Exhibit U are preliminary concept drawings 
and may undergo substantial changes before being finalized, which finalized drawings shall be 
subject to approval by Parks and other government agencies having jurisdiction, as applicable, in 
accordance with the terms of this Agreement, (y) that in no event shall Licensee be required to 
construct the Clubhouse or any other improvements shown on such drawings in accordance with 
such drawings, and that (z) such drawings were submitted by Licensee for the purpose of aiding the 
City in making the representation provided in this paragraph.      

 (d) Notwithstanding the agreements and representations contained in this Section 1.2, the Parties 
acknowledge that the City has applied for a renewed and modified Part 360 permit (“New Permit”) to 
succeed the DEC Part 360 Permit.  In the event that Licensee proposes to engage in any activity prior 
to issuance of the New Permit that is inconsistent with the current DEC Part 360 Permit, the City agrees 
to promptly seek in good faith (taking into consideration any input from Licensee and Licensee agrees to 
reasonably cooperate with the City in such effort), informal written approval from DEC of such activity 
(and to diligently pursue such approval) and Licensees’ performance of such activity consistent 
with such DEC approval shall not be considered a breach of its representations under this Section 1.2 and 
the City shall be deemed to be in compliance with its representations under this Section 1.2.  Licensee 
may not engage in any activity inconsistent with the current DEC Part 360 Permit prior to receipt by the 
parties of informal written approval from DEC or issuance of the New Permit. 

 
(e) If the City requests that Licensee assist in a SEQRA or CEQR review undertaken by 

the City pursuant to this Section 1.2 and Licensee, in its sole discretion, agrees to provide assistance, 
then the City shall pay or reimburse Licensee for any reasonable costs and expenses actually paid or 
incurred by Licensee in connection with rendering such assistance (including the cost of any 
consultants) within sixty (60) days after demand, provided that documentation of such costs and 
expenses, satisfactory to Parks, is submitted to Parks.  In the event the City fails to pay or reimburse 
Licensee such amount within sixty (60) days after receipt of satisfactory documentation of such costs 
and expenses and written demand, Licensee shall be entitled to a License Fee Credit in such amount, 
with interest thereon, as applicable, at the Interest Rate as set forth in Section 4.10 hereof, subject to 
the last sentence of Section 4.10.   

1.3 The City and Parks shall construct the Golf Course, the Snack Bars and the other City’s 
Work at the Licensed Premises in accordance with the Development Agreement.  The City shall 
deliver possession of the Licensed Premises to Licensee in accordance with and upon satisfaction of 
the conditions set forth in the Development Agreement.  As set forth in the Development Agreement, 
the City shall deliver to Licensee a Jack Nicklaus Signature golf course.  The City represents and 
Licensee acknowledges that delivery of the Licensed Premises as required by this Agreement and the 
Development Agreement and the satisfaction of all of the conditions to delivery set forth in Section 
10.3 of the Development Agreement (including, without limitation, the delivery to Licensee of a 
certification from Nicklaus Design that the Golf Course as completed meets the design standards of a 
Jack Nicklaus Signature golf course) shall constitute delivery of a Jack Nicklaus Signature golf 
course.  Notwithstanding anything to the contrary in this Agreement or the Development Agreement, 
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in the event that at any time any element of the Licensed Premises or the operation of the Licensed 
Premises (or any part thereof) does not meet the standards required under the Nicklaus Subcontract to 
the extent such deficiency is due to any element of the construction of the Licensed Premises 
performed by (or on behalf of) the City or any item of the City’s Work, Licensee shall not be 
responsible for the correction of such deficiency to such extent and any such required corrections to 
comply with the Nicklaus Subcontract shall be the responsibility of the City at its sole cost and 
expense.  

1.4 Licensee shall obtain any and all Governmental Approvals which are or may become 
necessary for the lawful operation of the Licensed Premises in accordance with the terms of this 
License Agreement other than Governmental Approvals to be obtained by the City pursuant to this 
Agreement or the Development Agreement, including for all of the City’s Work (except if the City’s 
Work is performed by Licensee pursuant to Section 10.8 of the Development Agreement, as 
applicable, in which case Licensee shall be responsible to obtain such Governmental Approvals) and 
the development of the remainder of the Licensed Premises, except for the Clubhouse and any other 
structures (temporary or otherwise) constructed by Licensee at the Licensed Premises.  Parks, the 
Commissioner and the City shall cooperate with Licensee in obtaining (x) Governmental Approvals 
required for the Capital Improvements performed by Licensee or (y) any Government Approvals that 
Licensee is required to obtain for the operation of the Licensed Premises or any part thereof.  Parks, 
the Commissioner and the City shall also cooperate with Licensee in obtaining the agreement of the 
Triborough Bridge and Tunnel Authority and the New York State Department of Transportation to 
construct or cause to be constructed, at no cost to Licensee or the City, prior to the Concession 
Commencement Date, an exit ramp from the Bronx bound lanes of the Bronx-Whitestone Bridge to 
enhance access to the Licensed Premises.  

1.5 (a) Whenever any act, consent, approval or permission is required of the City, Parks or 
the Commissioner under this License Agreement, the same shall be valid only if it is, in each 
instance, in writing and signed by the Commissioner or his duly authorized representative.  Unless a 
different standard is specifically provided herein, whenever any act, consent, approval or permission 
is required of the City, Parks or the Commissioner under this License Agreement, the same shall not 
be unreasonably withheld, conditioned or delayed, and whenever this License Agreement provides 
that consent approval or permission shall not be unreasonably withheld, such provision shall be 
deemed to include that such consent, approval or permission shall not be unreasonably conditioned or 
delayed, and terms such as satisfactory and acceptable shall be deemed to mean reasonably 
satisfactory and reasonably acceptable.  No variance, alteration, amendment, or modification of this 
instrument shall be valid or binding upon the City, Parks, the Commissioner, Licensee or their 
respective agents, unless the same is, in each instance, in writing and duly signed by the 
Commissioner or his duly authorized representative and the Licensee.  As used in this Agreement, 
including all Exhibits and Schedules, the words “include”, “includes”, or “including” shall be 
deemed to be followed by the words “without limitation”.   

(b) Notwithstanding anything to the contrary contained in this Agreement, (i) any 
references to any consent, approval or permission required of the City (without any reference to any 
City agency), Parks or the Commissioner under this Agreement (including documentation, parties 
and other matters requiring the satisfaction of or are required to be satisfactory to the City, Parks or 
the Commissioner, as applicable) shall be deemed a reference to Parks and any requests for such 
consent, approval or permission shall be submitted to Parks, (ii) any such consent, approval or 
permission granted pursuant to this Agreement to Licensee by Parks shall be deemed given by the 
City, Parks and/or the Commissioner, as applicable, (iii) any covenants, obligations, responsibilities, 
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acts or omissions of Parks under this Agreement shall mean the City acting by and through Parks, 
(iv) notwithstanding anything to the contrary contained in clause (iii) of this Section 1.5(b) and 
subject to Section 7.2 of the Development Agreement, any covenants, obligations, responsibilities or 
acts of Parks or the City, as they pertain to the City’s Work under this Agreement, shall mean the 
City acting by and through Parks or the DDC, as the case may be, or the City acting by and through 
any other appropriate City agency, and (v) where provision is made herein for notice or other 
communication to be given in writing or otherwise or for the submission of a document or other item, 
to the City (without any reference to any City agency), Parks or the Commissioner, the provision 
shall be deemed a reference to Parks, whose address is provided at the beginning of this Agreement. 

1.6 It is expressly understood that no land, building, space, improvement, or equipment is leased 
to Licensee, but that during the Term (as hereinafter defined) of this License Agreement, Licensee 
shall have the sole and exclusive use of the Licensed Premises for the purpose herein provided, 
subject to the rights of Parks and others to enter upon the Licensed Premises during the Term as set 
forth herein and in the Development Agreement.  Except as provided in this License Agreement 
and/or the Development Agreement, Licensee has the right to occupy and operate the Licensed 
Premises so long as this License Agreement is not terminated in accordance with the terms of this 
License Agreement or the Development Agreement. 

1.7 (a) Licensee represents that Donald J. Trump (“Trump”), the principal of the Licensee 
and the Guarantor, has the rights to the designation and trademark “Trump” and variations thereof, 
and all other trademarks of Trump, together with the goodwill that is symbolized by such trademarks, 
which are used in connection with the planning, construction, operation and management of golf 
courses, and certain other rights in the names, trademarks, service marks, designations, and 
identifications “Trump”, including, without limitation, the “Trump Marks”.  The term “Trump 
Marks” shall mean those trademarks identified in the annexed Exhibit N, each a “Trump Mark”.  
The City represents that the City is the owner of the designation and trademark “Ferry Point” and 
“Ferry Point Park” and variations thereof, and all other designations and trademarks of Parks, 
including Parks signage and the distinctive Parks leaf logo, together with the goodwill that is 
symbolized by such names, trademarks, service marks, designations and identifications, including, 
without limitation, the “City Marks”.  The term “City Marks” shall mean those trademarks 
identified in the annexed Exhibit O, each a “City Mark”.  Licensee represents and warrants to the 
City that Trump has granted to Licensee the right to use and license the Trump Marks for the 
purposes set forth herein.   

 (b) Except as specifically approved herein, any business or trade name which Licensee 
proposes to use in identifying the Licensed Premises or any part of the Licensed Premises shall be 
subject to the prior written approval of Parks.   

 (c) The Licensed Premises, other than the Park Snack Bar, shall be operated, marketed 
and promoted, in each such case by Licensee, under the name “Trump Golf Links at Ferry Point 
Park”  (the “Composite Mark”), and the Park Snack Bar shall be operated, marketed and promoted, 
in each such case by Licensee, under the name “Donald’s Joint!” (or similar name designated by 
Licensee and approved in advance in writing by Parks) (the “Snack Bar Mark”).  The Composite 
Mark and the Snack Bar Mark are hereby approved by the Commissioner.  Licensee shall not use 
(and shall not permit Trump or any of its or his Affiliates to use) the Composite Mark as the name of 
any other golf course other than the Licensed Premises; however, the foregoing shall not in any way 
restrict Trump, Licensee or any of his or its Affiliates’ rights to use the Trump Marks in any manner 
whatsoever or to use the word “Point”, “Ferry” or “Park” in any manner whatsoever so long as such 
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use is not likely to cause confusion with the City Marks and is not part of the phrase “Ferry Point” or 
“Ferry Point Park” and the foregoing shall not in any way restrict the City or any of its Affiliates 
rights to use “Golf” and “Links” in any manner whatsoever so long as such use is not likely to cause 
confusion with the Trump Marks and is not part of the Composite Mark.  

 (d) Upon expiration or sooner termination of this License Agreement, the Licensee shall 
immediately cease use of any Licensed City IP (as defined in Exhibit H) and the City and Parks shall 
immediately cease use of any Licensed Trump IP (as defined in Exhibit H) in identifying the 
Licensed Premises and the Park Snack Bar; however, the foregoing is not intended to restrict Trump, 
Licensee or any of his or its Affiliates, the City, Parks or any of their Affiliates from using their 
respective marks in any way.  In addition, in the event Licensee elects to terminate this License 
Agreement with respect to the Park Snack Bar in accordance with Section 1.9, the City and Parks 
shall cease all use of the Snack Bar Mark and Snack Bar Logo (as defined in Exhibit H) and the 
Licensee shall cease all use of any City Marks for the Park Snack Bar.   

 (e) Additional rights and obligations of Trump, Licensee, Parks and the City with respect 
to the Licensed City IP and Licensed Trump IP are set forth on Exhibit H annexed hereto.   

1.8   (a) Pursuant to that certain Nicklaus Design Golf Design Subcontract Agreement 
(“Nicklaus Subcontract”) between the City, Sanford Golf Design and Nicklaus Design, LLC 
(“Nicklaus Design”), a copy of which is annexed hereto as Exhibit L, the City has the right to use 
the Endorsement (as defined in the Nicklaus Subcontract), including, without limitation, the names 
“Nicklaus Design”, “Jack Nicklaus Signature” and “Jack Nicklaus” and certain other intangible 
rights of Nicklaus Design.  The City licenses its rights under Section 5 of the Nicklaus Subcontract 
to Licensee in connection with the operation, advertising, marketing and promotion of the Golf 
Course, provided that in no event shall Licensee be responsible for the payment of any fees and 
expenses payable under the Nicklaus Subcontract, provided, however that Licensee shall pay actual 
third party out-of-pocket expenses, such as shipping and postage costs, if any, incurred by Nicklaus 
Design in connection with any request for consent or approval of Nicklaus Design by Licensee 
pursuant to the Nicklaus Subcontract or this Agreement.  The City represents that pursuant to the 
Nicklaus Subcontract, the City has a license to use the Endorsement and to sublicense the 
Endorsement to Licensee as provided herein.  Licensee acknowledges receipt of a copy of the 
Nicklaus Subcontract, and agrees to conduct Licensee’s activities under this Agreement in 
accordance with (x) the applicable terms and conditions set forth in Section 5, Section 10, and 
Section 11 (but subject to Section 18.6 of this License Agreement), of the Nicklaus Subcontract and 
(y) any other Sections of the Nicklaus Subcontract that are applicable to Licensee’s operation of the 
Licensed Premises as contemplated by this License Agreement and within the control of Licensee, 
which for the sake of clarity, shall not include (without limiting terms and conditions that are not 
applicable to Licensee) any of the terms or conditions of the Nicklaus Subcontract that pertain to the 
construction of the Licensed Premises (or any part thereof) by (or on behalf of) the City (including 
the “Construction Work” as defined in the Nicklaus Subcontract and the City’s Work).  Moreover, 
the foregoing in the prior sentence shall not limit the City’s or the Consultant’s (as defined in the 
Nicklaus Subcontract) obligations under the Nicklaus Subcontract.   Wherever Licensee shall be 
required to obtain the consent of Nicklaus Design, if the City reasonably agrees to the substance of 
the matter for which Licensee is seeking consent, the City shall cooperate with Licensee in obtaining 
such consent.  

(b) The City represents that it has given notice to Nicklaus Design of this license 
describing the authority of Licensee to use the Endorsement and the City shall otherwise comply with 
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the requirements of Section 5D of the Nicklaus Subcontract.  The Licensee has provided Nicklaus 
Design with a written acknowledgement of its receipt of a copy of the Nicklaus Subcontract, which is 
attached hereto as Exhibit L, together with its written agreement to conduct its activities under this 
Agreement and the Development Agreement in accordance with the applicable provisions of the 
Nicklaus Subcontract, which is attached hereto as Exhibit L, and to maintain the integrity of the golf 
course at Ferry Point Park as designed by Nicklaus Design (such written acknowledgement, the 
“Nicklaus Acknowledgement”).  Licensee shall not be required to comply with any amendments to 
the Nicklaus Subcontract attached hereto as Exhibit L without Licensee’s prior written consent to 
any such amendments (such consent not to be unreasonably withheld).  The Parties acknowledge that 
Nicklaus Design has given its approval to Licensee acting under the terms of this Agreement as it 
pertains to the Endorsement and the Nicklaus Subcontract, such approval to be effective upon the 
commencement of the Term of this Agreement. 

(c) Notwithstanding the provisions of Section 9.22, Licensee shall not use the 
Endorsement to advertise, publicize, market or promote the Concession, without in each instance 
either (i) having obtained the express prior written approval of Nicklaus Design, and providing Parks 
with evidence of such approval, or (ii) having obtained the express prior written approval of Parks, 
which approval shall be granted by Parks in the event that Nicklaus Design approves the use of the 
Endorsement.  In the event Licensee requests the approval of Parks to use the Endorsement, Parks 
shall promptly submit such request to Nicklaus Design, shall use good faith efforts to cause Nicklaus 
Design to respond to such request within ten (10) business days in accordance with the Nicklaus 
Subcontract and shall approve such request within five (5) days after such request is approved by 
Nicklaus Design.   

(d) Notwithstanding anything in Section 9.37 to the contrary, any agreement that 
Licensee proposes to enter into that would involve the use of the Endorsement must receive the prior 
written approval of Parks or Nicklaus Design in accordance with the terms of the Nicklaus 
Subcontract and Section 1.8(b).   

(e) In the event Licensee uses the Endorsement in violation of Section 5 of the Nicklaus 
Subcontract or this Section 1.8, such use shall constitute a material breach of this License Agreement 
and Licensee shall cease such use of the Endorsement immediately upon notice from Parks.  In 
addition, the City may elect to immediately terminate this License Agreement and/or the license 
given herein to Licensee to use the Endorsement if such violation is not cured within ten (10) days 
after notice from the City to Licensee.  Such notice shall be given either by hand or by overnight 
courier and shall be deemed given when delivered if by hand or one day after mailing if sent by 
overnight courier. 

1.9 Upon delivery of the Park Snack Bar to Licensee in accordance with the Development 
Agreement, the Licensed Premises shall include the Park Snack Bar.  The conditions for delivery of 
the Park Snack Bar are set forth in the Development Agreement, and include, among other things, 
completion of the waterfront park to be constructed by the City adjacent to the Licensed Premises.  
The Parties acknowledge that the Park Snack Bar may not be delivered to Licensee until after the 
Concession Commencement Date and shall not be part of the Licensed Premises until possession 
thereof is delivered to Licensee in accordance with the Development Agreement.  Licensee shall 
have the right to terminate this License Agreement with respect to the Park Snack Bar at any time, on 
one hundred eighty (180) days prior written notice to Parks, and upon the expiration of such one 
hundred eighty (180) day period the License will terminate with respect to the Park Snack Bar and 
Licensee shall have no further rights or obligations hereunder with respect thereto.  In the event the 
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City receives such notice of termination, the City shall have the right to commence a process for a 
new operator at the Park Snack Bar as of the date of such notice and to subsequently enter into an 
agreement with a new operator.  Licensee’s termination of this License Agreement with respect to 
the Park Snack Bar shall not affect in any way Licensee’s rights and obligations under this License 
Agreement with respect to the remainder of the Licensed Premises.  

2. DEFINITIONS 

2.1 As used throughout this License Agreement, the following terms shall have the meanings set 
forth below: 

(a) “Affiliate(s)” shall mean, with respect to any person or entity, any other person or entity that 
such person or entity Controls, is Controlled by or is under common Control with such person or 
entity. “Control” shall mean (a) the ownership, directly or indirectly, of more than fifty percent 
(50%) of the equity interests in a person or entity, and (b) the possession, directly or indirectly, of the 
power to direct or cause the direction of the management and policies of such person or entity, 
whether through the ownership of equity interests, by statute, or by contract.  

(b)  “Capital Improvements” shall mean all construction, reconstruction or renovation of the 
Licensed Premises, including, without limitation, architectural and engineering design services 
necessary to implement such construction, reconstruction or renovation of the Licensed Premises.  
Capital Improvements shall also include installation of all “Fixed and Additional Fixed 
Equipment,” as that term is defined in this Section, which the Licensee installs or causes to be 
installed on the Licensed Premises.  Capital Improvements shall not include routine maintenance and 
repairs required to be performed in the normal course of management and operation of the Licensed 
Premises. 

(c) “Capital Improvements Costs” shall mean all reasonable hard and soft costs necessary for 
the construction, reconstruction or renovation of the Licensed Premises, including, without 
limitation, architectural and engineering design fees necessary to implement such construction, 
reconstruction or renovation of the Licensed Premises.  Hard costs shall include, without limitation, 
all construction material and labor. Soft costs shall include, without limitation,  architectural and 
engineering design fees necessary to implement the Capital Improvements, cost of any and all New 
York State and City of New York mandated environmental review procedures and studies, costs to 
comply with all requirements of ULURP, SEQRA, CEQR and other applicable Legal Requirements 
and Environmental Laws, costs to secure all approvals required by the City Charter and other 
applicable laws, costs of inspection and testing, pre-development costs, including, but not limited to, 
permitting costs, fixtures, furnishing and equipment, financing costs, insurance, brokers, legal, 
accounting and development fees and the value of the time of Licensee’s in-house construction, 
operations and management staff expended in connection with the Capital Improvements provided 
that detailed records, satisfactory to the City, showing the time expended by such staff members with 
respect to the Capital Improvement are provided to the City and further provided that the cost of such 
staff time in connection with the Required Capital Improvements does not exceed the amount 
allocated for such item in the Preliminary Capital Budget attached hereto as Exhibit K (as the same 
may be amended from time to time) without the consent of Parks.  Capital Improvements Costs shall 
also include the costs of all Fixed and Additional Fixed Equipment and the cost of installation thereof 
which the Licensee installs or causes to be installed on the Licensed Premises.  Capital 
Improvements Costs shall not include cost of routine maintenance and repairs required to be 
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performed in the normal course of management and operation of the Licensed Premises and shall not 
include costs incurred prior to the date of issuance of the Registration Notice.  

(d) “Commissioner” shall mean the Commissioner of the New York City Department of Parks 
& Recreation or his designee. 

(e) “Comptroller” shall mean the Comptroller of the City of New York. 

(f) “Consumer Price Index” (“CPI”) shall mean the Consumer Price Index for all urban 
consumers; all items indexed (CPI-U) for the New York, New York/Northeastern New Jersey area, 
by the United States Department of Labor, Bureau of labor Statistics.  In the event the index shall 
hereafter be converted to a different standard reference base or otherwise revised, the determination 
of the increase shall be made with the use of conversion factor, formula or table for converting the 
index as may be published by the Bureau of Labor Statistics.  In the event the index shall cease to be 
published, then for the purpose of this License Agreement there shall be substituted for the index 
such other index as Parks and Licensee shall agree upon.  

(g) “CPI Adjustment” means an adjustment made by multiplying the dollar amount to be 
adjusted by a fraction, the numerator of which shall be the CPI for the calendar month prior to the 
month in which the adjustment is to occur, and the denominator of which shall be the CPI for the 
calendar month prior to the date of this Agreement.  In no event shall any CPI Adjustment result in a 
downward adjustment. 

(h)  “Environment” shall mean all air, water vapor, surface water, groundwater, drinking water 
supply or land, including land surface or subsurface, and includes all fish, wildlife, biota and all other 
natural resources. 

(i) “Environmental Conditions” shall mean (i) any land settlement that is significantly more 
extensive than settlement that typically occurs at new golf courses or adversely affects playability of 
the Golf Course, (ii) the presence of leachate, landfill gases, municipal solid waste, or Hazardous 
Substances in, on, under or about the Licensed Premises, or (iii) the failure of the Licensed Premises 
to comply with Environmental Laws at the time of or at any time prior to the Concession 
Commencement Date or during the Term of the License.  

(j)  “Environmental Laws” shall mean all federal, state or local environmental, land use, health, 
chemical use, safety and sanitation laws, statutes, ordinances, rules, regulations and codes, as in 
effect on the date hereof or promulgated hereafter, relating to the protection of the Environment 
and/or governing the discharge of pollutants or the use, storage, treatment, generation, transportation, 
processing, handling, production or disposal of Hazardous Substances, including but not limited to 
the Resource Conservation and Recovery Act of 1976 as amended (“RCRA”), the Clean Air Act as 
amended, the Clean Water Act as amended, the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 as amended (“CERCLA”), the Toxic Substances Control 
Act, as amended, and federal, state or local laws, ordinances, rules or regulations similar to or based 
upon the foregoing, as the same are in effect on the date hereof or  promulgated hereafter. 

(k) “Expendable Equipment” shall mean all equipment, other than Fixed Equipment, provided 
by Licensee. 
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(l) “Final Completion” or “Finally Complete” shall mean that the construction of an 
improvement to the Licensed Premises has been completed to such an extent that the Commissioner 
certifies in writing that it has been finally completed and no further work is required pursuant to this 
License Agreement in connection with the construction of said improvement.  Notwithstanding the 
issuance of any such certification, Licensee and/or the City, as applicable, shall be liable for any 
claims arising out of such construction and shall be responsible for any other obligations (including 
maintenance, repair and indemnity) set forth in this License Agreement.   

(m) “Fixed Equipment” shall mean any property affixed to the Licensed Premises in such a way 
that removal of said equipment would materially damage the Licensed Premises.   

(i) “Additional Fixed Equipment” shall mean Fixed Equipment affixed to Licensed 
Premises subsequent to the Interim Period. 

(ii)  “Fixed and Additional Fixed Equipment” shall refer to Fixed Equipment and 
Additional Fixed Equipment jointly and severally. 

(n) “Force Majeure” shall mean (i) circumstances beyond the reasonable control of the Party 
claiming Force Majeure, including acts of God, weather, war, enemies or hostile government actions, 
revolutions, terrorism, insurrection, riots, civil commotion, strikes, lockouts, labor unrest, 
disturbances or job actions, governmental restrictions, Environmental Conditions and/or the effects 
of Environmental Conditions, fire or other casualty, condemnation, or delays in granting or a failure 
to grant approvals, licenses or permits by governmental agencies which delays are not caused by the 
Party claiming Force Majeure, or (ii) any other circumstances beyond the reasonable control and 
without the fault or negligence of the Party claiming Force Majeure.  For the purposes of Force 
Majeure, a Party’s failure to submit a complete application, as applicable, for any permit, license or 
approval required by an applicable agency shall not constitute a circumstance beyond the reasonable 
control of such Party.   Additionally, unless a Party is challenging in good faith any actions, 
determinations, denials or conditions of any agency charged with granting any license, permit or 
approval, failure to make diligent and good faith efforts to comply with all conditions of any agency 
charged with granting any such license, permit or approval shall not constitute a circumstance 
beyond the reasonable control of such Party; provided that the denial by a governmental agency of a 
required license, permit or approval beyond any right of appeal shall terminate the Force Majeure 
unless such agency prohibits the construction of a particular Capital Improvement regardless of 
Licensee’s compliance with agency conditions. Notwithstanding the foregoing, a Force Majeure shall 
be deemed to have occurred (x) only to the extent that despite the reasonable efforts of the applicable 
Party, such Party has been unable to prevent or mitigate such Force Majeure; provided that the 
foregoing in this clause (x) shall not be deemed to limit a Party’s right to challenge any agency 
actions, determination, denials or conditions in good faith and any such challenge shall not be 
deemed to end a Force Majeure until the denial by a governmental agency of a required license, 
permit or approval beyond any right of appeal (unless such agency prohibits the construction of a 
particular Capital Improvement regardless of Licensee’s compliance with agency conditions); and (y) 
in each case the Party claiming Force Majeure shall have notified the other Party in writing within a 
reasonable period of time after the claiming Party first had any knowledge of the occurrence of the 
Force Majeure.  In addition, it is understood and agreed that (i) Licensee’s or the City’s financial 
condition or inability to obtain financing shall not constitute a Force Majeure and (ii) any delays by a 
City contractor or consultant as a result of a force majeure event pursuant to such contractor’s or 
consultant’s agreement with the City as they exist on the date that this Agreement is executed shall 
constitute a Force Majeure.  
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(o)  “Governmental Approvals” shall mean, collectively: (a) any and all approvals, permits, 
inspections, reviews and licenses required by federal, state and local laws, rules, regulations and 
orders, including, without limitation, all applicable Environmental Laws, which are or may become 
necessary for the design, development, construction and operation of any portion of the Licensed 
Premises, including, without limitation, any Certificate of Occupancy or Place of Assembly permit 
required for the use and operation of any portion of the Licensed Premises; (b) any and all 
environmental tests, reviews and studies required by any applicable Environmental Law or zoning 
regulations, including without limitation, the Uniform Land Use Review Procedure (“ULURP”), the 
State Environmental Quality Review Act (“SEQRA”) and the City Environmental Quality Review 
(“CEQR”) required in conjunction with the design, development and construction of any portion of 
the Licensed Premises, and (c) any and all approvals, permits, inspections, reviews and licenses 
required by federal, state and local laws, rules, regulations and orders by reason of the use of the 
Licensed Premises as a Landfill. 

(p) (i) “Gross Receipts” shall include without limitation all funds received by Licensee, 
without deduction or set-off of any kind, from the sale of food and beverages, wares, merchandise or 
services of any kind, provided that Gross Receipts shall exclude (A) the amount of any federal, state 
or City sales taxes, which may now or hereafter be imposed upon or be required to be collected and 
paid by Licensee as against its sales, (B) Sublicense Gross Receipts (as hereinafter defined), (C) the 
items described in subsection (ix) of this definition, and (D) any other items excluded from Gross 
Receipts pursuant to this definition of Gross Receipts.  Gross Receipts shall include all funds 
received by Licensee for orders placed with Licensee or made at Licensed Premises, although 
delivery of merchandise or services may be made outside, or away from the Licensed Premises, and 
shall include all funds received by Licensee for services to be rendered or orders taken at the 
Licensed Premises for services to be rendered by Licensee outside thereof.  For example, should 
Licensee receive a one thousand dollar ($1,000) deposit for services to be rendered at a later date, the 
deposit must be reported at the time of payment, not when the service is provided.  All sales made or 
services rendered by Licensee from the Licensed Premises shall be construed as made and completed 
therein even though payment therefor may be made at some other place, and although delivery of 
merchandise sold or services rendered from Licensed Premises may be made at a location other than 
at the Licensed Premises.  Gross Receipts shall include the wholesale value of any goods and 
services received in lieu of cash as Greens Fees. 

(ii) Gross Receipts shall include receipts from all sponsorships, whether in cash or as 
discounts against purchase price of materials, equipment or commodities.  Gross Receipts shall 
include the net (but only the net) income received by Licensee in connection with the direct, live or 
taped broadcasting, in the United States and internationally, of on-site golf tournaments at the 
Licensed Premises, whether by network, cable, time delayed broadcast, pay per view or other device 
or system for contemporaneous viewing of on-site golf tournaments at the Licensed Premises 
(provided, however, the following shall not be included within Gross Receipts (a) any pass-through 
fees or costs collected by Licensee on behalf of a third-party broadcaster and (b) any income received 
by Licensee in connection with broadcasts of “The Apprentice” or any similar successor television 
show).   

(iii) Gross Receipts shall not include any funds received by any other operator or 
operators (“Sublicensed Operators”) using the Licensed Premises under a properly authorized 
sublicense or subcontract agreement in accordance with Section 18 hereof (“Sublicense Gross 
Receipts”).  However, subject to Section 4.1, Licensee shall pay or cause to be paid to the City, three 
percent (3%) of such Sublicense Gross Receipts.  Notwithstanding anything to the contrary in this 
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Section 2.1(p)(iii), Sublicensee Gross Receipts shall not include any funds received by an operator or 
operators who are sublicensees under a properly authorized sublicense, in accordance with Section 
18 hereof, of the food service facility in the Clubhouse and any such funds shall be considered Gross 
Receipts (and, for the sake of clarity, any funds received by an operator or operators, who are 
sublicensees under a properly authorized sublicense of any food service facility that comprises or is 
part of the banquet or catering facility, even if connected to or part of the Clubhouse, shall be 
considered Sublicense Gross Receipts and not Gross Receipts).  Gross Receipts shall include income 
from rental and sublicense or subcontracting fees and commissions received by Licensee from any 
Sublicensed Operator in connection with all services provided by any Sublicensed Operator 
(“Sublicense Fees”).  For example, if Licensee sub-licenses the rental of golf clubs (or otherwise 
contracts with a third party to rent golf clubs) and receives Sublicense Fees of $1,000 and the funds 
received by such Sublicensed Operator total $5,000, Gross Receipts shall include the Sublicense Fees 
of $1,000 and three percent (3%) of the Sublicense Gross Receipts of $5,000 would be payable to the 
City in the form of License Fees subject to the terms of this License Agreement.  

(iv) Gross Receipts shall include sales made for cash or credit (credit sales shall be 
included in Gross Receipts as of the date of the sale) regardless of whether the sales are paid or 
uncollected, it being the distinct intention and agreement of the Parties that all sums due to be 
received by Licensee from all sources from the operation of this License Agreement shall be included 
in Gross Receipts, provided however that any Gratuities (as herein defined) shall not be included 
within Gross Receipts.  For purposes of this subsection (iv):  

(A)  With respect to non-catered restaurant services, a “Gratuity” shall mean a charge 
that:   (i) is separately stated on the bill or invoice given to Licensee’s customer, (ii) is specifically 
designated as a gratuity, or purports to be a gratuity, and (iii) Licensee receives and pays over in total 
to its employees who are primarily engaged in the serving of food or beverage to guests, patrons or 
customers, including but not limited to, wait staff, bartenders, captains, bussing personnel and similar 
staff who are paid a cash wage as a “food service worker” pursuant to NY Labor Law §652(4).  
Licensee shall provide documentation reasonably satisfactory to Parks to prove that Gratuities were 
paid to employees in addition to their regular salaries, and were otherwise in accordance with the 
foregoing provisions.  Such documentation shall be signed and verified by an officer of Licensee.  

(B)  With respect to catered events, a “Gratuity” shall be an amount no greater than 
twenty percent (20%) of the catering food and beverage sales for the event, provided that such 
Gratuity is a charge that:  (i) is separately stated on the bill or invoice given to Licensee’s customer, 
(ii) is specifically designated as a gratuity, or purports to be a gratuity, and (iii) is paid over by 
Licensee in total to its employees who actually provide services at the event, and who are primarily 
engaged in the serving of food or beverages to guests, patrons or customers, including, but not 
limited to, wait staff, bartenders, captains, busing personnel, and similar staff.  “Regular Salary” for 
purposes of this subsection shall mean the set hourly wage for the applicable employee.  Licensee 
shall provide documentation reasonably satisfactory to Parks to prove that Gratuities were paid to 
employees in addition to their regular salaries, and were otherwise in accordance with the foregoing 
provisions.  Such documentation shall be signed and verified by an officer of Licensee. 

(v) Gross Receipts shall include all funds received for services rendered by the 
Licensee, including any non-refundable down payments or partial payments made in relation to said 
services.  
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(vi) Notwithstanding any other provision in subsection (i) of this definition of Gross 
Receipts to the contrary, any third party service charges billed by Licensee for the convenience of the 
patrons of the Licensed Premises and paid directly to such third party service provider (such as 
charges for entertainment, videos, photographs, bands, floral arrangements, transportation, awards, 
trophies, outside maintenance, security personnel, etc.) shall not be included in Gross Receipts except 
to the extent such charges are retained by Licensee, provided only that such third party charges shall 
be included as Gross Receipts if Licensee owns any interest in such third party service provider.  

(vii) Gross Receipt shall include the net (but only the net) income received by Licensee 
in connection with services provided by golf instructors.  For clarity, if Licensee charges a student 
fifty dollars ($50.00) for a lesson, and subsequently pays the golf instructor thirty dollars ($30.00), 
the amount to be reported with the Gross Receipts is the net amount of twenty dollars ($20.00). 

(viii) Gross Receipts shall include only net revenues received by Licensee from vending 
machines for the sale of food, drink, or other items as approved by Parks.  

(ix) Gross Receipts shall not include (1) cash and credit refunds, (2) income generated 
from Parks Sponsored Special Events (including income from all food service connected to said 
Parks Sponsored Special Events) as defined in Section 16 herein, (3) proceeds of the sale of any 
other asset of Licensee not sold in the ordinary course of business, or (4) the proceeds of any loans or 
financings. 

(q) “Grow-In” shall have the meaning ascribed thereto in the Development Agreement. 

(r) “Guarantor” shall mean Donald J. Trump. 

(s) “Guaranty” shall mean a written agreement executed by Guarantor in the form set forth in 
Exhibit V to this Agreement.    

(t) “Hazardous Substances” shall mean, without regard to amount or concentration (i) any 
element, compound, gas or chemical that is defined, listed or otherwise classified as a toxic pollutant, 
toxic or hazardous substance, extremely hazardous substance or chemical, hazardous material, 
hazardous waste, medical waste, biohazardous or infectious waste, or special waste under any 
Environmental Laws; (ii) petroleum, petroleum-based or petroleum-derived products; (iii) any 
substance that poses a present or potential hazard to human health or the Environment, including, 
without limitation, any substance containing polychlorinated biphenyls, asbestos, lead, urea 
formaldehyde, radon gas; methane or other gases or leachate,  (iv) any other substance that by law, 
rule or regulation, whether federal, state or local, requires special handling in its collection, storage, 
treatment or disposal; or (v) any highly combustible substance, provided, however that all chemicals 
and other material used in the ordinary course of maintenance of a golf course will not be considered 
Hazardous Substances. 

(u) “Interest Rate” shall mean the Prompt Payment Act interest rate as certified by the Bureau 
of the Public Debt from time to time and posted at 
https://www.treasurydirect.gov/govt/rates/tcir/tcir_201001_opdirsemi.htm.  

(v) “Legal Requirements” shall mean all laws, statutes, ordinances, orders, rules and 
regulations, directives and requirements of all federal, state, county, regional, local or municipal 
governments (including any agency or political subdivision of any of the foregoing), any 
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governmental or quasi-governmental agency, authority (including stamp and registration authorities), 
board, public utility, bureau, commission, department, instrumentality, or public body, and any 
person with jurisdiction exercising executive, legislative, judicial (including any court or tribunal), 
regulatory or administrative functions of or pertaining to government or quasi-governmental issues, 
which are or may be applicable to the Licensed Premises or any part thereof or related thereto, 
whether now or hereafter in force including building codes and zoning regulations and ordinances.  

(w) “License Fee Credit” shall mean any credit against License Fees and other amounts payable 
by Licensee pursuant to this License Agreement that Licensee is entitled to pursuant to certain 
provisions of this License Agreement or the Development Agreement for amounts paid or incurred 
by Licensee pursuant to such provisions. 

(x)  “Licensed Premises” shall mean the area in Ferry Point Park, Borough of the Bronx 
described on Exhibit A annexed hereto and shown on Exhibit A-1, annexed hereto (the City 
representing to Licensee that the area shown on Exhibit A-1 is the same area described in Exhibit A) 
and the Park Snack Bar as shown on Exhibit A-3 and shall include the Golf Course, the Golf Course 
Snack Bar, the Park Snack Bar (when delivered in accordance with the Development Agreement), 
the Practice Facility, the Maintenance Building (as defined in the Development Agreement), and the 
remainder of the City’s Work and any other improvements constructed thereon, provided that if the 
Licensed Premises are delivered to Licensee in phases as more particularly described in Section 10 
of the Development Agreement, the Licensed Premises shall, at any time prior to delivery of all of 
the Licensed Premises to Licensee, consist of only those portions or phases that are delivered to 
Licensee pursuant to the provisions of the Development Agreement.  Licensed Premises shall also 
include the Clubhouse upon construction pursuant to this Agreement.  

(y) “Substantial Completion” or “Substantially Complete” shall mean that the Commissioner 
certifies that an improvement to the Licensed Premises has been substantially completed in 
accordance with the Designs and Plans (as defined in Section 10.2) approved by Parks and that such 
improvement is ready to be occupied and used for its intended purpose by the public, as expressed in 
the Designs and Plans, notwithstanding that some incomplete elements remain to be finished and 
punch list work determined in accordance with Section 10.19 remains to be completed. 

(z) “Year” or “Operating Year” shall mean the period commencing on the Concession 
Commencement Date or the anniversary of the Concession Commencement Date in any calendar 
year and ending on the day before the anniversary of the Concession Commencement Date in the 
following calendar year. 

2.2 Capitalized terms used in this License Agreement but not otherwise defined shall have the 
meaning ascribed thereto in the Development Agreement.  The foregoing recitals are made a part of 
this Agreement.  All Exhibits and Schedules hereto are incorporated herein and expressly made a part 
hereof. 

3. TERM 

3.1 (a)  The Term of this License Agreement shall begin upon written notice from Parks to 
Licensee (the “Registration Notice”) that the License Agreement is registered with the Comptroller 
of the City of New York.   
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(b) The term of the Concession shall commence upon written Notice to Proceed from 
Parks (such date, the “Concession Commencement Date”), which shall occur on the earlier of (A) 
the date the Golf Course Facilities and the Clubhouse are ready to be opened for play to the public as 
determined by Licensee and approved by Parks or (B) the fourteen (14) month anniversary of the 
date that the last Hole (as defined in the Development Agreement) is delivered to Licensee pursuant 
to and in accordance with the Development Agreement (such fourteen (14) month anniversary date, 
the “14 Month Date”), provided that the 14 Month Date shall be extended on a day for day basis, as 
applicable (i) for the length of any Force Majeure, (ii) for the length of any delays from the Estimated 
Completion Dates, as defined in the Development Agreement (other than any delays from the 
Estimated Completion Dates with respect to the delivery of the Holes) that materially and adversely 
impact the Grow-In, except to the extent that such delay is attributable to Licensee pursuant to any of 
the reasons set forth in clauses (ii) – (v) of Section 4.3 of the Development Agreement, (iii) for the 
length of any interference with the Grow-In caused by Environmental Conditions (except to the 
extent such Environmental Conditions are caused or exacerbated by the negligence or willful 
misconduct of any of the Licensee Indemnitees) and/or any repairs, replacements or remediation 
conducted on the Licensed Premises by the City which materially and adversely interfere with the 
Grow-In; (iv) for the length of any interference with the Grow-In caused by City’s Reconstruction 
Activities (as hereinafter defined) which materially and adversely interfere with the Grow-In; or (v) 
for the length of time until the City has delivered possession of the entire Licensed Premises (other 
than the Park Snack Bar) to Licensee in accordance with the provisions of the Development 
Agreement if such delivery has not occurred by the 14 Month Date;  provided further that if the 14 
Month Date would otherwise be between the period of September 1st and the following March 31st, 
then the 14 Month Date would be extended until the April 1st date that immediately follows, subject 
to any further extension pursuant to Section 3.3(c), as applicable, and provided further that in no 
event shall the 14 Month Date, as extended pursuant to this Section 3.1(b), occur before the 
expiration of the five (5) month period after delivery of the Practice Facility to Licensee pursuant to 
and in accordance with the Development Agreement (such five month period, the “5 Month Practice 
Facility Date”).   In the event that (x) the 14 Month Date, as extended pursuant to this Section 
3.1(b), occurs after the 5 Month Practice Facility Date but before the expiration of the twelve (12) 
month period after delivery of the Practice Facility to Licensee pursuant to and in accordance with 
the Development Agreement and (y) the Grow-In of the Practice Facility is not yet complete on the 
14 Month Date (as extended pursuant to this Section 3.1(b)), then in such event the 14 Month Date 
shall occur and the Concession Commencement Date shall occur, but Licensee shall continue to have 
the responsibility to conduct the grow-in of the Practice Facility as though it had the Grow-In 
obligation under the Development Agreement and the costs of such grow-in incurred by Licensee for 
the remainder of such twelve (12) month period shall be treated as though they were Grow-In Costs 
under the Development Agreement.  

(c)  In the event the Concession Commencement Date occurs after June 30th but prior to 
November 1st of the applicable calendar year, Licensee shall be entitled to a License Fee Credit (with 
interest thereon at the Interest Rate as set forth in Section 4.10 hereof) in Operating Year 5 in an 
amount equal to the Minimum Annual Fee payable in Operating Year 5, multiplied by a fraction, the 
numerator of which is the number of days between April 1st and the Concession Commencement 
Date, and the denominator of which is 214.  Licensee shall not be entitled to any License Fee Credit 
pursuant to this Section 3.1(c), if the Concession Commencement Date occurs between November 1st 
of the applicable calendar year and June 30th of the following year.   

(d) The Concession Period and the Term of the License shall terminate upon the earlier 
of twenty (20) years from the Concession Commencement Date (the “Full Term”) or upon 
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expiration or termination of this License Agreement pursuant to any provision hereof (“Termination 
Date”).  The period between the Concession Commencement Date and Termination Date shall be the 
Concession Period (“Concession Period”).  The period between the Registration Notice and 
Termination Date shall be the Term of the License Agreement (“Term”).  The period between the 
Registration Notice and the Concession Commencement Date shall be referred to as the “Interim 
Period”.  Licensee shall not commence Concession operations at the Licensed Premises under this 
License Agreement until it has received Notice to Proceed from Parks.   Upon expiration or sooner 
termination of this License Agreement, Licensee shall reasonably cooperate with the City and, as 
directed by the City, any entity approved by the City to achieve an orderly transition of operations in 
order to avoid disruption of services to the general public and minimize transition expenses, 
provided, however, Licensee shall not be required to expend more than a deminimus amount in 
connection with the foregoing set forth in this sentence.  Licensee shall not divert any potential 
patrons intending to make reservations at the Licensed Premises to other facilities owned or operated 
by the Licensee or its Affiliates; provided that, for the sake of clarity, the foregoing shall not limit 
Licensee’s right to advertise or promote other facilities owned or operated by Licensee or its 
Affiliates. 

(e) After the Registration Notice but prior to the Concession Commencement Date, 
Licensee shall have all of the rights of Licensee under this Agreement, provided, however, that 
Licensee shall not commence Concession operations at the Licensed Premises under this License 
Agreement until it has received Notice to Proceed from Parks.  All of the obligations of Licensee 
with respect to the Licensed Premises after the Registration Notice but prior to the Concession 
Commencement Date shall be set forth in the Development Agreement, including, without limitation, 
any of the provisions of this License Agreement incorporated by reference in the Development 
Agreement.  From and after the Concession Commencement Date, Licensee shall have all of the 
rights and shall perform all of the obligations of Licensee under this Agreement.   

3.2 (a) Notwithstanding any language to the contrary contained herein, this License 
Agreement (including both the License and the Concession) is terminable at will by the 
Commissioner in his sole and absolute discretion, at any time; however, such termination shall not be 
arbitrary or capricious.  For purposes hereof, Parks and Licensee agree that termination by the 
Commissioner will not be considered arbitrary or capricious where a determination is made by the 
Commissioner that the Licensed Premises is needed for an alternative park-related use other than 
golf.  The Commissioner shall not so terminate solely for the purpose of issuing a new license to 
another party (including, without limitation, to another party at a higher license fee) for the operation 
of a golf course and/or banquet facility.  However, the above is not an exhaustive list of the arbitrary 
or capricious reasons to terminate by the Commissioner. Such termination shall be effective twenty-
five (25) days after the date such written notice is received by Licensee.  Except as set forth in 
Section 3.2(b) below, the Commissioner, the City, its employees and agents shall not be liable for 
damages to Licensee in the event of termination by Commissioner in accordance with the terms of 
this License Agreement.   

(b) In the event (i) that the Commissioner shall exercise its right to terminate this License 
Agreement at will (i.e., not for an Event of Default under this License by Licensee which remains 
uncured after all applicable notice and cure periods have expired) or (ii) this License Agreement is 
terminated in certain other circumstances specifically provided for in this License Agreement or the 
Development Agreement and in those circumstances the respective provision applicable to 
termination provides for a Termination Payment, then, in each such case, Parks shall pay to Licensee 
a termination payment (the “Termination Payment”) equal to the sum of (A) the Capital 
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Improvement Costs expended by Licensee for Capital Improvements and the Grow-In Costs (as 
defined in the Development Agreement) expended by Licensee in connection with the Grow-In 
pursuant to the Development Agreement (less amortization as described below), provided that 
documentation of such costs, satisfactory to Parks, is submitted to Parks, plus (B) (x) with respect to 
any contracts or orders for services or materials which were made prior to the receipt of written 
notice of termination by Licensee but not yet received, that cannot be canceled, any amounts due 
under such contracts or orders, and (y) for contracts or orders for services or materials that can be 
canceled, the payment of a cancellation fee or penalty related to such early cancellation, provided 
that Licensee makes prompt attempts to mitigate such costs and provides documentation of such 
attempts by Licensee, which shall be subject to audit and review by Parks, and provided further that 
the cancellation fee or penalty as mitigated is not greater than payment of the amount due, plus (C) 
any License Fee Credits to which Licensee is entitled, with interest thereon at the Interest Rate as set 
forth in Section 4.10 hereof, plus (D) the amount on deposit in the Capital Reserve Fund.  For the 
purpose of determining the Termination Payment, the Capital Improvement Costs and Grow-In Costs 
(prior to amortization) shall not exceed the amounts stated in the Preliminary Capital Budget attached 
hereto as Exhibit K (which Preliminary Capital Budget shall be updated from time to time, subject to 
Parks approval, which approval shall not be unreasonably withheld, conditioned or delayed, to reflect 
actual Grow-In Costs expended by Licensee, any costs related to the washout of a Hole after it has 
been delivered to Licensee in accordance with the Development Agreement and the estimated costs 
of Capital Improvements reasonably approved by Parks).   The unamortized portion of such costs 
shall be derived from a twenty (20) year, straight line amortization schedule, which amortization 
shall begin on the Concession Commencement Date. Parks shall use reasonable good faith efforts to 
pay the Termination Payment within sixty (60) days after the Termination Date.  Interest on the 
unpaid portion of the Termination Payment at the Interest Rate shall begin to accrue sixty (60) days 
after the Termination Date, provided, however, that: (A) to the extent Licensee is required to provide 
documentation of costs to Parks, interest shall not accrue until the later of sixty (60) days after the 
Termination Date or thirty (30) days after Parks’ receipt of documentation satisfactory to Parks, and 
(B) in the event of a dispute as to the amount of the Termination Payment, the City shall pay interest 
only on the actual amount of the Termination Payment determined to be due to Licensee, if any, upon 
resolution of such dispute. 

(c) Notwithstanding the provisions of Section 3.2(b), no payment (including, without 
limitation, the Termination Payment) shall be required (1) in the event that this License Agreement is 
terminated pursuant to Section 3.3 of this License Agreement; (2) in the event that this License 
Agreement is terminated by operation of law (other than as a result of any acts or omissions of the 
City or Parks); and (3) in the event that this License Agreement is terminated because Parks is unable 
to obtain a new permit from the New York State Department of Environmental Conservation 
(“DEC”), or to extend or renew that certain permit required under the Environmental Conservation 
Law issued by the DEC on November 18, 2005 under DEC Permit No. 2-6006-00014/00013, as 
attached as Schedule 9 to the Development Agreement, as amended, modified, renewed or replaced 
(the “DEC Part 360 Permit”) that is required in order to complete construction of the City’s Work, 
by reason of the negligence or willful misconduct of any of the Licensee Indemnitees.  The City 
agrees to use good faith efforts to obtain any renewals or extensions of the DEC Part 360 Permit 
required to complete construction of and operate the Licensed Premises.   

(d) Subject to the remainder of this Paragraph, the Termination Payment, with accrued 
interest thereon, as applicable, at the Interest Rate as set forth in Section 3.2(b) hereof, paid in 
relation to any termination of this License pursuant to this Section 3.2 shall be in full and final 
settlement of any claim of the Licensee against Parks and the City for such termination and the 
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Licensee shall be excluded from all other rights and remedies in respect of any such termination 
where such Termination Payment, with accrued interest thereon, as applicable, at the Interest Rate as 
set forth in Section 3.2(b) hereof, is paid to Licensee pursuant to this Section 3.2.  Other than the 
Termination Payment, with accrued interest thereon, as applicable, at the Interest Rate as set forth in 
Section 3.2(b) hereof and any damages attributable to Claims for personal injury, death, property 
damage or Claims described in Sections 5(a) and 6(a) of Exhibit H for which the City is obligated 
to indemnify, (which damages, in each case, shall not include any lost sales or profit or any indirect, 
consequential, special, exemplary or incidental damages) regardless of whether such damages are 
attributable to the event that led to the termination of this License Agreement in accordance with its 
terms or otherwise, the City shall not be responsible for any other damages of any kind (including, 
without limitation, actual, special or consequential, exemplary or incidental or any other form of 
damages or lost sales or profit of Licensee or other expenditures of Licensee) or any other fees or 
expenses; provided that for the sake of clarity, the foregoing in this paragraph is not intended to 
abrogate the City’s obligations under this Agreement to indemnify, defend, protect and hold harmless 
the Licensee Indemnitees in accordance with the terms of this Agreement, as applicable, to the extent 
that such obligations relate to third-party claims.  

(e) This Section 3.2 and any other section of this License Agreement pursuant to which 
the City is required to pay or Licensee is entitled to receive the Termination Payment, with accrued 
interest thereon, as applicable, at the Interest Rate as set forth in Section 3.2(b) hereof, shall survive 
the termination of this License Agreement.  

3.3  (a) The occurrence of any of the following events, and the expiration of any applicable 
notice, grace and cure period set forth herein, shall constitute an “Event of Default” under this 
License Agreement: 
 

(i) (a)  If Licensee defaults in the payment of License Fees, deposits to the 
Capital Reserve Fund or other amount payable by Licensee under this License Agreement (except for 
payments of any unpaid portion of the premiums due for all insurance policies required to be 
procured and maintained by Licensee under this License Agreement which are addressed below in 
the proviso to this Section 3.3(a)(i)) and such default shall continue for more than ten (10) business 
days after Parks has delivered notice thereof to Licensee; provided, however, that with respect to a 
default in payment of any unpaid portion of the premiums due for all insurance policies required to 
be procured and maintained by Licensee under this License Agreement, no notice by Parks shall be 
required and an Event of Default shall occur upon the failure to pay the amount due to the applicable 
insurance company prior to expiration of the period of time before the cancellation of the applicable 
insurance policy (unless such policy is replaced prior to such time). 

  (b)  If Licensee uses the Endorsement in violation of Section 5 of the 
Nicklaus Subcontract or Section 1.8 of this License Agreement and Licensee fails to cure such 
violation within ten (10) days after notice from City to Licensee; 

  (c)  If Licensee fails to maintain the Golf Course to a quality level consistent 
with the reasonable standards of a Jack Nicklaus Signature golf course, and such failure shall 
continue for more than twenty-five (25) days after Parks has delivered a Default Notice (as defined 
below) to Licensee, provided, however, that notwithstanding the foregoing if such failure cannot 
reasonably be cured within such twenty-five (25) day period, Licensee shall have such additional 
time as may be reasonably necessary to cure such default, provided that Licensee shall have 
commenced curing such default within such twenty-five (25) day period and Licensee thereafter 
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diligently prosecutes such cure, to the reasonable satisfaction of Parks and Nicklaus Design, to 
completion; 

(ii) Should Licensee materially breach or fail to substantially comply with any of 
the other material provisions of this License Agreement and such default shall continue for more than 
twenty-five (25) days after Parks has delivered notice thereof to Licensee (such notice a “Default 
Notice”), provided, however, that notwithstanding the foregoing if such default cannot reasonably be 
cured within such twenty-five (25) day period, Licensee shall have such additional time as may be 
reasonably necessary to cure such default, provided that Licensee shall have commenced curing such 
default within such twenty-five (25) day period and Licensee thereafter diligently prosecutes such 
cure to completion and, provided, further that, notwithstanding the foregoing, if a Default Notice 
alleges a material breach or failure to substantially comply with any of the material provisions of this 
License Agreement relating to an alleged failure of Licensee to comply with any Legal Requirements 
and Licensee challenges (through administrative or judicial process, as applicable) such alleged 
breach or failure in good faith, Licensee shall not be deemed to have breached or failed to comply 
with this License Agreement until such time as Licensee’s challenge is denied beyond any right of 
appeal, and if denied (beyond any right of appeal), Licensee shall have the cure periods stated in this 
paragraph which shall run from the date of such denial, provided, however, that Licensee shall 
comply with all applicable legal orders requiring action or discontinuance of action during the 
pendency of such challenge.  For purposes of this provision, a “material breach or failure to 
substantially comply” shall be those breaches or failures specifically identified as such in this 
License Agreement, any time any of Licensee’s representations contained in this Agreement are 
found to be materially untrue, inaccurate or incorrect, or such other breaches or failures as are 
material under the circumstances; 

(iii) (1) the appointment of any receiver, without the express written consent of 
Parks, of Licensee’s assets; (2) Licensee making a general assignment for the benefit of creditors 
without the express written consent of Parks; (3) the occurrence of any act, which results in the 
permanent deprivation of Licensee’s rights, powers and privileges necessary for the conduct and 
operation of the License; or (4) the levy of any attachment or execution which substantially interferes 
with Licensee’s operations under this License Agreement, which attachment or execution is not 
vacated, dismissed, stayed or set aside within a period of sixty (60) days;  

(iv) if a material breach or failure to substantially comply with any provisions of 
this License Agreement by Licensee occurs and is corrected within the time periods specified in 
Sections 3.3(a)(i) or (a)(ii) hereof, and a repeated violation of the same provision occurs more than 
two (2) additional times in any twelve (12) month period; 

(v) if the Development Agreement is terminated by the Commissioner pursuant 
to Section 16.2(i), Section 16.2(ii) or Section 16.2(iii) thereof; or 

(vi) if, (x) upon the occurrence and during the continuance of an Event of Default 
under this License Agreement or the Development Agreement and (y) after Parks has provided 
written notice to Guarantor that Parks intends to pursue its rights under the Guaranty in accordance 
with the terms of the Guaranty, Guarantor shall default, beyond any applicable notice or cure periods, 
in his obligations under that certain Guaranty.  

 (b) Upon the occurrence and during the continuance of an Event of Default, the 
Commissioner may in addition to any other remedy which the City may have under this Agreement, 
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including but not limited to pursuing any rights the City may have under the Guaranty (provided, 
however, that for the sake of clarity, as set forth in the Guaranty, the Guaranty may not be enforced 
until the expiration of any applicable notice and cure periods and then only in accordance with the 
terms of the Guaranty), give notice, in writing, to Licensee terminating this License Agreement, and 
this License Agreement shall terminate ten (10) days after receipt by Licensee of such termination 
notice from the Commissioner.  Notwithstanding the foregoing, in the event that the Event of Default 
underlying the termination notice is a default in payment of any unpaid portion of the premiums due 
for all insurance policies required to be procured and maintained by Licensee under this License 
Agreement, then in such event, and in such event only, Licensee may cure such Event of Default 
within such 10 day period.  For the purposes of the foregoing sentence, "cure" shall mean (i) payment 
of all unpaid portions of premiums due, and (ii) the unconditional agreement to defend, indemnify, 
and hold the City harmless (and the subsequent defense, indemnification, and holding the City 
harmless) for all Claims that Licensee must indemnify the City for under the terms of Article 23 
(even if such Claims arose during any period where Licensee did not have all insurance required 
pursuant to this Agreement).   

(c) Notwithstanding anything to the contrary contained in this Agreement or the 
Development Agreement, where the Licensee’s failure to fulfill any of its obligations under this 
License Agreement (including operating a first class, tournament quality daily fee golf course) is the 
result of Force Majeure or any of the other reasons set forth in Section 12.19(g) of this Agreement 
(where such reasons set forth in Section 12.19(g) are not caused by the fault of Licensee), Licensee’s 
obligation to perform shall be extended for a reasonable period of time commensurate with the nature 
of the event causing the failure of Licensee to fulfill its obligations and no breach or default shall 
exist and no liquidated or other damages shall be payable with respect to such extended period.  In 
addition, if a Force Majeure event described in Section 2.1(n) results in a delay after Notice to 
Proceed, subject to compliance with applicable laws, the Concession Period shall be extended for a 
reasonable period of time commensurate with the nature of the event causing the delay, as reasonably 
determined by the Commissioner. 

(d) Upon the occurrence and during the continuation of an Event of Default resulting 
from Licensee’s failure to perform its repair, maintenance and construction obligations hereunder, 
Parks may complete all repair, maintenance and construction work required to be performed by 
Licensee hereunder and may reasonably repair and reasonably alter any portion(s) of the Licensed 
Premises in such manner as Parks may deem reasonably necessary or advisable without relieving 
Licensee of any liability under this License Agreement or otherwise affecting any such liability.  

(e) Licensee shall have the right to appeal the termination of this License Agreement 
pursuant to Section 3.3(b) to the Commissioner as follows:  for any termination with respect to 
Section 3.3(a)(i)(b), regarding the Endorsement (an “Endorsement Termination”), Licensee shall 
have the right to appeal such termination within five (5) days of service of a notice of termination on 
Licensee.  For any termination other than an Endorsement Termination, Licensee shall have the right 
to appeal such termination with ten (10) days of service of notice of termination on Licensee.  All 
appeals shall be in writing, detailing the grounds for appeal together with relevant documentation, 
and shall be addressed to the Commissioner, The Arsenal, 830 Fifth Avenue, New York, NY 10021 
and sent by overnight courier or by hand delivery to such address. The filing of any such appeal shall 
stay termination of this License Agreement and any actions by the City to enforce such termination 
or recover possession of the Licensed Premises until ten (10) days (or five (5) days with respect to an 
Endorsement Termination) after Licensee is served with a final determination from the 
Commissioner with respect to such appeal.  Upon receipt of the appeal, the Commissioner may, in 
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Commissioner’s sole discretion, schedule a hearing with respect to such appeal, to be held within 
thirty (30) days (or five (5) days with respect to an Endorsement Termination) after receipt of the 
notice of appeal.  Licensee shall have the right to present witnesses and other evidence at any such 
hearing.  The Commissioner shall review the claims addressed in Licensee’s appeal and, within thirty 
(30) days (or five (5) days with respect to an Endorsement Termination) after receipt of the notice of 
appeal or the hearing, if any, issue a final determination, which shall have a rational basis.  Such 
determination by the Commissioner shall be deemed a final determination for purposes of Article 78 
of the New York Civil Practice Laws and Rules (the “CPLR”) and Licensee shall have the right to 
challenge any such final determination by a proceeding under Article 78 of the CPLR.  In the event 
that Licensee does not appeal to the Commissioner pursuant to this subdivision, the termination 
pursuant to Section 3.3(b) shall be the final agency action.   

3.4   Except as provided in Section 3.2(b), or as otherwise specifically set forth in this License 
Agreement or the Development Agreement, upon expiration or sooner termination of this License 
Agreement by Commissioner in accordance with the terms of this Agreement, all rights of Licensee 
herein shall be forfeited without claim for loss, damages, refund of investment or any other payment 
whatsoever against Commissioner, Parks or City. 

3.5 In the event Commissioner terminates this License Agreement in accordance with Section 
3.3(b) above, any property of the Licensee on the Licensed Premises, other than leased property, may 
be held and used by Commissioner in order to operate the Licensed Premises during the balance of 
the calendar year and may be held and used thereafter until all indebtedness, if any, of the Licensee 
hereunder, at the time of termination of this License Agreement, is paid in full. At the time of such 
termination: Licensee shall have the right to remove its personalty (whether owned or leased) once 
such indebtedness has been satisfied.  

3.6 Subject to Section 3.3(e) and Section 3.7, Licensee agrees that upon the expiration or sooner 
termination of this License Agreement, it shall immediately cease all operations pursuant to this 
License Agreement and shall vacate the Licensed Premises without any further notice by City and 
without resort to any judicial proceeding by the City. Subject to Section 3.3(e), upon the expiration 
or sooner termination of this License Agreement, City reserves the right to take possession of the 
Licensed Premises.  

3.7 Subject to Section 3.3(e), Section 3.5 and Section 13.3 hereof, Licensee shall, within thirty 
(30) days following the expiration or sooner termination of this License Agreement (“Removal 
Period”), remove all personal possessions from the Licensed Premises.  All of the provisions of this 
License Agreement, including but not limited to the insurance and indemnification provisions, shall 
apply during the Removal Period.  Licensee acknowledges that any personal property remaining on 
the Licensed Premises after the Removal Period is intended by Licensee to be abandoned.  Licensee 
shall remain liable to the City for any damages, including the cost of removal or disposal of property, 
should Licensee fail to cease operations, vacate the Licensed Premises or remove all possessions 
from the Licensed Premises during the time prescribed in this Agreement.  Pursuant to Section 4.4 
herein, City may seize the Security Deposit to recover such damages in part or in whole. If all or any 
part of the Security Deposit remains unexpended, the City agrees to return such balance to Licensee 
within sixty (60) days following the Removal Period, provided Licensee is otherwise in compliance 
with the provisions of this License Agreement. 

3.8 Subject to Section 3.3(e), if this License Agreement is terminated as provided in Section 3.3 
of this License Agreement, Parks may, without notice, re-enter and repossess the Licensed Premises 
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using such force for that purpose as may be necessary without being liable to indictment, prosecution 
or damages therefor and may dispossess Licensee by summary proceedings or otherwise, without 
court order or other judicial approval.   

3.9 (a) If this License Agreement is terminated for an Event of Default as provided in Section 3.3 
hereof: 

(i) Parks may draw down on the Security Deposit in accordance with Section 
4.4;  

(ii) Licensee shall pay to Parks all License Fees and any other fees then due and 
payable under this License Agreement by Licensee to Parks prior to the Termination Date 
(but, for the sake of clarity, not subsequent to the Termination Date); and  

(iii) (A) Without limiting Licensee’s right to receive License Fee Credits to 
which it is entitled pursuant to this Agreement or the Development Agreement, and all 
interest accrued thereon at the Interest Rate as set forth in Section 4.10 hereof, Licensee shall 
pay to the City, as agreed upon and negotiated liquidated damages, the amount set forth in 
Section 3.9(a)(iii)(B) commencing on the later of (w) the first day of the month following the 
month in which the Termination Date occurs or (x) the fifth (5th) anniversary of the 
Concession Commencement Date and ending on the earlier of (i) the date that City finds a 
replacement operator for the Licensed Premises (irrespective of the Park Snack Bar), or a 
substantial portion thereof, or otherwise re-opens the Licensed Premises (irrespective of the 
Park Snack Bar), or a substantial portion thereof, for use by the general public on a non-
temporary basis (such date as set forth in this clause (i), the  “Replacement/Reopening 
Date”); or (ii) the date that is three (3) years from the Termination Date (the “Three Year 
End Date”); or (iii) twenty (20) years from the Concession Commencement Date.  The date 
on which payment of liquidated damages commences, as applicable, under clauses (w) and 
(x) of this Section 3.9(a)(iii)(A), shall be referred to herein as the “Liquidated Damages 
Commencement Date”.   The date on which payment of liquidated damages terminates in 
accordance with clauses (i), (ii) or (iii) of this Section 3.9(a)(iii)(A), as applicable, shall be 
referred to herein as the “Liquidated Damages Termination Date”.  For the sake of clarity, 
upon the occurrence of any of the events set forth in clauses (i), (ii) or (iii) of this Section 
3.9(a)(iii)(A), Licensee shall no longer be obligated to pay any further liquidated damages.     

(B) Subject to the remainder of this Section 3.9(a)(iii), the amount of liquidated 
damages that would be payable between the Liquidated Damages Commencement Date and 
the Liquidated Damages Termination Date shall be equal to Twenty-Five Thousand Dollars 
($25,000) per month, due on or before the first day of each calendar month from and after the 
Liquidated Damages Commencement Date until the Liquidated Damages Termination Date.   

(C) Notwithstanding the foregoing in Section 3.9(a)(iii)(B), for the Operating 
Year in which the Termination Date occurs, if any liquidated damages are due to the City in 
accordance with this Section 3.9(a)(iii), the amount of the liquidated damages that would be 
due for the remainder of the Operating Year shall be reduced for such Operating Year on a 
dollar-for-dollar basis by the amount of any License Fees paid by Licensee for the period 
prior to the Termination Date for such Operating Year (and the amount of liquidated damages 
to be paid for such Operating Year shall be spread out in equal monthly installments over the 
remainder of such Operating Year and each monthly installment shall be payable on the first 
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day of each calendar month for the remainder of such Operating Year or until the Liquidated 
Damages Termination Date, if earlier).  

(D) For the last installment of liquidated damages due in accordance with this 
Section 3.9(a)(iii), the amount due shall be prorated based on a thirty (30) day month in the 
event that the Liquidated Damages Termination Date falls in the middle of a month. 

(E) Notwithstanding anything to the contrary contained in this Section 3.9(a)(iii), 
for clarity, if this Agreement is terminated prior to the fifth (5th) anniversary of the 
Concession Commencement Date and the Replacement/Reopening Date or the Three Year 
End Date occurs prior to the fifth (5th) anniversary of the Concession Commencement Date, 
then Licensee shall not be obligated to pay any liquidated damages.  

 (F) The liquidated damages set forth in this Section 3.9(a)(iii) are hereby 
stipulated and agreed by the Parties to be the City’s liquidated damages in the event the 
License Agreement is terminated due to an Event of Default, it being fully understood and 
agreed by the Parties that it is or would be difficult to estimate or otherwise determine the 
total amount of damages that would be incurred by the City or Parks should Licensee default 
in its obligations under this Agreement or Guarantor default in its obligations under the 
Guaranty.  Other than (x) the liquidated damages under this Section 3.9(a)(iii) and (y) the 
fees due and payable under Section 3.9(a)(i) and (ii) and (z) any damages attributable to any 
Claims for personal injury, death, property damage or Claims described in Sections 5(a) and 
6(b) of Exhibit H for which Licensee is obligated to indemnify (which damages, in each 
case, shall not include any lost sales or profit or any indirect, consequential, special, 
exemplary or incidental damages) regardless of whether such damages are attributable to the 
default that led to the termination of this License Agreement in accordance with its terms or 
otherwise, Licensee shall not be responsible for any other damages of any kind (including, 
without limitation, actual, special or consequential, exemplary or incidental or any other form 
of damages or lost sales or profit of the City or Parks or other expenditures of the City or 
Parks) or any other fees or expenses, including, without limitation, License Fees; provided 
that for the sake of clarity, the foregoing in this paragraph is not intended to abrogate 
Licensee’s obligations under this Agreement to indemnify, defend, protect and hold harmless 
the Indemnitees in accordance with the terms of this Agreement, as applicable, to the extent 
that such obligations relate to third-party claims.  

(G)  The Development Agreement shall terminate upon the Replacement/Reopening 
Date if it has not yet been terminated in accordance with its terms. 

(b) For the sake of clarity, the License Agreement shall terminate upon the 
Replacement/Reopening Date if it has not yet been terminated in accordance with its terms.  

3.10 Unless expressly agreed otherwise by the Parties hereto, no receipt of moneys by Parks from 
Licensee after the termination of this License Agreement, or after the giving of any notice of the 
termination of this License Agreement, shall reinstate, continue or extend the Term or affect any 
notice theretofore given to Licensee, or operate as a waiver of the right of Parks to enforce the 
payment of fees payable by Licensee hereunder or thereafter falling due, or operate as a waiver of the 
right of Parks to recover possession of the Licensed Premises.  After the service of notice to 
terminate this License Agreement or the commencement of any suit or summary proceedings or after 
a final order or judgment for the possession of the Licensed Premises, Parks may demand, receive 
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and collect any moneys due or thereafter falling due without in any manner affecting the notice, 
proceeding, order, suit or judgment, all such moneys collected being deemed payments on account of 
the use and occupation of the Licensed Premises or, at the election of Parks, on account of Licensee’s 
liability hereunder. 

3.11 If the Development Agreement is terminated in accordance with its terms for any reason 
other than for a default by Licensee thereunder, Licensee shall have the right to terminate this 
License Agreement on ten (10) days notice to the City.  If Licensee terminates this Agreement 
pursuant to this Section 3.11, the City shall pay the Termination Payment, with accrued interest 
thereon, as applicable, at the Interest Rate as set forth in Section 3.2(b) hereof, to Licensee, provided, 
however, that the City shall not owe the Termination Payment in the event the License Agreement is 
terminated in accordance with its terms as a result of the default of Licensee or in the event the 
Development Agreement is terminated pursuant to Sections 3.9(a)(iii)(G), 3.9(b), 6.3 or 9.40 hereof 
or Section 16.3 of the Development Agreement.  

3.12 Without limiting Licensee’s rights set forth in this Agreement or in the Development 
Agreement, the following shall constitute a default by the City and Parks under this License 
Agreement, in the event that:  (a) the Nicklaus Subcontract is terminated (except if such termination 
is due to the actions of or failure to act by any of the Licensee Indemnitees); or (b) the City or Parks 
materially breach or fail to substantially comply with any of the other material provisions of this 
Agreement and such default shall continue for more than twenty-five (25) days after Licensee has 
delivered notice thereof to the City, provided, however, that notwithstanding the foregoing if such 
default cannot reasonably be cured within such twenty-five (25) day period, Parks and the City shall 
have such additional time as may be reasonably necessary to cure such default, provided that Parks 
and the City shall have commenced curing such default within such twenty-five (25) day period and 
Parks and the City thereafter diligently prosecutes such cure to completion, and provided further that, 
notwithstanding the foregoing,  if such notice alleges a material breach or failure to substantially 
comply with any of the material provisions of this License Agreement relating to an alleged failure of 
the City or Parks to comply with any Legal Requirements and City or Parks challenges (through 
administrative or judicial process, as applicable) such alleged breach or failure in good faith, the City 
and Parks shall not be deemed to have breached or failed to comply with this License Agreement 
until such time as the City’s or Park’s challenge is denied beyond any right of appeal, and if denied 
(beyond any right of appeal), City and Parks shall have the cure periods stated in this paragraph 
which shall run from the date of such denial (provided, however, that City and Parks shall comply 
with all applicable Legal Requirements during the pendency of such challenge)).  If the City or Parks 
shall default under this License Agreement pursuant to clause (a) or (b) above under this Section 
3.12,  then in any such case, Licensee shall have the right to seek all appropriate legal and equitable 
remedies and the City shall be liable to Licensee for such amounts to which Licensee may be entitled 
in law or equity in any action brought by Licensee against the City on account of any of the 
foregoing in this Section 3.12 and Licensee shall have the right to (in addition to any other remedy 
which Licensee may have under this Agreement) give notice to the City, in writing, terminating this 
License Agreement, and this License Agreement shall terminate ten (10) days after receipt by the 
City of such termination notice from Licensee.  For purposes of this provision, a “material breach or 
failure to substantially comply” shall either be those breaches or failures specifically identified as 
such in this License Agreement or such other breaches or failures as are material under the 
circumstances. 
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4. PAYMENT TO CITY 

4.1 (a) Commencing in Operating Year 5 through the end of the Concession Period, 
Licensee shall pay the City license fees (“License Fees”) for such Operating Years in an amount 
equal to the greater of (1) the minimum annual fee (“Minimum Annual Fee”) set forth below or (2) 
(i) the annual percentage of Gross Receipts derived from the operation of the Licensed Premises (the 
“Percentage Fee”), set forth below, plus (ii) three percent (3%) of Sublicense Gross Receipts (the 
“Sublicense Percentage Fee”) for such Operating Year: 

Operating Year Minimum Annual 
Fee 

 Percentage Fee and Sublicense 
Percentage Fee 

5 $300,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

6 $310,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

7 $320,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

8 $330,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

9 $340,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

10 $360,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

11 $370,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

12 $380,000  7% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

13 $390,000  8% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

14 $400,000  8% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

15 $410,000  8% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

16 $420,000  10% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 
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17 $440,000  10% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

18 $450,000  10% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

19 $460,000  10% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

20 $470,000  10% of Gross Receipts plus 3% of 
Sublicense Gross Receipts 

 
(b) Licensee shall make deposits to a Capital Reserve Fund (as hereinafter defined) in 

accordance with Section 10.29 herein. 

4.2 (a) The Minimum Annual Fee payable during each Operating Year shall be paid to the 
City in six (6) equal installments on or before the first (1st) day of each month between May and 
October of Operating Years 5 to 20, subject to any License Fee Credits, with accrued interest thereon 
at the Interest Rate as set forth in Section 4.10 hereof, to which Licensee may be entitled pursuant to 
this License Agreement or the Development Agreement. 

(b) The amount, if any, by which the Percentage Fee and the Sublicense Percentage Fee 
for any Operating Year calculated in accordance with Section 4.1(a) based upon Gross Receipts and 
Sublicense Gross Receipts for such Operating Year exceeds the Minimum Annual Fee for such 
Operating Year, shall be paid to the City within forty five (45) days after the end of each Operating 
Year, subject to any License Fee Credits, with accrued interest thereon at the Interest Rate as set forth 
in Section 4.10 hereof, to which Licensee may be entitled pursuant to this License Agreement or the 
Development Agreement. 

(c) On or before the thirtieth (30th) day following the end of each quarter of each 
Operating Year, Licensee shall submit to Parks, in a format acceptable to Parks, a report of rounds of 
golf played at the Golf Course during the preceding quarter, signed and verified by an officer of 
Licensee. 

4.3 Late charges shall be assessed on any payment which is overdue for more than ten (10) days.  
In the event that payment of License Fees or any other charges shall become overdue for ten (10) 
days following the date on which such fees are due and payable as provided in this License 
Agreement, a late charge of two percent (2%) per month on the sums so overdue (computed on a 
thirty day month) from the date such payments were due and payable until the date such amounts 
have been paid, shall become immediately due and payable to Parks as liquidated damages for the 
administrative cost and expenses incurred by Parks by reason of Licensee’s failure to make prompt 
payment, and said late charges shall be payable by Licensee without notice or demand.  If such late 
charges and all arrearages (including prior two percent (2%) late charges) are not paid by the tenth 
(10th) day of the month following the month in which such late charges became due, an additional 
charge of two percent (2%) of the total of such late charges and arrears shall be added thereto and 
shall be payable and collectable with the next monthly License Fee installment.  The failure to pay 
License Fees resulting in the imposition of late charges pursuant to this Section 4.3 three (3) times in 
any twelve (12) month period shall be presumed to be a failure to substantially comply with the 
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terms, conditions and covenants of this License Agreement and shall be a default hereunder.  No 
failure by Commissioner to bill Licensee for late charges shall constitute a waiver by Commissioner 
of such late charges or his right to enforce the provisions of this Section.  If any local, state or federal 
law or regulation which limits the rate of interest which can be charged pursuant to this Section is 
enacted, the rate of interest set forth in this Section shall not exceed the maximum rate permitted 
under such law or regulation. 

4.4 (a) Licensee shall, upon signing this License Agreement, deposit with the City, the 
amount of one hundred thousand dollars ($100,000) as its security deposit (“Security Deposit”). The 
Security Deposit shall be held by the City, without liability for the City to pay interest thereon, as 
security for the full, faithful and prompt performance of and compliance with each and every term 
and condition of this License Agreement to be observed and performed by Licensee.   The Security 
Deposit shall remain with the City throughout the Term of this License Agreement.  

(b) The Security Deposit shall consist of cash, a certified check payable to the City of 
New York or a negotiable instrument (other than a letter of credit) payable to bearer or the City of 
New York which the Comptroller shall approve as being of equal market value with the sum so 
required. The Security Deposit shall be held by the City, without liability for interest thereon, as 
security for the full and faithful performance by Licensee of each and every term and condition of 
this License Agreement on the part of Licensee to be observed and performed.  Licensee may submit 
to the City an interest bearing or non-interest bearing bond (with a minimum market value sufficient 
to cover the amount of the required Security Deposit) to serve as said Security Deposit.  In such 
event, Licensee shall collect or receive annually any interest or income earned on such negotiable 
instrument.  In connection with any security deposited by Licensee with the City pursuant to this 
Section 4.4, Licensee shall be charged annual maintenance and transaction fees which the City is or 
may hereafter be entitled or authorized by law to charge in connection with such deposit.  Currently, 
the annual account maintenance fee is $300.00 per year combined with a separate $20 fee for each 
deposit, substitution and release transaction, which fees may be adjusted by the Office of the 
Comptroller.  The City shall not be obligated to place or to keep any cash deposited hereunder in 
interest-bearing bank accounts. 

(c) If any fees or other charges or sums payable by Licensee to the City shall be overdue 
and unpaid or should the City make payments on behalf of Licensee, or should Licensee fail to 
perform any of the terms of this License Agreement, then Parks may, at its option, and without 
prejudice to any other remedy which the City may have on account thereof, after ten (10) days' 
notice, apply the Security Deposit, or as much thereof as may be necessary to compensate the City, 
toward the payment of License Fees, late charges, liquidated damages or other sums due from 
Licensee in accordance with the terms of this License Agreement or towards any loss, damage or 
expense sustained by the City resulting from such default on the part of Licensee.  In such event, 
Licensee shall restore the Security Deposit to the original sum deposited within ten (10) days after 
written demand therefor.  In the event Licensee shall fully and faithfully comply with all of the terms, 
covenants and conditions of this License Agreement and pay all License Fees and other charges and 
sums payable by Licensee to the City, the Security Deposit shall be returned to Licensee, along with 
any accrued interest thereon, if applicable, following the surrender of the Licensed Premises by 
Licensee in compliance with the provisions of this License Agreement. 

4.5 (a) On or before the thirtieth (30th) day following the end of each quarter of each 
Operating Year, Licensee shall submit to Parks, in a form satisfactory to Parks, a statement of Gross 
Receipts, signed and verified by an officer of Licensee, reporting any Gross Receipts generated at the 
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Licensed Premises during the preceding quarter.  Licensee shall also submit a summary report of 
Gross Receipts for each Operating Year within forty five (45) days of the end of each Operating Year 
of this License Agreement.  Each of the reports referenced in the preceding two sentences shall report 
the Gross Receipts generated at the Licensed Premises in the categories as specified on Exhibit B 
and Exhibit B-1 (the “Quarterly Gross Receipts Forms”), including, without limitation, the 
following categories: 

Greens Fees Gross Receipts from rates and charges made at the point of sale 
related to the rounds of golf played at the Licensed Premises; and 

Golf Cart Rentals Gross Receipts from rates and charges made at the point of sale 
related to the rental of golf carts at the Licensed Premises; and 

Golf Club Rentals Gross Receipts from rates and charges made at the point of sale 
related to the rental of golf clubs at the Licensed Premises; and 

Lessons Net Receipts from rates and charges made at the point of sale related 
to golf lessons at the Licensed Premises less expenses for such 
lessons; and 

ID Cards Gross Receipts from rates and charges made at the point of sale 
related to the sale of resident ID cards at the Licensed Premises; and 

Club Repair Gross Receipts from rates and charges made at the point of sale 
related to the repair of golf clubs at the Licensed Premises; and 

Locker Rentals Gross Receipts from rates and charges made at the point of sale 
related to the rental of lockers at the Licensed Premises; and 

Pro Shop  Gross Receipts from rates and charges made at the point of sale 
related to the Pro Shop at the Licensed Premises; and 

Golf Reservations Gross Receipts from rates and charges made at the point of sale 
related to golf reservations at the Licensed Premises; and 

Secured Parking  Gross Receipts from rates and charges made at the point of sale 
related to secured parking at the Licensed Premises; and 

Food Service Facility Gross Receipts from rates and charges made at the point of sale 
related to the food service facility at the Licensed Premises; and 

Vending Machines Net Receipts from placement and operation of vending machines at 
the Licensed Premises; and 

Driving Range Gross Receipts from rates and charges made at the point of sale 
related to the buckets of balls provided at the Driving Range at the 
Licensed Premises; and 

Snack Bar Gross Receipts from any snack bar(s) (reported separately) at the 
Licensed Premises operated in addition to the main food service 
facility; and 

Permitted Sponsorship 
Activity 

Gross receipts from any sponsorship activity; and 

Broadcasting Net Receipts from the broadcasting of on-site golf tournaments at 
the Licensed Premises (provided, however, the following shall not 
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be included within Net Receipts (a) any pass-through fees or costs 
collected by Licensee on behalf of a third-party broadcaster and (b) 
any income received by Licensee in connection with broadcasts of 
“The Apprentice” or any similar successor television show).   

Sublicense Gross Receipts All Sublicense Gross Receipts generated at and realized from any 
Sublicensed Operator’s operation at the Licensed Premises. 

Sublicense Fee All Sublicense Fees paid to Licensee by any Sublicensed Operator. 

Miscellaneous All other Gross Receipts generated at and realized from Licensee’s 
operation of the Licensed Premises. 

 
(b) Licensee shall indicate on its statement of Gross Receipts whether or not these 

amounts are inclusive of sales tax collected. 

(c) Licensee is solely responsible for the payment of all federal, state and local taxes 
applicable to the operation of the Licensed Premises. With the exception of federal, state and City 
sales tax, no such applicable taxes, including but not limited to the New York City Commercial Rent 
Tax, may be deducted from Gross Receipts or from the compensation due under this License 
Agreement. 

(d) In the event Licensee sublicenses any operations to a Sublicensed Operator in 
accordance with Section 18 hereof, Licensee shall not report and include in the Gross Receipts on 
which payment of the Percentage Fee is based, the Sublicense Gross Receipts, but shall include the 
Sublicense Fees payable by the Sublicensed Operator to Licensee pursuant to such sublicense 
agreement and shall separately report Sublicense Gross Receipts. 

4.6 On or before the ninetieth (90th) day following the end of each Operating Year, Licensee shall 
submit to Parks an income and expense statement pertaining to operations under this License 
Agreement, signed and verified by an officer of Licensee.  The reports referenced in the preceding 
sentence shall be in such format as Parks shall reasonably approve.   

4.7 (a) Licensee, during the Term of this License Agreement, shall maintain adequate 
internal control systems and shall keep complete and accurate records, books of account and data, 
including daily sales and receipt records, which shall show in detail the total business transacted by 
Licensee and the Gross Receipts therefrom and the Grow-In Costs.  This internal control system must 
include maintaining detailed sales information from each sales transaction. Specifically, sales 
information must be recorded electronically, via a point-of-sale system, and must include details on 
each sales transaction, including the item(s) sold, time, date of sale and price of the item sold.  
Licensee must also document each Licensee Special Event (as hereinafter defined) via signed 
sequentially pre-printed, pre-numbered contracts that capture event information, including the time 
and date of the event, a range of the number of attendees, if available, and required payment.  
Licensee must also establish a dedicated bank account for all deposits related to this Concession’s 
revenue.  All accounting and internal control related records, including the detailed sales information 
described above, shall be maintained for a minimum of six (6) years from the date of creation of the 
record. Additionally, all books and records maintained pursuant to this License Agreement shall be 
conveniently segregated from other business matters of Licensee and shall include, but not be limited 
to: all federal, state and local tax returns and schedules of the Licensee, records of daily bank 
deposits of the entire receipts from transactions in, at, on or from the Licensed Premises; sales slips, 
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daily dated point of sale system receipts, and sales books; and duplicate bank deposit slips and bank 
statements.   

(b) Licensee shall use such accounting and internal control methods and procedures and 
keep such additional books and records as are reasonably acceptable to Parks and/or the Comptroller.  
Parks acknowledges that, subject to the prior approval of Parks, the Licensee’s point of sales system 
may be modified to accommodate the fact that internet, cable TV and telephone service will not be 
provided to the Snack Bars; nonetheless, Licensee agrees that such modified point-of-sale system 
shall provide the sales information required for the point-of-sales system under Section 4.7(a).  Parks 
and/or the Comptroller shall have the right to examine the recordkeeping procedures of the Licensee 
prior to the commencement of the Term of this License Agreement, and at any time thereafter, in 
order to assure that the procedures are adequate to reveal the true, correct and entire business 
conducted by the Licensee.  Licensee shall maintain each year’s records, books of account and data 
for a minimum of six (6) years from the date of creation of the record. 

(c) The failure or refusal of the Licensee to furnish any of the statements required to be 
furnished under this Section within thirty (30) days after notice, the failure or refusal of the Licensee 
to maintain adequate internal controls within thirty (30) days after notice (or such longer period as 
may be reasonably determined by Parks to be necessary to implement such internal controls provided 
that Licensee commences actions to implement such controls within thirty (30) days after notice), or 
to keep any of the records as required by this Section or the existence, more than two (2) times in any 
five (5) Year period, of any unexplained discrepancy in the amount of fees required to be paid 
hereunder, as disclosed by audit conducted by Parks or the Comptroller, of more than five percent 
(5%) in any two out of three consecutive months or more than ten percent (10%) in one month 
(except in the case of lost or missing months), shall be presumed to be a failure to substantially 
comply with the terms and conditions of this License Agreement and a default hereunder, which shall 
entitle Parks, at its option, to terminate this License Agreement in accordance with and subject to the 
terms of Section 3.3.  The failure or refusal of Licensee to furnish the required statements, to keep 
the required records or to maintain adequate internal controls shall authorize Parks or the 
Comptroller to make reasonable projections of the amount of Gross Receipts which would have been 
disclosed had the required statements been furnished or the required records maintained, based upon 
such extrinsic factors as the auditors reasonably deem appropriate in making such projections.  With 
respect to audits or other reviews conducted by Parks pertaining to the calculation of percentage of 
gross receipts payments during a period with missing or lost records, Parks shall have the right to use 
the highest grossing month over the past five years (multiplied by the applicable CPI) to replace any 
missing monthly records, provided that the prior year’s month is the same month for which records 
are missing. For example, if April 2007’s gross receipts are missing and the highest April gross 
receipts occurred in April 2004, then April 2007’s “revised” gross receipts shall be calculated using 
April 2004’s figures multiplied by the applicable CPI increases during that period.  

Licensee shall pay any assessment based upon such reasonable projections, net of any 
previous payments made by Licensee, within fifteen (15) days after receipt thereof, and the failure to 
do so shall constitute an additional substantial violation of this License Agreement and a default 
hereunder. 

4.8  In the event Parks determines that Licensee or Licensee’s employees, agents, sublicensees, or 
subcontractors have breached any of the provisions contained in Sections 4.5 through Section 4.7 
hereinabove Licensee may be subject to a charge of $500.00 with respect to each incident of breach 
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as liquidated damages, provided that Licensee has been given reasonable notice of such breach and 
has willfully failed to cure within thirty (30) days of such notice. 

4.9 License Fees and other amounts payable hereunder shall be made payable (notwithstanding 
anything to the contrary herein in this Agreement) to the City of New York Department of Parks & 
Recreation and delivered or mailed in time to arrive by the due date at the following address: 

City of New York Department of Parks & Recreation, Revenue Division 
The Arsenal - Room 407 
830 Fifth Avenue 
New York, NY 10065 
Attn:  Director of Concessions 
 

4.10 Licensee shall be entitled to License Fee Credits as set forth in this License Agreement and 
the Development Agreement.  In the event that Licensee shall be entitled to any License Fee Credits, 
Licensee shall be entitled to interest on the amount of such License Fee Credits at the Interest Rate, 
compounded monthly, from the date that Licensee first becomes entitled to such License Fee Credit 
until the date that Licensee is first able to apply such License Fee Credit against License Fees or 
other amounts payable under this License Agreement, provided, however, to the extent Licensee is 
required to provide documentation of costs to Parks, interest shall not accrue until thirty (30) days 
after Parks’ receipt of documentation satisfactory to Parks.  To the extent that at any time the License 
Fee Credit that Licensee is entitled to exceeds the License Fees payable hereunder during the next 
sixty (60) days, amounts in the Capital Reserve Fund shall be paid to Licensee, up to the amount of 
the License Fee Credit, and all License Fees and other amounts thereafter payable under this License 
Agreement shall be applied to replenish the Capital Reserve Fund, up to the amount of Capital 
Reserve Funds paid to Licensee on account of the License Fee Credit.  Upon expiration or 
termination of this Agreement for any reason, the City shall pay all outstanding License Fee Credits, 
and all accrued interest thereon, if any, to Licensee within sixty (60) days after such termination or 
expiration. 

5. RIGHT TO AUDIT 

5.1 Parks, the Comptroller and other duly authorized representatives of the City shall have the 
right, upon reasonable notice and during business hours, to examine, audit or photocopy the records, 
books of account and data of the Licensee for the purpose of examination, audit, review or any 
purpose they reasonably deem necessary.  Licensee shall also permit upon reasonable notice, and at 
reasonable times, the inspection by Parks, Comptroller or other duly authorized representatives of the 
City of any equipment used by Licensee, including, but not limited to, point of sale equipment, and 
all reports or data generated from or by the equipment.  Licensee shall cooperate fully and assist 
Parks, the Comptroller or any other duly authorized representative of the City in any examination or 
audit thereof.  In the event that the Licensee’s books and records, including supporting 
documentation, are situated at a location 50 miles or more from the City, the records must be brought 
to the City for examination and audit or Licensee must pay the food, board and travel costs incidental 
to two auditors representing the City, conducting such examination or audit at said location. 

5.2 The failure or refusal of the Licensee, after Parks has given reasonable notice, to permit, 
during reasonable business hours, Parks, the Comptroller or any other duly authorized representative 
of the City to audit and examine the Licensee’s records, books of account and data, or the 
interference in any way by the Licensee in such an audit or examination is presumed to be a failure to 
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substantially comply with the terms and conditions of this License Agreement and a default 
hereunder which shall entitle Parks to terminate this License Agreement subject to and in accordance 
with the provisions of Section 3.3 of this License Agreement.  

5.3 Notwithstanding anything in this License Agreement, the Parties acknowledge and agree 
that the powers, duties and obligations of the Comptroller pursuant to the provisions of the New York 
City Charter shall not be diminished, compromised or abridged in any way. 

6. GUARANTY; ORDER OF APPLICATION OF PAYMENT; CREDITOR-DEBTOR 
PROCEEDINGS 

6.1 Simultaneous with the execution of this Agreement, Licensee shall have secured and 
delivered to the City a Guaranty executed by Guarantor which shall have been authorized, executed 
and delivered by the Guarantor. 
  
6.2 In the event any bankruptcy, insolvency, reorganization or other creditor-debtor proceedings 
shall be instituted by or against the Licensee or its successors or assigns, or the Guarantor, if any, 
subject to the requirements and limitations set forth under the United States Bankruptcy Code, as 
well as New York State’s debtor-creditor laws, the Security Deposit shall be deemed to be applied 
first to the payment of License Fees and/or other charges due the City for all periods prior to the 
institution of such proceedings and the balance, if any, of the Security Deposit may be retained by the 
City in partial liquidation of the City’s damages hereunder.  

6.3 Without limiting Licensee’s other rights or remedies under this Agreement, if for any reason 
through no fault of Licensee, construction of the Required Capital Improvements or Additional 
Capital Improvements other than the Clubhouse or operation of the Licensed Premises is no longer 
reasonably economically feasible for Licensee and/or it is not reasonably possible for Licensee to 
operate the Licensed Premises as a first class, tournament quality daily fee golf course for a profit, 
and Licensee has completed the Grow-In and construction of the Clubhouse, Licensee shall provide 
Parks with written documentation of same, and thereafter Licensee and Parks shall meet as soon as 
possible after notice from Licensee to Parks requesting a meeting (and in any event no later than 
within five (5) business days after such notice from Licensee to Parks) and cooperate in good faith to 
agree to an equitable solution.  While the Parties shall use good faith efforts to agree to an equitable 
solution as quickly as possible, Parks shall provide its proposed solution no later than fifteen (15) 
business days from the Parties’ meeting in accordance with the preceding sentence.   Without 
limiting the scope of potential equitable solutions, the Parties recognize that an equitable solution 
may, depending on the circumstances and subject to compliance with applicable Legal Requirements, 
include, among other things, modifying the Guaranty to limit Guarantor’s obligations thereunder, 
providing reimbursements to Licensee, providing License Fee Credits, reducing the Minimum 
Annual Fee, and allowing Licensee to operate and/or maintain the Licensed Premises to a standard 
lower than that required under the License Agreement; provided that an equitable solution shall not 
include lowering the standard of operation or maintenance below that of a “first class” golf course 
facility unless Parks and Licensee mutually agree to such reduction in each such parties sole 
discretion.  Nothing in this Section shall in and of itself create a cause of action for Licensee, 
provided, however, that in the event Parks does not use good faith efforts to agree to an equitable 
solution, as set forth above, Licensee shall have the right to seek all appropriate legal and equitable 
remedies arising from such failure to cooperate.  In the event that the Parties, acting in good faith, are 
unable to reach an equitable solution, Parks agrees that it will, at Licensee’s sole option, use good 
faith efforts to resolicit for the Concession (or substantial portion thereof) or for another use by the 
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general public of the Licensed Premises (or substantial portion thereof) provided however that 
Licensee shall continue to perform the Concession obligations during the Term that are applicable to 
Licensee as set forth in this Agreement and the Development Agreement until such time as a new 
operator of the Licensed Premises (or substantial portion thereof) is selected by Parks.  Upon 
selection of a new operator, this License Agreement and the Development Agreement shall immediately 
terminate and Licensee shall be released from all obligations hereunder other than (x) for License Fees 
and any other fees then due and payable under this License Agreement by Licensee prior to the date of 
termination (but, for the sake of clarity, not subsequent to the date of termination) and (y) any damages 
attributable to any Claims that accrued prior to the Termination Date for personal injury, death, property 
damage or Claims described in Sections 5(a) and 6(b) of Exhibit H for which Licensee is obligated to 
indemnify (which damages, in each case, shall not include any lost sales or profit or any indirect, 
consequential, special, exemplary or incidental damages); provided that for the sake of clarity, the 
foregoing in this paragraph is not intended to abrogate Licensee’s obligations under this Agreement to 
indemnify, defend, protect and hold harmless the Indemnitees in accordance with the terms of this 
Agreement, as applicable, to the extent that such obligations relate to third-party claims.   

7. UTILITIES 

7.1 Except as otherwise provided for herein, including without limitation in Section 7.3 relating 
to the payment of water and sewer charges, and Section 7.6, beginning on the Concession 
Commencement Date, Licensee shall directly pay for all utility costs associated with the operation 
and maintenance of the Golf Course Facilities (and the Park Snack Bar after it is delivered to 
Licensee pursuant to and in accordance with the Development Agreement) and the construction, 
operation and maintenance of the Clubhouse at the Licensed Premises.  For the avoidance of doubt, 
except for the Licensee’s responsibility for the cost of temporary utility connections and use of 
Temporary Utilities during the Interim Period as set forth in Section 9.1 of the Development 
Agreement, Licensee shall not be responsible for Utilities prior to the Concession Commencement 
Date, and subject to the terms set forth in Section 9.1 of the Development Agreement, Parks shall 
directly pay for all Utilities prior to the Concession Commencement Date. “Utilities”, as described in 
this License Agreement, shall include, but shall not be limited to, electricity, natural gas, telephone, 
water and sanitary and storm sewer.   

7.2 Licensee shall have the right to provide separate metering for its sublicensees, and upon 
notice to the City of such separate metering, City shall accept separate payments for utilities from 
such sublicensees, provided that it is expressly understood that such payment arrangement is made 
solely as an accommodation to Licensee and in no way relieves Licensee of its obligation to ensure 
full payment of such costs in accordance with this License Agreement. 

7.3  Except for water and sewage costs associated with the construction and operation of any 
banquet or catering facility that may be constructed by Licensee at the Licensed Premises, in 
Licensee’s sole discretion (which costs shall be the sole responsibility of Licensee), Parks shall be 
responsible for payment of all water and sewage costs incurred at the Licensed Premises during the 
Term.  

7.4  (a) Except for and without limiting Parks’ and the City’s obligations for maintenance, 
repair and replacement of utility systems, connections, and equipment or any other materials or items 
under the Development Agreement, if any, and this Agreement (including, without limitation, 
Section 12.19(a) of this Agreement), Licensee, at its sole cost and expense, shall maintain, repair and 
replace as needed (i) all utility systems, connections and equipment or any other materials or items 
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located at or above the surface of the Licensed Premises, and (ii) based upon and subject to the City’s 
compliance with the covenants of this Section 7.4 and the representations of the City set forth in this 
Section 7.4 being true, accurate and correct, (x) the irrigation and related systems and any other golf 
related utility system, connection or equipment or any other golf related materials or items located 
below the surface of the Licensed Premises and above the layer of municipal solid waste, so long as 
such maintenance, repairs and replacement can be performed using ordinary means and methods 
without having to disturb or excavate the layer of municipal solid waste (provided however that 
Licensee shall perform such maintenance, repairs and replacement even when such work requires the 
disturbance or excavation of the layer of municipal solid waste (and in such cases Licensee shall 
additionally dispose of the municipal solid waste, as applicable, in compliance with applicable Legal 
Requirements, the DEC Part 360 Permit (as applicable), the DEC Deed (as applicable) and all 
applicable Environmental Laws) to the extent it becomes necessary to disturb or excavate the layer of 
municipal solid waste due to the negligence or willful misconduct of the Licensee in performing its 
obligations under this Agreement or the Development Agreement), and (y) the electric conduits, 
wires, connections and equipment associated with the irrigation and related systems and any other 
golf related utility system, connection or equipment, which may be within or partially within the 
municipal solid waste, so long as such maintenance, repairs and replacement can, in each case, be 
performed using ordinary means and methods without having to disturb or excavate the layer of 
municipal solid waste (provided however that Licensee shall perform such maintenance, repairs and 
replacement even when such work requires the disturbance or excavation of the layer of municipal 
solid waste (and in such cases Licensee shall additionally dispose of the municipal solid waste, as 
applicable, in compliance with applicable Legal Requirements, the DEC Part 360 Permit (as 
applicable), the DEC Deed (as applicable) and all applicable Environmental Laws) to the extent it 
becomes necessary to disturb or excavate the layer of municipal solid waste due to the negligence or 
willful misconduct of the Licensee in performing its obligations under this Agreement or the 
Development Agreement).   

(b) The City represents and warrants to Licensee that (i) all irrigation and related systems 
and all utility systems (other than electric conduits and wires) are located above the level of the 
municipal solid waste, except that certain connections and equipment associated with the utility 
systems may be partially within the municipal solid waste, but are in all cases located within and 
accessible by vaults so that maintenance of such connections and equipment will not require any 
disturbance or excavation of municipal solid waste; (ii) all electric conduits and wires are accessible 
by manholes and maintenance of such electric conduits and wires will not require any disturbance or 
excavation of municipal solid waste; and (iii) orange snow fencing has been installed over the layer 
of municipal solid waste in all areas of the Licensed Premises where the fill over the layer of 
municipal solid waste is less than five feet.   

(c) Prior to the Concession Commencement Date, the City shall provide to Licensee “as 
built” plans certified by the Engineer (as defined in the Development Agreement) which the City 
agrees shall show the underground location of the irrigation and related systems, connections and 
equipment and all other utility systems, connections and equipment and the level of fill over the layer 
of municipal solid waste throughout the Licensed Premises.  Licensee’s maintenance, repair and 
replacement obligations required pursuant to Section 7.4(a) above for any items below the surface of 
the Licensed Premises shall not commence until the City has delivered and Licensee has received the 
“as built” plans pursuant to this Section 7.4 and such maintenance, repair and replacement 
obligations shall remain with the City until such time, provided, however, prior to receipt of the “as 
built” plans, Licensee shall have the right but shall not have the obligation to perform such 
maintenance, repairs and replacements in Licensee’s sole discretion.   
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(d) Licensee shall not be deemed negligent for purposes of this Agreement or the 
Development Agreement if (x) Licensee causes or exacerbates an Environmental Condition and/or 
the effects of Environmental Conditions or (y) disturbs the municipal solid waste, in each case of the 
foregoing clauses (x) or (y) based upon its reliance upon the City’s representations contained in, or 
the “as built” plans delivered by the City,  pursuant to this Section 7.4, and in each case of the 
foregoing clauses (x) and (y), the City shall be responsible for such Environmental Condition and/or 
the effects of Environmental Conditions and for the municipal solid waste which has been disturbed 
or excavated and, in each case, any liability with respect thereto.  Notwithstanding anything to the 
contrary contained in this Agreement and without limiting the City’s obligations under this 
Agreement, the City shall be responsible for maintaining, repairing and replacing any irrigation or 
related systems, connections or equipment or any other utility systems, connections or equipment or 
any other materials or items (i) that cannot be maintained, repaired or replaced by Licensee based on 
the “as built” plans delivered by the City pursuant to this Section 7.4 without going into the 
municipal solid waste, unless Licensee otherwise has the obligation to so maintain, repair or replace 
under this Agreement regardless of the presence of such systems, connections or equipment in the 
municipal solid waste; or (ii) which Licensee is unable to locate based on the “as built” plans 
delivered by the City pursuant to this Section 7.4 despite Licensee’s reasonable efforts, unless the 
City locates it for Licensee in which case Licensee will have all of the obligations applicable to 
Licensee as set forth in this License Agreement.   

 (e) If in connection with Licensee’s construction of the Clubhouse, (i) Licensee disturbs 
or excavates the layer of municipal solid waste or (ii) Licensee relocates any portions of any utility 
system, connection or equipment to an area that requires work within the layer of municipal solid 
waste, then Licensee shall perform such activities in compliance with all applicable Legal 
Requirements, which includes the disposal of municipal solid waste, as applicable, in compliance 
with applicable Legal Requirements, the DEC Part 360 Permit (as applicable), the DEC Deed (as 
applicable),and all applicable Environmental Laws. 

 (f) In no event shall Licensee be responsible for any maintenance, repairs or 
replacements of any utility systems, connections or equipment or any other materials or items located 
below the surface of the Licensed Premises that are operated and/or controlled by any governmental 
agency or authority other than Parks, including the Emerson Avenue concrete sewer operated by the 
DEP (as hereinafter defined). 

7.5 Licensee shall comply with all Department of Environmental Protection (“DEP”) directives 
and restrictions concerning droughts or water conservation. In the event that by reason of such 
drought or water conservation directives or restrictions, Licensee shall incur any costs and expenses 
in excess of thirty one thousand two hundred fifty dollars ($31,250.00) to prevent material damage to 
the Golf Course or to protect the tees and greens, Licensee shall be entitled to use amounts in the 
Capital Reserve Fund to pay such costs and expenses and all License Fees and other amounts 
thereafter payable under this License Agreement shall be applied to replenish the Capital Reserve 
Fund, up to the amount of Capital Reserve Funds paid to Licensee on account of such costs and 
expenses.  If amounts in the Capital Reserve Fund are insufficient to reimburse Licensee for such 
costs and expenses, Licensee shall be entitled to a License Fee Credit in an amount equal to such 
costs and expenses, with interest thereon at the Interest Rate as set forth in Section 4.10 hereof.  In 
the event that any portion of the Golf Course is unplayable as a result of the drought or the inability 
to irrigate the Golf Course because of any drought or water conservation restrictions or if play during 
such drought would result in material damage to the Golf Course, then, subject to compliance with 
applicable laws, the Concession Period shall be extended on an equitable basis to allow Licensee to 
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recoup the reasonable value of any such interruption of Licensee’s business operations as 
contemplated herein and realize the full value of its twenty (20) year Concession Period.  Licensee 
may propose and submit for the Commissioner's approval a plan to equitably address the impact of 
the closure in accordance with the foregoing.   

7.6 Parks agrees to use good faith efforts to obtain electricity for the Licensed Premises from 
NYS Power Authority (“PASNY”) and to bill Licensee for the electricity costs at the rates payable 
by Parks to PASNY. 

8. INFLAMMABLES 

8.1 Except for gasoline or diesel fuel properly stored in accordance with permits issued by the 
FDNY (as hereinafter defined) or de minimus amounts or painting and cleaning substances and other 
substances which are required for the daily operation of the Licensed Premises, Licensee shall not 
use or permit the storage of any illuminating oils, oil lamps, turpentine, benzene, naphtha, or similar 
substances or explosives of any kind or any substances or items prohibited in the standard policies of 
insurance companies in the State of New York. 

9. OPERATIONS 

9.1 (a) During the Concession Period, Licensee, in accordance with this License Agreement, 
shall operate the Concession for the use and enjoyment of the general public during such seasons and 
times of day and in such manner as set forth herein and as permitted by the laws, rules, regulations 
and orders of government agencies having jurisdiction.  Licensee shall be permitted, in its sole 
discretion and without the approval of Parks and/or the City, to close the Licensed Premises, or any 
part thereof, (i) at any date or time, between December 1st and March 1st of each Year; (ii) at any date 
or time in connection with adverse weather conditions (i.e., if the temperature is under forty (40) 
degrees or the weather may cause damage to the Golf Course in Licensee’s reasonable discretion), 
(iii) at any date or time in connection with required course maintenance, (iv) in the event of Force 
Majeure that affects the Licensed Premises.  In the event of an emergency, Licensee may close the 
Licensed Premises, or any part thereof, without prior notice to or approval of Parks and/or the City, 
but shall give Parks reasonably prompt notice of such closing.  Nothing in this Section 9.1(a) shall 
limit the Licensee's other obligations under the License Agreement, including maintenance 
obligations and the obligation to pay the License Fees. 

(b)   Licensee shall provide the necessary number of personnel having the requisite skills 
together with the necessary equipment and consumable supplies and shall perform or cause to be 
performed the following services at the Licensed Premises:  

(i) Operate and maintain the Golf Course Facilities (and the Park Snack Bar after 
it is delivered to Licensee pursuant to and in accordance with the Development Agreement);  

(ii) Design, construct, operate and maintain the Clubhouse; 

Perform such ongoing and preventive maintenance activities reasonably necessary to 
maintain the Licensed Premises in good order and repair (and consistent with a first 
class, tournament quality daily fee golf course and to a quality level  consistent with 
the reasonable standards of a  Jack Nicklaus Signature golf courses), and in 
conformance with any and all Environmental Laws as they relate to general 
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maintenance and care of the Licensed Premises (except for and without limiting the 
City’s and Parks’ obligations under the Development Agreement and this Agreement 
(including, without limitation, Section 12.19(a) of this Agreement)) and, as 
applicable, in conformance with the Maintenance Guidelines (as hereinafter defined) 
and the Grow-In Standards (as defined in the Development Agreement).  

9.2 Subject to Licensee’s rights to close the Licensed Premises, or any part thereof, in accordance 
with Section 9.1(a), Licensee shall provide an adequate number of staff members possessing the 
appropriate qualifications to conduct all its operations at the Licensed Premises seven (7) days a 
week for such hours as the Commissioner shall reasonably approve.  Licensee’s employees at the 
Licensed Premises shall be qualified for their respective functions and shall be made to wear 
appropriate uniforms, subject to approval of the Commissioner.   

9.3 (a) (i) Licensee shall be entitled, in each case without prior notice to or the approval 
of either Parks and/or the City, to conduct tournaments, outings, league play and junior or youth 
programs at the Licensed Premises; provided that (A) with respect to tournaments and outings only 
(i.e. not league play and junior or youth programs), not more than twenty percent (20%) of the 
amount of available starting times on Mondays thru Fridays in any Operating Year may be used for 
such tournaments and/or outings without Parks prior written approval, (B) Licensee shall obtain 
Parks’ prior written approval, which approval shall not be unreasonably withheld, conditioned or 
delayed: (i) for complete day closures of the Golf Course to the public on any day for tournaments, 
outings, league play and junior or youth programs and (ii) for the closure of the Golf Course to the 
public at any time on Saturdays or Sundays for tournaments, outings, league play and junior or youth 
programs.  Notwithstanding the foregoing, no prior notice to or the approval of either Parks and/or 
the City shall be required for professional or amateur tournaments or tournaments sponsored by the 
City or Parks. 

(ii) During (x) hours and days that the Golf Course is not ordinarily open to the public, or 
(y) hours and days that the Golf Course is open to the public, so long as some food service facility is 
available to the public, Licensee shall be entitled to conduct special events in any banquet or other 
catering facility (“Licensee Special Events”), in each case without prior notice to or the approval of 
either Parks and/or the City, except that  (A) Licensee shall provide notice to Parks of all events of 
five hundred (500) guests or more; and (B) if there are more than five (5) Licensee Special Events of 
five hundred (500) guests or more in any month, Licensee shall obtain the approval of Parks for any 
such Licensee Special Events in excess of five (5) occurring in such month.   

(iii) In the event that Parks’ approval is required in connection with this Section 9.3(a), 
Parks shall respond to any approval request from Licensee within five (5) business days of receipt of 
such request or such request shall be deemed approved. 

(b) Subject to Licensee’s rights to conduct certain events without notice to or approval of 
the City and/or Parks under Section 9.3(a), Licensee shall notify the Commissioner within five (5) 
business days after Licensee tentatively schedules any Licensee Special Event at the Licensed 
Premises (e.g., private parties) that would completely close the Golf Course or all of the food service 
facilities to the general public during hours that the Licensed Premises would ordinarily be open to 
the public.  Except as permitted in this License Agreement, including, without limitation, Section 
9.3(a), in no event shall Licensee completely close the Golf Course or all of the food service facilities 
to conduct Licensee Special Events during public hours of use except when such activities are 
specifically approved by Parks.  Parks shall respond to any approval request from Licensee within 
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five (5) days of receipt of such request or such request shall be deemed approved.  Except as 
provided in Section 9.1(a), any complete closure of the Golf Course or all of the food service 
facilities which Licensee seeks to schedule during public hours of use must be announced to the 
public, by posting notification of such closure, at the Licensed Premises at least one (1) week in 
advance.  In addition, Parks may make use of the Licensed Premises, as provided in Section 16 
herein. Notwithstanding the foregoing, Licensee may close any banquet or other catering facility at 
the Licensed Premises to conduct a Licensee Special Event during public hours of use without 
notification to the Commissioner, Parks’ or the City’s approval or announcement to the public. 

(c) Any and all banquet or catering use of the food service facility must be booked for 
events primarily related to dining and/or sporting activities.  Events for which dining is merely 
incidental to the primary activities during the event is prohibited.  For example, and without limiting 
permissible events, the events listed on Exhibit J are permitted but a training seminar for business 
people featuring only a light lunch and other food service is prohibited. 

9.4 (a) The City shall deliver to Licensee all Certificates of Occupancy that may be required 
for the Golf Course, the Maintenance Building (as defined in Schedule 2 of the Development 
Agreement) and the Golf Course Snack Bar and all other portions of the Golf Course Facilities 
constructed by the City or Parks prior to and as a condition of the Concession Commencement Date 
and all Certificates of Occupancy that may be required for the Park Snack Bar promptly upon 
completion thereof.  Except as set forth in the prior sentence, Licensee shall, at its sole cost and 
expense, obtain all licenses and permits, including any necessary Certificate(s) of Occupancy, that 
may be required to operate the Clubhouse and any other structures (temporary or otherwise) 
constructed by Licensee at the Licensed Premises in accordance with applicable law.   

(b) Without otherwise limiting the City’s or Parks’ obligations under this License 
Agreement and the Development Agreement and subject to Section 9.41, Licensee shall operate and 
occupy the Licensed Premises in accordance with all applicable laws and, as applicable, the 
provisions of the DEC Part 360 Permit (including any declaration of covenants and restrictions 
recorded against the Licensed Premises pursuant to the DEC Part 360 Permit, as applicable (such 
declaration, the “DEC Deed”)), any informal approval from DEC as described in Section 1.2(d), the 
New Permit, and any other licenses or permits required by Legal Requirements.   

(c) In the event that, at the completion of the Clubhouse, the Licensee does not have a 
Certificate of Occupancy for the Clubhouse because one is not legally required, then Licensee shall 
obtain a “Letter of No Objection” from the Department of Buildings.  Furthermore, in the event that, 
at the completion of the Clubhouse, or at any time thereafter during the Concession Period, the 
Licensee does not have a Certificate of Occupancy for the Clubhouse, where required, and does not 
have a “Letter of No Objection”, Licensee may conduct its operations in temporary structures that 
have been approved by Parks in its reasonable discretion.  Licensee shall obtain any 
necessary licenses and permits for such temporary structures before the commencement of operations 
in such structures.  However, if in such situation, the Licensee nonetheless chooses not to conduct 
operations of the Clubhouse in temporary structures, then such operations shall not take place unless 
and until Licensee has obtained the necessary Certificate(s) of Occupancy, if required, or “Letter(s) 
of No Objection”.  In the event that, at the Concession Commencement Date with respect to the Golf 
Course Facilities or the completion date with respect to the Clubhouse, or at any time thereafter 
during the Concession Period, the Department of Buildings rescinds any Letter of No Objection 
through no fault of Licensee, Parks and Licensee shall attempt in good faith to negotiate a mutually 

39 

PX-3306, page 93 of 381



 

acceptable solution.  Nothing in this Section 9.4 shall limit the Licensee's other obligations under the 
License Agreement, including maintenance obligations and the obligation to pay the License Fees. 

 (d)  The City represents and warrants that (i) attached as Schedule 9 to the Development 
Agreement is an accurate and complete copy of the DEC Part 360 Permit and that as of the date of 
this Agreement, the DEC Part 360 Permit has not been modified or amended in any way, (ii) it has 
submitted a timely application to renew and modify the current DEC Part 360 Permit, which expired 
on November 30, 2008, (iii) the application is being reviewed by the DEC, and (iv) notwithstanding 
the expiration of the existing DEC Part 360 Permit, since Parks has submitted an application to renew 
and modify the existing DEC Part 360 Permit, the existing DEC Part 360 Permit remains in full force 
and effect.  The City agrees to provide to Licensee drafts of the renewed, modified or amended DEC Part 
360 Permit and any DEC Deed prior to finalizing each such document with the DEC and with sufficient 
time to allow Licensee to review each such document.  Licensee shall have the right (but not the 
obligation) to propose revisions to be included in the final renewed, modified or amended DEC Part 360 
Permit and/or any DEC Deed, and the City shall reasonably consider such proposed revisions and, in the 
City’s reasonable discretion, propose such revisions to the DEC and/or include such proposed revisions in 
the renewed, modified or amended DEC Part 360 Permit and/or any DEC Deed, subject to the approval of 
the DEC.  In addition, subject to Sections 1.2(c)(iii), 1.2(c)(iv), 1.2(c)(v) and 1.2(d), the City and 
Parks represent that the execution and delivery of this Agreement and the Development Agreement 
by the City and Parks, and compliance with the provisions thereof, do not and will not conflict with 
or constitute a violation of or default under any provision of applicable law, charter, ordinance or 
regulation or, to the extent of the City’s and Parks’ knowledge, of any material agreement, judgment, 
injunction, order, decree or other instrument binding upon the City or Parks or result in the creation 
or imposition of any lien or encumbrance on any asset of the City or Parks. The City acknowledges 
that Licensee is relying upon the truth, accuracy and correctness of the City’s representations 
contained in this Section 9.4(d).  If at any time any of the City’s representations contained in this 
Section 9.4(d) are found to be materially untrue, inaccurate or incorrect, such occurrence shall be 
deemed a material breach or failure to substantially comply with this Agreement and Licensee shall 
be entitled to its rights and remedies pursuant to Section 3.12 of this Agreement. 

(e) Notwithstanding anything to the contrary in this Agreement, in the event that any 
agreements, permits, licenses, judgments, injunctions, charters, orders, decrees or other instruments 
binding upon the City, Parks, or the Licensed Premises (or any part thereof) in effect as of the date of 
this Agreement have not been disclosed to Licensee by the City, adversely affects Licensee’s Grow-
In or operation of the Licensed Premises or Licensee’s construction of the Required Capital 
Improvements (including adverse economic effects), Licensee shall provide Parks with written 
documentation of the same, and thereafter Licensee and Parks shall meet as soon as possible after 
notice from Licensee to Parks requesting a meeting (and in any event no later than within five (5) 
business days after such notice from Licensee to Parks) and cooperate in good faith to agree to an 
equitable solution to minimize such adverse effect, it being acknowledged and agreed by the Parties 
that Licensee is not assuming the risk with respect to such undisclosed items.  While the Parties shall 
use good faith efforts to agree to an equitable solution as quickly as possible, Parks shall provide its 
proposed solution no later than fifteen (15) business days from the Parties’ meeting in accordance 
with the preceding sentence.  Without limiting the scope of potential equitable solutions, the Parties 
recognize that an equitable solution may, depending on the circumstances and subject to compliance 
with applicable Legal Requirements, include, among other things, providing License Fee Credits, 
reducing the Minimum Annual Fee, and allowing Licensee to operate and/or maintain the Licensed 
Premises to a standard lower than that required under the License Agreement; provided that an 
equitable solution shall not include lowering the standard of operation or maintenance below that of a 
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“first class” golf course facility unless Parks and Licensee mutually agree to such reduction in each 
such Party’s sole discretion.  If Licensee acts in good faith to reach an equitable solution and the 
Parties are unable to reach an equitable solution, Licensee shall have the right to seek all appropriate 
legal and equitable remedies.  

9.5 Licensee shall, at its sole cost and expense, print, frame, and prominently display in a place 
and manner designated by Commissioner, the current approved schedule of operating days, hours, 
fees and rates.  Annexed hereto and made a part hereof as Exhibit D are the Schedules of Operating 
Hours and Fees for the first Operating Year in which the Licensed Premises is open to the general 
public.  Notwithstanding anything to the contrary contained herein, should Licensee choose not to 
charge the maximum allowable prices, this shall in no way be interpreted as a waiver of Licensee’s 
right to charge such maximum allowable prices at any other time. Any discounts on Greens Fees for 
a particular category, as set forth on Exhibit D, shall apply uniformly to all persons seeking to play 
in such category.  Licensee is permitted to increase Greens Fees annually as set forth on Exhibit D.  
Any other changes in such approved Schedules of Operating Hours and Fees at any time during the 
Concession Period must be previously approved in writing by the Commissioner.  In addition, 
Licensee shall give the Commissioner prior written notice and obtain approval of any plans to alter 
approved operating hours due solely to unprofitable operations.  If the request is granted by the 
Commissioner, the Licensee will continue to be responsible for all other obligations under the 
License Agreement, including maintenance obligations and the payment of all License Fees. 

9.6 Licensee acknowledges that pursuant to Section 4(A) of the Nicklaus Subcontract, Nicklaus 
Design has the right, at Nicklaus Design’s cost, to have the Golf Course inspected by Nicklaus 
Design’s staff agronomist or an independent agronomist selected by Nicklaus Design at any time and 
from time to time during the Term in order to review and assist in resolving agronomic issues which, 
in the reasonable opinion of Nicklaus Design, may adversely affect the proper grow-in of turf 
surfaces or otherwise impact the ability to maintain the quality of the Golf Course as required under 
the Nicklaus Subcontract.  In order to effectuate this provision, Licensee agrees that it shall provide 
access to the Licensed Premises upon reasonable notice during normal business hours to such staff 
agronomist and/or independent agronomist.  City shall use good faith efforts to cause such staff 
agronomist and/or independent agronomist to conduct its activities so as to avoid interference with 
Licensee’s operations at the Licensed Premises.  

9.7 Licensee warrants that all services provided, merchandise sold and vending operations 
provided pursuant to this License Agreement shall be of high grade and good quality.  Licensee shall 
operate the Golf Course Snack Bar (and the Park Snack Bar after it is delivered to Licensee in 
accordance with the Development Agreement) and any other food service facility at the Licensed 
Premises in such a manner as to maintain a passing health inspection rating of the NYC Department 
of Health and Mental Hygiene (“DOHMH”).  Licensee shall maintain an adequate inventory to 
assure a constant supply of food, beverages, and merchandise.  The food service facility and any staff 
assigned by Licensee to sell food must possess all required federal, state, and City authorizations and 
possess, and at all times display, all appropriate DOHMH permits.  The price of all food and 
beverage items is subject to Parks’ prior written approval. 

9.8 Licensee shall not use or permit the use of any polystyrene foam products in connection with 
services or merchandise offered under this License Agreement.   

9.9 Licensee shall employ an operations manager(s) (“Manager(s)”) possessing appropriate 
experience to manage operations at the Licensed Premises in accordance with this License 
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Agreement.  The Manager must be available by telephone during all hours of operation, and Licensee 
shall notify the Commissioner and the Parks Enforcement Patrol Communications Division of a 24-
hour pager or cellular telephone number through which Parks may contact the Manager in event of 
an emergency. Licensee shall replace any Manager, employee, subcontractor or sub-licensee 
whenever reasonably demanded by Commissioner for cause only.  Any such demand shall be in 
writing and shall state the reason for such termination.  

9.10 Licensee shall provide security equipment for all monies received.  Licensee shall provide for 
the transfer of all monies collected to Licensee’s banking institution.  Licensee shall bear the loss of 
any lost, stolen, misappropriated or counterfeit monies derived from operations under this License 
Agreement. 

9.11 Except as may be set forth in the Development Agreement or this License Agreement 
(including, without limitation, Section 12.19 and Section 9.39 of this License Agreement) Licensee 
shall, at its sole cost and expense provide, hire, train, supervise, and be responsible for the acts of all 
personnel necessary for the Licensee’s operations contemplated in this License Agreement, including 
but not limited to: 

(a) collecting and safeguarding all monies generated under this License Agreement; 

(b) maintaining the Licensed Premises; 

(c) conducting and supervising all activities to be engaged in at the Licensed Premises 
including but not limited to the provision of qualified food service personnel and cashier(s); and 

(d) securing the Licensed Premises in accordance with the provisions of Section 9.15. 

9.12 Except as provided in the Development Agreement as part of the City’s Work, Licensee 
shall, at its sole cost and expense, provide any lighting, music, music programming and sound 
equipment which Licensee determines may be necessary for its operations under this License 
Agreement.  Licensee shall operate and play such sound equipment and music in accordance with the 
Rules of the City of New York, Title 56 RCNY §1-05(d)(2), the Administrative Code of the City of 
New York, §24-201 et. seq., and only at a sound level and at times reasonably acceptable to the 
Commissioner.  Licensee shall be responsible for payment of any and all fees or royalties to ASCAP, 
BMI or such other entity as they may require for such music or music programming in connection 
with its operation of the Licensed Premises.   

9.13 Installation of additional fixed lighting or fixed sound equipment by the Licensee on the 
Licensed Premises shall require the prior written approval of the Commissioner. Said approval shall 
not be unreasonably withheld. This applies to all Concession components, including the lighted 
Driving Range. 

9.14 (a) Without otherwise limiting Licensee’s obligations under this License Agreement and 
the Development Agreement, Licensee shall provide a Clubhouse with facilities, in accordance with 
this License Agreement and the Development Agreement, which meet the ADA requirements and all 
City, State and Federal codes and regulations, including but not limited to, providing ADA compliant 
restrooms for men and women on each floor.  Parks shall provide the two Snack Bars and related 
bathroom facilities in full compliance with ADA requirements, all City, State and Federal codes and 
regulations, and in accordance with the Development Agreement.  Licensee shall comply with all 
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City, State and Federal laws relating to access for persons with disabilities to the Clubhouse, and to 
the Golf Course Facilities and the Park Snack Bar to be constructed by Parks upon delivery to 
Licensee in accordance with the Development Agreement, provided however that to the extent the 
Golf Course Facilities and the Park Snack Bar constructed by Parks do not comply with the ADA or 
any City, State and Federal codes and regulations, it shall not be Licensee's responsibility to 
remediate such deficiency or operate in compliance with the ADA or any City, State and Federal 
codes and regulations with respect to such deficiency to the extent that the Golf Course Facilities or 
the Park Snack Bar do not comply with the ADA or any City, State and Federal codes and 
regulations.   
 

(b) In addition to the foregoing provisions set forth in Section 9.14(a) above, Licensee 
shall: 
 

(i) provide safe and accessible recreational opportunities for everyone, including 
persons with disabilities; 

 
(ii) post signs which clearly indicate accessibility at the Licensed Premises; 

 
(iii) provide an ADA liaison (i) knowledgeable about the services/programs 

available at the Licensed Premises, and (ii) to assist patrons with disabilities who may require 
additional accommodation; 

 
(iv) provide brochures formatted with dark/light contrast and large font for 

patrons with visual impairments;   
 

(v) post ADA compliance information prominently on Licensee’s Website (as 
hereinafter defined);  

 
(vi) provide at least one accessible golf cart; 

 
(vii) provide accessible customer service counters at the pro-shop, Clubhouse, 

Snack Bars and all other customer service counters at the Licensed Premises; 
 
(viii) provide designated accessible seating in the grill room, Snack Bars and 

any banquet/catering facility; 
 
(ix) provide accessible access to all public areas of the Clubhouse.  Level 

changes shall be accommodated with accessible ramps, elevators or lifts; 
 
(x) provide the required number of accessible parking, ensuring that the 

number, placement and specifications of all accessible spaces comply with ADA guidelines as 
well as with all City, State and Federal regulations, including striping and signage specifications; 

 
(xi) provide accessible restrooms on all floors of the Clubhouse and requisite 

ADA signage; and  
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(xii) make reasonable accommodations and designing accessible work areas 
throughout the facility for employees. 

 
Notwithstanding the foregoing in this Section 9.14, to the extent any of the construction related 
requirements referred to in this Section 9.14 conflict with the ADA requirements and/or any 
City, State and/or Federal codes and regulations, then the provisions of the ADA requirements 
and/or such City, State and/or Federal codes and regulations shall govern and control.   

 
9.15  The City shall construct and maintain until City’s Final Completion of the City’s Work (as 
such terms are defined in the Development Agreement) (other than the Park Snack Bar) a security 
fence around the entire perimeter of the Licensed Premises (other than the Park Snack Bar) and other 
than the West Parking Lot (as defined in the Development Agreement) in accordance with the 
Development Agreement, which fence shall be maintained by Licensee during the Concession 
Period.  Upon the City’s Final Completion of the City’s Work (other than the Park Snack Bar, where 
the City’s obligation for security at the Park Snack Bar shall continue until the City’s Final 
Completion of the City’s Work with respect to the Park Snack Bar), Licensee shall be responsible for 
security at the Licensed Premises at all times, including locking and securing the fence during off-
hours of operation.  In addition, in connection with its construction of the Clubhouse, Licensee shall, 
at its sole cost and expense, install in the Clubhouse an alarm system for the Clubhouse approved by 
Parks. Upon the City’s Final Completion of the Park Snack Bar, Licensee shall be responsible for 
security at the Park Snack Bar at all times, including locking and securing the facility during off-
hours of operation.   

9.16 Licensee shall prepare and provide to Parks operational status reports and reports of major 
accidents or unusual incidents occurring at the Licensed Premises, on a regular basis and in a format 
reasonably acceptable to the Commissioner.  Licensee shall promptly notify Parks, in writing, of any 
claim for injury, death, property damage or theft which is asserted against Licensee with respect to 
the Licensed Premises.  Licensee shall also designate a person to handle all such claims, including all 
claims for loss or damage pertaining to the operations of the Licensed Premises, and Licensee shall 
notify Parks in writing as to said person’s name and address. 

9.17 Licensee shall promptly notify Parks' personnel of any unusual conditions that may develop 
in the course of the operation of this License Agreement such as, but not limited to, fire, flood, 
casualty and substantial damage of any character, but excluding the existence of methane gases or 
settlement, which Parks is responsible for monitoring under this License Agreement. 

9.18 Intentionally Omitted. 

9.19 Licensee shall cooperate with Parks in conducting free and discounted community outreach 
programs and in providing use of the Licensed Premises for programs conducted by or arranged for 
by Parks in accordance with Section 16.  

9.20 Licensee shall maintain close liaison with Parks' Enforcement Patrol (“PEP”), the New York 
City Police Department (“NYPD”) and other police officials, and shall reasonably cooperate with all 
efforts to remove illegal vendors from the Licensed Premises.  Licensee shall use commercially 
reasonable efforts to prevent illegal activity on the Licensed Premises. 

9.21 The Commissioner shall have the right to approve the days and times on which deliveries to 
Licensee may be made.  The Commissioner shall not unreasonably deny such access and any rules 
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regarding deliveries shall not be inconsistent with the rights of Licensee to operate the Concession at 
the Licensed Premises. 

9.22 (a) Subject to Sections 1.8 and 9.22(b) and (c), Licensee may establish a reasonable 
advertising and promotion program and shall have the right to advertise and promote the Concession  
in a manner that is usual and customary in the golf course industry.  The Commissioner shall have 
prior approval as to design, content and distribution of all advertising and promotional materials, 
which approval shall not be unreasonably withheld, conditioned or delayed.  Licensee shall have the 
right to print or to arrange for the printing of promotional materials for events containing any 
advertising matter, except advertising matter which, in the Commissioner’s reasonable discretion, is 
indecent, in obvious bad taste, demonstrates a lack of respect for public morals or conduct, or which 
adversely affects the reputation of the Licensed Premises, Parks or the City of New York.  Licensee 
may release news items to the media as it sees fit.  If the Commissioner in his reasonable discretion, 
however, finds any releases to be unacceptable because they are indecent, in obvious bad taste, 
demonstrate a lack of respect for public morals or conduct, or adversely affects the reputation of the 
Licensed Premises, Parks or the City of New York, then Licensee shall cease or alter such releases as 
reasonably directed by the Commissioner.  Parks agrees to use its reasonable efforts to cooperate 
with Licensee in obtaining authorizations from other agencies having jurisdiction for posting signs 
designed to inform the public of the operations conducted at the Licensed Premises.  

(b) Upon the approval of the Commissioner or his designee, Licensee shall have the right 
to erect signs related to its operations at the Licensed Premises.  Such signs, including any 
commercial sponsorship information or signs identifying products available for sale at the Licensed 
Premises, which may contain appropriate sponsor recognition or identification or identification of 
those products available for sale at the Licensed Premises, are subject to the approval of Parks.  
However, no tobacco sponsorship or identification will be allowed.  Except for signs identifying the 
Licensed Premises as Trump Golf Links at Ferry Point Park and those required for directional or 
instructional purposes, all signs must face inward towards the Golf Course and not out towards the 
other areas of Ferry Point Park.  The Commissioner may require removal of such signs if the 
Commissioner, in his reasonable discretion, finds any such sign or material to be unacceptable 
because they are indecent, in obvious bad taste or demonstrate a lack of respect for public morals or 
conduct. Licensee shall not advertise any product brands without Parks’ prior approval.  Licensee is 
not permitted to place advertisements in the Licensed Premises or on the exterior of any building or 
structure on the Licensed Premises without Parks’ prior written approval.  Nothing contained herein 
shall be deemed to require Licensee to obtain approval from Parks for the display of items for sale at 
the Licensed Premises.  The display or placement of tobacco advertising shall not be permitted. The 
advertising of alcoholic beverages shall not be permitted within 250 feet of any school, day care 
center, or house of worship. In the event advertising is allowed, the following standards will apply:  
Any type of advertising which is false or misleading, which promotes unlawful or illegal goods, 
services or activities, or which is otherwise unlawful, including but not limited to advertising that 
constitutes the public display of offensive sexual material in violation of Penal Law Section 245.11, 
shall also be prohibited.  Any such prohibited material displayed or placed shall be immediately 
removed by the Licensee upon notice from Parks.   

(c) A sample of each new proposed sign and/or advertisement that requires approval of 
Parks in accordance with the terms of this License Agreement shall be sent for Parks’ approval to 
Parks’ Revenue Division, 830 Fifth Avenue, Central Park, New York, NY 10065. Parks shall 
respond to any request for approval under this Section 9.22 within five (5) business days of its 
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receipt of such request, and the failure of Parks to respond within such (5) business day period shall 
be deemed approval.   

(d)  Parks reserves the right to place advertising at the Licensed Premises, at any time 
during the Term of this License Agreement, at locations determined through consultation with the 
Licensee.  Parks shall cooperate with Licensee in connection with Parks and City related advertising 
on the Licensed Premises, with respect to design, location, and quantity of such advertising within 
the Licensed Premises to ensure that such advertising does not materially interfere with Licensee 
operating in a first class standard.  

(e) Licensee shall have the right to erect a flag pole and flag and place a clock on the 
Licensed Premises in each case in Licensee's reasonable discretion and subject to any applicable 
Legal Requirements.  

9.23 (a) Licensee shall display at the Licensed Premises, in an appropriate manner, all permits 
and licenses required to operate the Licensed Premises.  

(b) Licensee shall prominently display signage at the Licensed Premises listing all prices, 
rates and hours and days of operations.  The placement, design and content of all such signage are 
subject to Parks’ prior written approval.  

(c) Subject to Sections 1.8 and 9.22(b) and (c), any sign posted by Licensee at the 
Licensed Premises, or any advertisement used in connection with such facility, shall be subject to the 
prior written approval of the Commissioner.  One sign posted conspicuously at the entrance to the 
Licensed Premises shall state that the Licensed Premises is a New York City municipal concession 
operated by Licensee, and such a statement shall be included on other signs at the Licensed Premises 
if requested by Parks.  In addition, Licensee may display signage for the purpose of advertising 
upcoming events at the Licensed Premises, the design, location, size and type of which shall be 
aesthetically appropriate and subject to the approval of Parks and, if required, the Public Design 
Commission of the City of New York (the “PDC”).    

9.24 Licensee shall, at its sole cost and expense, post throughout the Licensed Premises such signs 
as may be reasonably necessary to direct patrons to its services and facilities.  It is expressly 
understood that if Licensee contemplates placing any signs off-site, such as on nearby highways or 
streets, it shall be Licensee’s responsibility to obtain any necessary approvals or permits from any 
governmental agency having jurisdiction over such highways, streets or locations.  Parks and the City 
understand that signs announcing the location of the Golf Course on all highways in the vicinity of 
the Licensed Premises and providing directions to the Golf Course from all the exits from such 
highways are critical to the success of the Concession and shall cooperate with Licensee in obtaining 
any necessary approvals or permits for such signs as reasonably requested by Licensee.  The design 
and content of all such signs are subject to Commissioner's reasonable prior approval. 

9.25 The sale or advertising, or, to the extent prohibited by law, smoking, of cigarettes or any 
other tobacco product, is strictly prohibited at the Licensed Premises.    Licensee shall adhere to and 
enforce this policy which may include the placement of signage as may be necessary to comply with 
this provision.   

9.26 The sale of beverages in glass bottles for consumption outside of the snack bar / food service 
facility seating area and the use of styrofoam are both strictly prohibited.  All beverages for 
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consumption outside the snack bar / food service facility shall be in non-glass, shatter-proof 
containers. 

9.27 Intentionally omitted. 

9.28 Licensee, or a sublicensee approved by Parks to operate the parking facility, may charge for 
parking in the parking area at the Licensed Premises at such rates as may be approved in advance in 
writing by Parks. Annexed hereto as Exhibit D is the Schedule of Operating Hours and Fees for the 
commencement of operations hereunder. 

9.29 (a) Licensee shall, at its sole cost and expense, provide the link to the “Licensee 
Website” (as herein defined) for the Licensed Premises to the City’s Website (as defined herein) and 
shall be the exclusive owner of the domain names as displayed in the URL addresses used in 
connection with the business conducted by and through an internet website created and maintained 
by Licensee during the Term and identified in Exhibit P attached hereto (the “Licensee Website”).  
The Licensee Website shall be accessible from the “City Website” identified in Exhibit R (the “City 
Website”) and the City shall provide access from the “City Website” to the Licensee Website 
through one of the hoplinks listed in Exhibit Q and attached hereto (the “Hoplinks”).  For purposes 
of clarity, Licensee shall acquire no trademark rights in any City Marks contained in the domain 
names identified in Exhibits P, Q or R.  Licensee shall operate and maintain, or participate in (in 
Licensee’s discretion) a computerized, online reservation system, accessible via the internet and 
telephone.  At all times during the Term of this License Agreement, Licensee shall have the right, but 
not the obligation, to use its own golf reservation system.  All reservations and tee times shall be 
made through the golf reservation system in use by Licensee.   Without limiting Licensee’s rights 
under this Section 9.29(a), Licensee shall participate in any centralized reservation system that the 
City may develop solely by reasonably cooperating with the City to provide a link, links or other 
means to access the golf reservation system in use by Licensee from the City’s Website and the City 
shall ensure that the Licensee’s golf reservation system is accessible through the centralized 
reservation system.  The City and Parks agree that Licensee shall have the right to use Licensed City 
IP on any Licensee Website established by Licensee for the Licensed Premises in a manner 
preapproved in writing by Parks and pursuant to Section 1.7 and Exhibit H, and Licensee agrees that 
the City and Parks shall have the right to use the Licensed Trump IP on the City Website and City 
social media pages or posts to indicate, refer to or promote the Licensed Premises in a manner 
preapproved in writing by Licensee and pursuant to Section 1.7 and Exhibit H.  Any Licensee 
Website or Hoplink reflected on Exhibit Q and/or Exhibit P that includes the word “club” shall be 
used exclusively as a reserved name to prevent confusingly similar domain name registrations by 
third parties, but shall in no event be used to publicly identify or refer to the Licensed Premises or to 
refer individuals to the Licensee Website or the City Website. 

(b) The Licensee Website and the Hoplinks shall be acquired in the name of, and shall be owned 
by, Licensee, and may be used by Licensee during the Term.  Except for the “Transfer Websites” 
(as hereinafter defined), the Licensee Website and Hoplinks shall not be used by either Party or any 
Affiliate thereof after the expiration or sooner termination of this License Agreement.  The term 
“Transfer Websites” shall mean the domain names as displayed in the URL addresses identified in 
Exhibit S attached hereto.  Licensee shall own and direct all copyrights in and to the content of the 
Licensee Website, to the extent that such content does not consist of any copyrightable material 
owned by the City or Parks.  Upon the expiration or sooner termination of this License Agreement, 
Licensee shall discontinue use of any Licensee Website and disable any Hoplinks, unless the 
continued use of such domain name and URL shall be approved by the City or Parks in writing.  
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Within ten (10) business days from the expiration or sooner termination of this License Agreement, 
Licensee shall transfer ownership of the Transfer Websites to the City.   

(c) Additional domain names to be registered by Licensee or Trump and used as links or 
redirects to the Licensee Website, other than those listed in Exhibit P and Exhibit Q, shall be 
mutually agreed upon by the Parties in writing and in advance of use or registration of any additional 
domain names. 

9.30 Subject in all cases to Article 16, Parks, acting on behalf of the City, reserves the right to 
host a number of annual events at the Licensed Premises, including but not limited to benefits and 
other non-profit and public events.   

9.31 (a) Except for and without limiting the City’s and Park’s obligations under the 
Development Agreement and this Agreement (including, without limitation, Section 12.19(a) of this 
Agreement), Licensee shall, in each Operating Year throughout the Concession Period, provide a 
safe environment for the public at the Licensed Premises, including but not limited to: 

(i) Installing snow fencing around all bodies of water thereon no later than 
December 1, subject to weather conditions and removing all such snow fencing no earlier than March 
20, subject to weather conditions; 

(ii) Providing sufficient numbers of rescue ladders within appropriate proximity 
of any water bodies on the Licensed Premises; 

(iii) Erecting and maintaining warning signs, as necessary, warning against ice 
conditions, prohibition of swimming at water bodies, and any other hazardous conditions; and  

(iv) Complying with all national safety guidelines, Environmental Laws and 
Legal Requirements related to the renovation, operation, and maintenance of the Golf Course. 

(b) Licensee agrees to employ reasonable preventative maintenance techniques to 
discourage errant golf balls outside of the Licensed Premises. 

Failure to comply with this Section 9.31 shall be deemed a material breach of this License 
Agreement. 

9.32 (a) Licensee shall promote a junior development or youth program with scholarship and 
fee-based membership (including, but not be limited to the following components: teaching 
programs, special tournaments, exhibitions, clinics and league play), in each case, by providing use 
of the Golf Course for such programs.  In connection with such programs, Licensee shall provide free 
course access for up to twenty-five (25) foursomes (for one (1) round each) for Parks-sponsored 
youth instruction and development programs; such access shall be after 3:00 p.m. on Mondays thru 
Thursdays during the months of July and August of each Operating Year.  

(b) Licensee shall accommodate school athletic programs on a reasonable basis after 3:00 
p.m. on Mondays thru Thursdays. In addition, Licensee shall develop and promote a Junior Golf 
Program for high school and college students.   Parks encourages the Licensee to cooperate with 
school golf coaches and athletic directors to establish a schedule to accommodate school athletic 
programs.   
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(c) Licensee shall submit to Parks an annual report of such community and youth 
programs within thirty (30) days of the end of each Operating Year.    

9.33 The greens fees listed in Exhibit D apply to residents of the five (5) boroughs of New York 
City and may be adjusted as provided in Exhibit D.  Licensee may institute a surcharge for non-
residents, which shall be subject to the prior written approval of Parks if such non-resident fees are 
more than the amounts permitted on Exhibit D.  In addition, Licensee may issue New York City 
resident ID cards (“Resident ID Cards”), which Resident ID Cards may be used at City owned golf 
courses citywide, for a fee listed on Exhibit D, which fees are subject to change upon the reasonable 
prior written approval of the Commissioner, which approval shall be granted if such fees are 
consistent with other City golf courses.   

9.34   Licensee recognizes that the City has developed Citywide Beverage Vending Machines 
Standards (“Standards”), which are attached to this License Agreement as Exhibit E.  In the event 
that Licensee, or any properly authorized sublicensee, installs vending machines on the Licensed 
Premises, Licensee will be required to comply (and shall ensure that its sublicensee complies) with 
these Standards.  Food standards for vending machines may be implemented by the City during the 
Term of this License Agreement.  In addition, the City’s beverage and / or food vending standards 
may be changed during the Term of this License Agreement.  In the event that Licensee, or any 
properly authorized sublicensee, operates vending machines on the Licensed Premises, Licensee will 
be required to comply (and shall ensure that its sublicensee complies) with any new and/or changed 
food or beverage standards in the operation of vending machines at all vending machine locations in 
the Licensed Premises.  If Licensee fails to comply with any new and/or changed food or beverage 
standards, as directed by Parks, Licensee shall remove any vending machines on the Licensed 
Premises. 

9.35 Licensee may serve alcoholic beverages at Licensed Premises, provided that it obtains the 
appropriate license from the State Liquor Authority as well as any other required licenses or permits.  
Licensee shall use commercially reasonable efforts to ensure that alcoholic beverages served on the 
Licensed Premises are consumed in designated areas approved by Parks and are not removed from 
the Licensed Premises.  Licensee shall use commercially reasonable efforts to keep alcohol 
consumption discrete. 

9.36 Licensee’s operations shall include the sale of golf merchandise, supplies and equipment 
from a well-stocked pro shop, the size and location of which are subject to Parks’ prior written 
approval.   

9.37  Licensee shall obtain the written approval of Parks prior to entering into any marketing or 
sponsorship agreement which grants rights to use the name of or association with the Golf Course in 
marketing its products, (such as, for example, an agreement allowing a golf ball manufacturer to 
advertise that its golf ball are used at the Golf Course), which approval shall not be unreasonably 
withheld, conditioned or delayed.  Parks shall use its best efforts to respond to Licensee within five 
(5) business days of receipt of any approval request and the failure of Parks to respond within such 
five (5) business day period shall be deemed approval.  This provision shall not in any way affect 
Licensee’s rights to enter into exclusive purchasing or sales agreements (such as for example, an 
agreement to sell only Taylor Made Golf Clubs at the Licensed Premises), so long as such 
agreements do not contain marketing, promotional or sponsorship rights, other than the right to 
display the product at the Licensed Premises.  In the event Licensee breaches this provision, Licensee 
shall take any reasonable action that the City may deem necessary to protect the City’s interests. 
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9.39 Licensee shall address geese population related to the Licensed Premises according to the 
following:  

(a) In connection with the City’s goose mitigation efforts at the Licensed Premises, 
Licensee agrees solely to (a) cause one (1) member of Licensee’s staff to be trained in wildlife hazard 
management, (b) post and maintain “no feeding” signs at the Clubhouse, the Maintenance Building, 
the parking areas at the Licensed Premises, and the Golf Course Snack Bar and (c) cause one (1) 
representative of Licensee to attend any bi-annual wildlife meeting between Parks, the Department of 
Environmental Protection and the FAA (as hereinafter defined) where Parks has provided Licensee 
with reasonable advance written notice of such meeting (the foregoing activities, collectively the 
“Licensee Goose Related Activities”).   Parks acknowledges and agrees that Licensee shall not be 
required to bear more than a minimal expense in connection with the Licensee Goose Related 
Activities.  The City shall promptly provide to Licensee a copy of any Wildlife Hazard Management 
Plan that the City or Parks develops with the FAA and any amendments thereto.  

(b) Except as provided in Section 9.39(a), the City acknowledges and agrees that the 
City shall be responsible at its cost and expense for all wildlife hazard mitigation and monitoring 
measures, including without limitation, the monitoring and mitigation of geese populations at the 
Licensed Premises (and any lethal removal of geese), in each case, in accordance with all Legal 
Requirements (including, without limitation, any requirements of the Federal Aviation 
Administration (the “FAA”)).    

9.40 Without limiting Licensee’s other rights or remedies under this Agreement, in the event that: 
(x) compliance by Licensee with Legal Requirements applicable to the Licensed Premises (including, 
without limitation, any conditions of a renewed, modified or amended DEC Part 360 Permit, any 
DEC Deed, and/or any conditions imposed by the DEC and/or any SEQRA or CEQR review with 
respect to Licensee’s operation of the Licensed Premises, including the use of pesticides and 
fertilizers in the Grow-In and/or the operation of the Licensed Premises) will have a material adverse 
effect on Licensee’s Grow-In, construction of the Required Capital Improvements or operation of the 
Licensed Premises (including adverse economic effects), (y) Licensee reasonably believes that any 
condition of any agency granting any license, permit or other approval is commercially unreasonable 
(provided however that the Parties agree that Licensee must comply with all Legal Requirements) 
and compliance with such condition will have a material adverse effect on Licensee’s Grow-In, 
construction of the Required Capital Improvements or operation of the Licensed Premises (including 
materially adverse economic effects), which would include any condition that would reasonably be 
expected to cause Licensee to spend in excess of an additional five percent in Capital Improvement 
Costs, in the aggregate, to Finally Complete the Required Capital Improvements or (z) Licensee’s 
Grow-In is adversely and materially interrupted, impacted or restricted due to repairs, alterations, 
improvements, additions or maintenance work or City’s Reconstruction Activities being performed 
by or on behalf of the City and/or Parks pursuant to Section 19.3; then, in each case of clauses (x), 
(y) and (z), Licensee shall provide Parks with written documentation of same, and thereafter 
Licensee and Parks shall meet as soon as possible after notice from Licensee to Parks requesting a 
meeting (and in any event no later than within five (5) business days after such notice from Licensee 
to Parks) and cooperate in good faith to agree to an equitable solution to minimize such adverse 
effect.  While the Parties shall use good faith efforts to agree to an equitable solution as quickly as 
possible, Parks shall provide its proposed solution no later than fifteen (15) business days from the 
Parties’ meeting in accordance with the preceding sentence.   Without limiting the scope of potential 
equitable solutions, the Parties recognize that an equitable solution may, depending on the 
circumstances and subject to compliance with applicable Legal Requirements, include, among other 
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things, providing License Fee Credits, directly reimbursing Licensee for reasonable costs and 
expenses actually paid or incurred by Licensee, reducing the Minimum Annual Fee, and allowing 
Licensee to operate and/or maintain the Licensed Premises to a standard lower than that required 
under the License Agreement; provided that an equitable solution shall not include lowering the 
standard of operation or maintenance below that of a “first class” golf course facility unless Parks 
and Licensee mutually agree to such reduction in each such parties sole discretion.  Nothing in this 
Section shall in and of itself create a cause of action for Licensee, provided, however, that in the 
event Parks does not use good faith efforts to agree to an equitable solution, as set forth above, 
Licensee shall have the right to seek all appropriate legal and equitable remedies arising from such 
failure to cooperate.  In the event that the Parties, acting in good faith, are unable to reach an 
equitable solution, Parks agrees that it will, at Licensee’s sole option, use commercially reasonable 
efforts to resolicit for the Concession (or substantial portion thereof) or for another use by the general 
public of the Licensed Premises (or substantial portion thereof) provided however that Licensee shall 
continue to perform the Concession obligations during the Term that are applicable to Licensee as set 
forth in this Agreement and the Development Agreement until such time as a new operator of the 
Licensed Premises (or substantial portion thereof) is selected by Parks.  Upon selection of a new 
operator, this License Agreement and the Development Agreement shall immediately terminate and 
Licensee shall be released from all obligations hereunder other than (x) for License Fees and any other 
fees then due and payable under this License Agreement by Licensee to Parks prior to the Termination 
Date (but, for the sake of clarity, not subsequent to the Termination Date) and (y) any damages 
attributable to any Claims that accrued prior to the Termination Date for personal injury, death, property 
damage or Claims described in Sections 5(a) and 6(b) of Exhibit H for which Licensee is obligated to 
indemnify (which damages, in each case, shall not include any lost sales or profit or any indirect, 
consequential, special, exemplary or incidental damages); provided that for the sake of clarity, the 
foregoing in this paragraph is not intended to abrogate Licensee’s obligations under this Agreement to 
indemnify, defend, protect and hold harmless the Indemnitees in accordance with the terms of this 
Agreement, as applicable, to the extent that such obligations relate to third-party claims.  The Parties 
hereby agree that Licensee shall not be considered in breach of this License Agreement if Legal 
Requirements applicable to the Licensed Premises (including, without limitation, any conditions of a 
renewed, modified or amended DEC Part 360 Permit, any DEC Deed and/or any conditions imposed 
by the DEC and/or any SEQRA or CEQR review with respect to Licensee’s operation of the 
Licensed Premises, including the use of pesticides and fertilizers in the Grow-In and/or the operation 
of the Licensed Premises) have a material adverse effect on Licensee’s Grow-In, construction of the 
Required Capital Improvements or operation of the Licensed Premises (including adverse economic 
effects) and Licensee complies with such Legal Requirements and/or conditions.  Notwithstanding 
anything to the contrary contained in this Agreement, in the event that conditions imposed by Legal 
Requirements applicable to the Licensed Premises (including, without limitation, any conditions of a 
renewed, modified or amended DEC Part 360 Permit, any DEC Deed and/or any conditions imposed 
by the DEC and/or any SEQRA or CEQR review with respect to Licensee’s operation of the 
Licensed Premises, including the use of pesticides and fertilizers in the Grow-In and/or the operation 
of the Licensed Premises) require any City’s Reconstruction Activities, Licensee shall not be 
responsible for any such work and the City shall perform such work at its sole cost and expense.   

9.41 If Licensee incurs any costs or expenses that are required for Licensee’s activities contemplated 
by this Agreement or the Development Agreement to be in compliance with the DEC Part 360 Permit, 
any conditions of a renewed, modified or amended DEC Part 360 Permit, any DEC Deed and/or any 
conditions imposed by the DEC and/or any SEQRA or CEQR review with respect to Licensee’s 
operation of the Licensed Premises, including the use of pesticides and fertilizers in the Grow-In 
and/or the operation of the Licensed Premises (in each case other than in connection with Licensee’s 
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construction of the foundation of the Clubhouse or in the course of Licensee performing its 
responsibilities pursuant to Section 12.16(b) of this Agreement), then the City shall pay or reimburse 
Licensee for such costs and expenses actually paid or incurred by Licensee within sixty (60) days 
after demand, provided that documentation of such costs and expenses, satisfactory to Parks, is 
submitted to Parks and provided further, to the extent such costs and expenses are Grow-In Costs, the 
City shall reimburse Licensee for all of these Grow-In Costs incurred by Licensee to the extent that 
Licensee has otherwise expended seven hundred and fifty thousand dollars ($750,000), in the 
aggregate, for Grow-In Costs.  Except as otherwise provided in Section 5.2 of the Development 
Agreement, in the event the City fails to pay or reimburse Licensee such amount within sixty (60) 
days after receipt of satisfactory documentation of such costs and expenses and written demand, 
Licensee shall be entitled to a License Fee Credit in such amount, with interest thereon, as applicable, 
at the Interest Rate as set forth in Section 4.10 hereof, subject to the last sentence of Section 4.10. 

 

10. CAPITAL IMPROVEMENTS 

10.1 Licensee shall, during the Term, at its sole cost and expense, perform and complete or cause 
to be performed and completed, the Capital Improvements described conceptually on the Schedule of 
Capital Improvements annexed hereto as Exhibit F (the “Required Capital Improvements”).  
Subject to the last sentence of this Section 10.1, Licensee shall spend or cause to be expended 
Capital Improvement Costs of at least Ten Million Dollars ($10,000,000) (the “Minimum Capital 
Improvement Cost”) for the construction of the Required Capital Improvements.  The Minimum 
Capital Improvement Cost shall not include the Design Review Fee, as defined in Section 10.3, but 
shall include the cost of any temporary Clubhouse.  All Additional Fixed Equipment and Expendable 
Equipment installed in connection with the Required Capital Improvements and included in 
satisfying the Minimum Capital Improvement Cost shall become the property of Parks upon 
installation, at Parks’ option.  Notwithstanding Licensee’s obligation to expend the Minimum Capital 
Improvement Cost for the construction of the Required Capital Improvements, in the event that  all of 
the Required Capital Improvements are Finally Complete and Licensee has expended less than Ten 
Million Dollars ($10,000,000) in Capital Improvement Costs for the Required Capital Improvement 
in the aggregate, Licensee shall remit to the Capital Reserve Fund the amount that equals the 
difference between Ten Million Dollars ($10,000,000) and the amount that Licensee has expended on 
Capital Improvement Costs for the Required Capital Improvements.    

10.2 (a) Licensee shall perform and complete all Capital Improvements in accordance with all 
plans, designs, specifications, schematics, working and mechanical drawings (the “Designs and 
Plans”) approved by Parks and other government agencies having jurisdiction, as applicable (the 
Designs and Plans as so approved, the “Approved Designs and Plans”).  Parks acknowledges that 
time is of the essence in connection with its approval of Designs and Plans of the construction of 
Capital Improvements so as not to delay the construction of Capital Improvements, and Parks will act 
reasonably and use its best efforts to approve or disapprove Licensee’s Designs and Plans within 
thirty business (30) days of receipt thereof, and if disapproved shall state the reason for such 
disapproval and the changes required by Parks.   

(b)   Parks and Licensee acknowledge that (x) Licensee does not intend to spend in excess of 
Ten Million Dollars ($10,000,000) for Capital Improvement Costs in the aggregate for the Required 
Capital Improvements and (y) the Designs and Plans for the Required Capital Improvements to be 
submitted by Licensee to Parks are intended to set forth Designs and Plans for the Required Capital 
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Improvements that can reasonably be built to Final Completion for Ten Million Dollars 
($10,000,000) in Capital Improvement Costs or less in the aggregate.  In exercising Parks’ approval 
rights over Licensee’s Designs and Plans for the Required Capital Improvements as set forth in this 
Agreement, Parks agrees (i) it shall not require any modifications to the Designs and Plans that 
would reasonably cause the Capital Improvement Costs to Finally Complete such Required Capital 
Improvements, in the aggregate, to increase by more than five (5) percent (any such increase a 
“Parks Required Increase”) (the measured value estimated at the time Licensee’s Designs and 
Plans are submitted for approval by Parks), and (ii) that it would be unreasonable for Parks to 
disapprove Licensee’s Designs and Plans for the Required Capital Improvements if the changes 
required by Parks would reasonably be expected to cause Licensee to spend in excess of Ten Million 
Dollars ($10,000,000) (the measured value estimated at the time Licensee’s Designs and Plans are 
submitted for approval by Parks) for Capital Improvement Costs in the aggregate on the Required 
Capital Improvements.  In the event of any Parks Required Increase, Licensee shall be entitled to a 
credit against amounts to be deposited in the Capital Reserve Fund under Section 10.29(a), 
commencing in Operating Year 5, in the dollar amount of such Parks Required Increase.  Parks shall 
cooperate with Licensee in obtaining Governmental Approvals from other City agencies (including 
the PDC) that may have jurisdiction for approval over Licensee’s Designs and Plans for the Required 
Capital Improvements (if such Designs and Plans are approved by Parks), which cooperation shall 
include supporting Licensee’s submissions to other applicable City agencies (including the PDC).   

10.3 A fee will be charged to Licensee for design review by Parks personnel (the “Design Review 
Fee”).  The Design Review Fee shall be a onetime charge of one hundred thousand dollars 
($100,000) and shall be deposited by Licensee into the Capital Reserve Fund upon the earlier of (i) 
the date that Licensee has expended amounts equal to seven hundred fifty thousand dollars 
($750,000) in connection with the Grow-In pursuant to the Development Agreement, or (ii) the 
Concession Commencement Date.  Licensee shall be entitled to draw down on the Capital Reserve 
Fund in accordance with the terms of this License Agreement, including, without limitation, for the 
avoidance of doubt, in connection with the Grow-In pursuant to the Development Agreement.  

10.4 Capital Improvement Costs, including the Capital Improvement Costs of the Required 
Capital Improvements to determine if the Minimum Capital Improvement Costs have been expended, 
shall be reasonably determined by the Commissioner based upon construction documents, invoices, 
labor time sheets, cancelled checks, credit card receipts, bank statements and such other supporting 
documents or other data as the Commissioner may reasonably require.  In making the determination 
of the Capital Improvements Costs, Commissioner may request any information the Commissioner 
reasonably believes would be helpful to make such a determination.  Licensee shall forward such 
information to the Commissioner upon Commissioner’s request.  Licensee may appeal the 
Commissioner’s determination of the Capital Improvements Costs within thirty (30) business days of 
receipt of such determination. Such appeal shall be in writing, detailing the grounds for appeal 
together with relevant documentation, and shall be addressed to the Commissioner, 830 Fifth 
Avenue, New York, NY 10065.  Upon receipt of the appeal, the Commissioner shall review the 
claims addressed in Licensee’s appeal and, within thirty (30) business days, issue a final 
determination, which shall be reasonable. Licensee reserves its rights to challenge any such final 
determination via an appropriate legal proceeding. 

10.5 (a) Licensee shall pay all applicable fees in connection with its Designs and Plans, which 
shall be signed and sealed by a New York State Registered Architect or Licensed Professional 
Engineer, who will oversee the entire construction project (the “Architect/ Engineer”).  All Designs 
and Plans shall be in such detail as Parks shall reasonably require.  All work shall be undertaken in 
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accordance with the Designs and Plans approved in writing in advance by Parks.  The 
Architect/Engineer shall be engaged by Licensee at Licensee’s sole cost and expense to ensure that 
all construction conforms in all material respects to the Designs and Plans approved by Parks and all 
City, state and federal agencies having jurisdiction.  Licensee shall submit the Architect’s/Engineer’s 
qualifications to Parks for prior approval.  No Capital Improvement shall be deemed Finally 
Completed until the Commissioner certifies in writing that the Capital Improvement has been 
completed to his reasonable satisfaction; provided that the Commissioner agrees to comply with the 
procedures set forth in Section 10.19 of this Agreement.   

(b) Intentionally omitted. 

(c) To the extent required by Environmental Laws, an independent environmental 
monitor (“IEM”) shall be present during Licensee’s Grow-In and/or construction of Required or 
Additional Capital Improvements.  In the event that the IEM hired by Parks is required to be onsite at 
such times in any event, because of other obligations of the City under the DEC Part 360 Permit, then 
Licensee shall be entitled to utilize the services of such IEM.  Licensee shall reimburse Parks for the 
incremental cost of the IEM attributable to the IEM's activities in relation to work performed on 
behalf of Licensee described in the two immediately preceding sentences, provided that 
documentation of such costs, satisfactory to Licensee, is submitted to Licensee.  In the event the IEM 
hired by Parks is not onsite as described, if required by applicable Environmental Law, Licensee 
shall engage, at Licensee’s sole cost and expense, an IEM to monitor the work described above in 
this Section 10.5(c).  Notwithstanding the foregoing, Licensee shall have the right, at any time, to 
employ its own IEM that satisfies the requirements of the applicable Environmental Laws.  Any cost 
of an IEM to Licensee in connection with Licensee’s construction of the foundation of the Clubhouse 
shall be a Capital Improvement Cost that is credited against the Minimum Capital Improvement Cost 
to be expended by Licensee under the License Agreement to the extent such cost is incurred in 
connection with Licensee’s construction of the foundation of the Clubhouse.  If Licensee is required 
to have an IEM present pursuant to applicable Environmental Law for any reason other than (x) the 
Licensee’s construction of the foundation of the Clubhouse or (y) in connection with Environmental 
Condition and/or effects of Environmental Conditions that are, in each case, caused or exacerbated 
by the negligence or willful misconduct of any of the Licensee Indemnitees, then the City shall pay 
or reimburse Licensee in an amount equal to the costs and expenses of the IEM actually paid or 
incurred by Licensee within sixty (60) days after demand, provided that documentation of such costs 
and expenses, satisfactory to Parks, is submitted to Parks.  In the event the City fails to pay or 
reimburse Licensee such amount within sixty (60) days after receipt of satisfactory documentation of 
such costs and expenses and written demand, Licensee shall be entitled to a License Fee Credit in 
such amount, with interest thereon, as applicable, at the Interest Rate as set forth in Section 4.10 
hereof, subject to the last sentence of Section 4.10. 

10.6 Upon approval by Parks of drawings submitted by Licensee, Licensee may commence the 
construction of the Required Capital Improvements.  Subject to Section 3.3(c), Licensee shall 
complete or cause to be completed all Required Capital Improvements within the time periods set 
forth in Exhibit F.  In the event Licensee is delayed or prevented from completing all Required 
Capital Improvements within the time periods set forth in Exhibit F due to any of the conditions set 
forth in Section 3.3(c) or unreasonable delays attributable to Parks, the Licensee shall propose for the 
Commissioner’s reasonable approval a revised completion schedule and if approved, Licensee shall 
complete the Required Capital Improvements in accordance with such approved revised schedule.  
The number of days by which performance may be extended shall be reasonably determined by the 
Commissioner after consultation with Licensee. 
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10.7 Licensee shall use commercially reasonable efforts to minimize the extent to which the 
public use of Ferry Point Park is disrupted in connection with its construction, installation, operation 
and maintenance activities at the Licensed Premises. 

10.8 Intentionally Omitted. 

10.9 Intentionally Omitted. 

10.10 Licensee, within three (3) months of certification of Final Completion of the Capital 
Improvements or as soon as reasonably practicable thereafter, shall furnish the Commissioner with a 
certified statement, issued by Licensee, detailing the actual costs of construction.  Accompanying 
such statement shall be construction documents, bills, invoices, labor time books, accounts payable, 
daily reports, bank deposit books, bank statements, checkbooks and canceled checks, all to the extent 
applicable.  Licensee shall maintain accurate books and records of account of construction costs, 
which shall be segregated from other accounts, or shall itemize and specify those costs attributable to 
the Licensed Premises to permit audit by Parks and/or the New York City Comptroller upon request. 

10.11 Intentionally Omitted. 

10.12 At Parks’ request, after certification by the Commissioner of Final Completion by Licensee 
of the Capital Improvements hereunder, Licensee shall provide Parks with one complete set of final, 
approved plans (where such plans are applicable in connection with such Capital Improvement, it 
being understood that not all Capital Improvements entail the development of plans) in a format 
acceptable to Parks.  Acceptable manual drafting methods include ink or plastic film pencil. Right 
reading fixed line photo on 0.4 millimeter Mylar may be substituted for original drawings. If the 
fixed line photo process is used, the resultant film negative must be submitted with the drawings. 
CADD-generated drawings must be printed right-reading with either a pen or ink jet plotter.  CADD 
generated PDF files in electronic form (CD or DVD) and one set of paper drawing shall satisfy the 
requirements of this Section 10.12.  Drawings produced by diazo4, electrostatic (i.e. Xerographic), 
laser, copy press (i.e. OCE), or other means utilizing toner will not be accepted.  Each drawing shall 
contain the name, address and telephone number of the Architect/Engineer and the Contractor. Each 
drawing shall also include the Parks property number, Block and Lot numbers for the Parks facility 
in which the work was performed, and, if applicable, the Department of Buildings approval / 
application number. 

10.13 (a) For any Capital Improvements commenced under this License Agreement by 
Licensee, Licensee shall apply for applicable licenses from the Revenue Division prior to 
commencement of work.  Licensee shall commence Capital Improvements only after the issuance of 
a construction license from Parks and a building permit issued by the Department of Buildings if 
required by applicable laws.  Further, all designs for the Clubhouse to be constructed at the Licensed 
Premises will require prior approval from Parks (which approval shall be subject to Section 10.2(b)) 
and the PDC, and any other agencies having jurisdiction.  Licensee shall notify Commissioner of the 
specific date on which construction shall begin. 

(b) Licensee shall not commence any Capital Improvements unless and until (i) Licensee 
shall have obtained and delivered to Parks copies of all permits, consents, certificates and approvals 
of all governmental authorities, if any, which are necessary for the work to be done, certified by 
Licensee or the Architect/Engineer, and (ii) Licensee shall have delivered to Parks certified copies of 
the policies of insurance required to be carried pursuant to the provisions of Section 25 hereof. 
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(c) Licensee shall obtain the permits, consents, certificates and approvals required for the 
Capital Improvements performed by Licensee and any necessary utility easements, and Parks shall 
not unreasonably withhold its consent to signing any accurate application made by Licensee required 
to obtain such permits, consents, certificates, approvals and easements and shall otherwise cooperate 
with Licensee in obtaining the required permits, consents, certificates, approvals and easements.   

(d) To guarantee prompt payment of moneys due to a contractor or his or her 
subcontractors and to all persons furnishing labor and materials to the contractor or his or her 
subcontractors in the prosecution of any construction, reconstruction, renovation or Alteration of the 
Licensed Premises with an estimated cost exceeding two hundred fifty thousand dollars ($250,000), 
Licensee shall post a payment bond or other form of undertaking in the amount of one hundred 
percent (100%) of the cost of each phase of such construction, reconstruction, renovation or 
Alteration in a form acceptable to Parks before commencing each phase of such work.  

10.14 No temporary storage or other ancillary structures may be erected and maintained at the 
Licensed Premises without a permit obtained from Parks’ Construction Division, Permit Office, 
except that Licensee shall be permitted to construct a temporary maintenance facility and a 
temporary clubhouse in accordance with the provisions of the Development Agreement. 

10.15 Except for and without limiting the City’s and Parks’ obligations under the Development 
Agreement and this Agreement (including, without limitation, Section 12.19(a) of this Agreement), 
(i) during the Term, Licensee shall be responsible for the protection of the finished and unfinished 
Capital Improvements being performed by Licensee against any damage, loss or injury in the 
performance of Capital Improvements, and up to the date of Final Completion thereof and (ii) in the 
event of such damage, loss or injury up to the date of Final Completion, Licensee shall promptly 
replace or repair such Capital Improvements at its sole cost and expense.   

10.16 Licensee shall perform all of Licensee’s Capital Improvements in accordance with Legal 
Requirements, and industry standards, and with materials as set forth in the Approved Designs and 
Plans.   All equipment and materials installed as part of Licensee’s Capital Improvements shall be 
new, free of material defects, of a quality suitable for the purpose intended and furnished in sufficient 
quantities to prevent delays.  Licensee shall obtain all manufacturer’s standard warranties and 
guarantees for all such equipment and materials in the name of the Licensee and shall assign same to 
the City when and if the City exercises its option to take title to such equipment and materials in 
accordance with the terms of this License Agreement except to the extent that Licensee retains the 
obligation to maintain such work or components and systems under the License Agreement.  In 
furtherance of the preceding sentence, as applicable, Licensee shall execute and deliver to the City 
any documents reasonably requested by the City in order to enable the City to enforce such 
guaranties and warranties.  All of the City’s rights and title and interest in and to said manufacturers’ 
warranties and guaranties may be assigned by the City to any subsequent licensees of the Licensed 
Premises.  

10.17 As required by Section 24-216 of the New York City Administrative Code, devices and 
activities which will be operated, conducted, constructed or manufactured pursuant to this License 
Agreement and which are subject to the provisions of the New York City Noise Control Code (the 
“Code”) shall be operated, conducted, constructed or manufactured without causing a violation of 
such Code.   Such devices and activities shall incorporate advances in the art of noise control 
developed for the kind and level of noise emitted or produced by such devices and activities, in 
accordance with regulations issued pursuant to federal, state, City laws, rules, regulations and orders. 
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10.18 Licensee shall choose the means and methods of completing the Capital Improvements, 
unless, Commissioner reasonably determines that such means and methods constitute or create a 
hazard to the Capital Improvements or to persons or property or will not produce finished Capital 
Improvements in accordance with the Schedule of Capital Improvements on Exhibit F.   Specific 
work plans and actions that pertain to the construction of the Clubhouse foundation shall be 
submitted to Parks for review and approval (and Parks shall act reasonably and use its best efforts to 
approve or disapprove such plans and actions within thirty business (30) days of receipt thereof, and 
if disapproved shall state the reason for such disapproval and the changes required by Parks, and in 
accordance with Section 10.2(a)). 

10.19 (a) Licensee shall provide written notice to the Commissioner when a Capital 
Improvement is Substantially Complete.  Within five (5) business days after receiving such notice, 
the Commissioner shall promptly inspect such Capital Improvement.  Within five (5) business days 
of such inspection, the Commissioner shall either (x) certify to Licensee in writing that the applicable 
Capital Improvement is Substantially Complete or (y) provide notice to Licensee that the 
Commissioner does not reasonably find the applicable Capital Improvement to be Substantially 
Complete (such notice a “Substantial Completion Deficiency Notice”).   Any Substantial 
Completion Deficiency Notice shall contain a reasonably detailed list of items concerning work to be 
completed to the reasonable satisfaction of the Commissioner in order to achieve Substantial 
Completion.  Following Licensee’s receipt of any Substantial Completion Deficiency Notice, when 
Licensee reasonably believes that a Capital Improvement has achieved Substantial Completion, 
Licensee shall provide notice to the Commissioner.  Within five (5) business days after receiving 
such notice, Commissioner shall promptly re-inspect such Capital Improvements.  The 
Commissioner and Licensee shall follow the notice and inspection procedures and applicable time 
periods set forth above in this Section 10.19(a) until the Commissioner provides the certification of 
Substantial Completion, whereby the Commissioner certifies in writing that the Capital Improvement 
has been Substantially Completed to his reasonable satisfaction.  The City and Parks acknowledge 
and agree that as long as a Capital Improvement (x) is constructed in compliance with the Approved 
Designs and Plans for such Capital Improvement (notwithstanding that some incomplete elements 
that do not prevent legal use and occupancy and punch list work determined in accordance with 
Section 10.19(b) below remain to be completed) in all material respects and (y) is ready to be 
occupied and used for its intended purpose by the public, it would be unreasonable for Commissioner 
to withhold, condition or delay Commissioner’s certification of Substantial Completion. 

(b) When Licensee reasonably believes that a Capital Improvement has achieved Final 
Completion, Licensee shall provide notice to the Commissioner and within five (5) business days 
after receiving such notice, Commissioner shall promptly inspect such Capital Improvements.  
Within five (5) business days of such inspection, Commissioner shall either (x) certify to Licensee in 
writing that the applicable Capital Improvement is Finally Complete or (y) provide notice to 
Licensee that the Commissioner does not reasonably find the applicable Capital Improvement to be 
Finally Complete (such notice a “Final Completion Deficiency Notice”). Any Final Completion 
Deficiency Notice shall contain a reasonably detailed “punch list” of items concerning work to be 
completed to the reasonable satisfaction of the Commissioner in order to achieve Final Completion.  
Following Licensee’s receipt of any Final Completion Deficiency Notice, when Licensee reasonably 
believes that a Capital Improvement has achieved Final Completion, Licensee shall provide notice to 
the Commissioner.   Within five (5) business days after receiving such notice, Commissioner shall 
promptly re-inspect such Capital Improvements.  The Commissioner and Licensee shall follow the 
notice and inspection procedures and applicable time periods set forth above in this Section 10.19(b) 
until the Commissioner provides the certification of Final Completion, whereby the Commissioner 
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certifies in writing that the Capital Improvement has been Finally Completed to his reasonable 
satisfaction; provided that notwithstanding anything to the contrary in this Agreement, the City and 
Parks acknowledge and agree that as long as a Capital Improvement is constructed in compliance 
with the Approved Designs and Plans for such Capital Improvement in all material respects, it would 
be unreasonable for Commissioner to withhold, condition or delay Commissioner’s certification of 
Final Completion.   

10.20 Licensee shall provide Parks with discharges for any and all liens which may be levied 
against the Capital Improvements performed by Licensee during construction of such improvements. 
Licensee shall use commercially reasonable efforts to discharge such liens within forty five (45) days 
of receipt of lien by Licensee.   

10.21  Licensee shall promptly repair, replace, restore, or rebuild as the Commissioner reasonably 
may determine, items of Capital Improvements performed by Licensee in which material defects of 
materials, workmanship or design may appear or to which damages may occur because of such 
defects, during the one year period subsequent to the date of the Final Completion of such Capital 
Improvements.   

10.22 Neither Parks, nor the City, its agencies, officers, agents, employees or assigns thereof, shall 
be bound, precluded or estopped by any determination, decision, approval, order, letter, payment or 
certificate made or given under or in connection with this License Agreement by the City, the 
Commissioner, or any other officer, agent or employee of the City, before the Final Completion and 
acceptance of any individual Capital Improvement, from showing that such Capital Improvement or 
any part thereof does not in fact conform to the requirements of this License Agreement and, in 
addition to any other remedies available to Parks or the City under this Agreement or the 
Development Agreement, at law or in equity, from demanding and recovering from the Licensee 
such damages as Parks or the City may sustain by reason of Licensee’s failure to perform each and 
every material part of this License Agreement in accordance with its terms (subject to all applicable 
notice and cure periods), unless such determination, decision, approval order, letter, payment or 
certificate shall be made pursuant to a specific waiver of this Section 10.22 signed by the 
Commissioner or his authorized representative.  For purposes of this paragraph, the following shall 
be considered an authorized representative of the Commissioner: the First Deputy Commissioner and 
any other Deputy Commissioners, the Assistant Commissioner for Revenue and the Director of 
Revenue.   

10.23 Licensee warrants that it is financially solvent and sufficiently experienced and competent to 
perform, or cause to be performed, the Capital Improvements required pursuant to this License 
Agreement.  

10.24 Intentionally omitted.  

10.25  Licensee shall keep Parks reasonably informed of Licensee’s progress in the performance of 
all Capital Improvements.  Upon request of Parks, Licensee shall promptly provide Parks with copies 
of all materials normally or actually provided to a construction lender including, but not limited to, 
scheduling of payments and projections on a monthly basis, and all construction documents and all 
plans and specifications reasonably specified by Parks to assist Parks in monitoring said progress by 
Licensee. 
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10.26 All risks of construction and development of the Capital Improvements constructed by 
Licensee are hereby expressly assumed by Licensee except as may be specifically provided otherwise 
in this License Agreement or in the Development Agreement.  Except as set forth in this License 
Agreement and in the Development Agreement, all development of the Capital Improvements 
constructed by Licensee will be designed, constructed, maintained, secured and insured entirely at 
Licensee’s expense without reimbursement by Parks or credit or offset of any kind for cost overruns 
or otherwise, and Licensee shall pay all municipal and any other fees and impositions in connection 
therewith. 

10.27 Upon installation, title to all construction, renovation, improvements, and fixtures made to 
the Licensed Premises and to all Fixed and Additional Fixed Equipment (which shall specifically 
exclude equipment leased by Licensee) accepted by Parks as Capital Improvements shall vest in and 
thereafter belong to the City at the City’s option, which may be exercised at any time after the 
Substantial Completion of the construction, renovation, improvement, affixing, placement or 
installation.  To the extent the City chooses not to exercise its option with respect to any of the 
construction, renovation, improvements, equipment or fixtures made to the Licensed Premises by 
Licensee, it shall be the responsibility of Licensee, during the Removal Period, to remove such items 
and restore the Licensed Premises to the satisfaction of the Commissioner at the sole cost and 
expense of the Licensee.  For avoidance of doubt the Parties agree that Licensee shall not under any 
circumstances be required to remove completed buildings, heating, plumbing, air conditioning, 
electrical wiring, elevators, windows and ventilation fixtures.  The City shall provide to Licensee a 
“Contractor Exempt Purchase Certificate” in connection with the construction, renovation and 
improvements, made to or fixtures installed at the Licensed Premises by Licensee. 

10.28 Subject to Section 3.3(c) and Section 10.6 and the remainder of this Section 10.28, in the 
event the Licensee fails to Finally Complete a particular Required Capital Improvement by the date 
specified for Final Completion, in accordance with Exhibit F (except for immaterial or punch list 
items), Licensee may be required to pay the City liquidated damages of one hundred dollars ($100) 
per day until the outstanding Required Capital Improvement is completed.  In the event Licensee is 
unable to comply with any phase of the schedules for the Required Capital Improvements for a 
period of thirty (30) days following written notice from Commissioner, subject to the provisions of 
Section 3.3(c) and Section 10.6 herein, and provided that Licensee is diligently performing such 
Capital Improvements, the Licensee may propose for the Commissioner’s reasonable approval a 
revised completion schedule for such phase and if approved, Licensee shall complete such phase of 
the Capital Improvements in accordance with such approved revised schedule.  The number of days 
by which performance may be extended shall be reasonably determined by the Commissioner after 
consultation with Licensee. 

10.29 (a) Licensee shall establish a dedicated account (the “Capital Reserve Fund”) with an 
institutional lender (“Depository”) selected by Licensee and satisfactory to Parks that shall be 
available exclusively to pay directly, or to reimburse Licensee for its payment of costs of Capital 
Improvements, major repairs and replacements of and purchases of new improvements or equipment 
for or at the Licensed Premises approved by Parks (if required pursuant to this License Agreement) 
(“Eligible Work”), but not for ordinary repair and maintenance.  The Design Review Fee payable 
pursuant to Section 10.3 shall be deposited into the Capital Reserve Fund.  For purposes of insuring 
that the provisions of this Section 10.29 are complied with, Licensee’s agreement with Depository 
shall be subject to the prior written approval of Parks.  Commencing in Operating Year 5, Licensee 
shall make deposits to the Capital Reserve Fund calculated in accordance with the following table: 
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Operating Year Reserve Fund Deposit   

5 – 12 3% of Gross Receipts 

13 – 15  2% of Gross Receipts  

 
On or before the thirtieth (30th) day after the end of each quarter of each Operating Year commencing 
in Operating Year 5 and until the end of Operating Year 15, Licensee shall deposit to the Capital 
Reserve Fund an amount equal to the applicable Reserve Fund Deposit for the prior quarter.  Such 
Capital Reserve Fund deposits shall not be deducted from total Gross Receipts.  Licensee shall use 
commercially reasonable efforts to ensure that the Capital Reserve Fund is expended to depletion 
during the Term of this License Agreement for the purposes outlined herein and for Concession 
projects mutually agreeable to Parks and Licensee. It is expressly understood that neither Parks, nor 
Licensee, shall unreasonably withhold its consent to the undertaking of any reasonable project aimed 
at or intended to enhance the Licensed Premises. 

(b) Licensee shall not be entitled to use the Capital Reserve Fund without obtaining 
Park’s written consent, which consent shall not be unreasonably withheld, conditioned or delayed, 
except where Licensee has the right to use the Capital Reserve Fund as expressly provided in this 
Agreement, including without limitation, Sections 4.10, 12.3,  12.18 and 19.1(b) (where no consent 
shall be required).  Except as otherwise set forth in this Agreement, all Eligible Work that constitutes 
additional Capital Improvements at the Licensed Premises shall be subject to Parks’ reasonable 
approval.  In the event that prior to Operating Year 5, Licensee incurs Capital Improvement Costs in 
excess of the Minimum Capital Improvement Cost, Licensee shall be entitled to a credit against 
amounts to be deposited into the Capital Reserve Funds under Section 10.29(a) commencing in 
Operating Year 5 to reimburse Licensee for any such Capital Improvement Costs in excess of the 
Minimum Capital Improvement Cost.   

(c) Disbursements from the Capital Reserve Fund shall be made as follows: 

(i) Subject to Section 10.29(b) above, Parks shall instruct Depository to pay to 
Licensee promptly (but in any event no later than five (5) business days after Licensee has submitted 
all information necessary to qualify for a disbursement) such amounts out of the Capital Reserve 
Fund as necessary to pay for amounts paid or then payable by Licensee for Eligible Work, upon 
application to be submitted by Licensee to Parks showing the cost of labor and the cost of materials, 
fixtures and equipment that either have (A) been incorporated in the Eligible Work since the last 
previous application and paid for or then payable by Licensee, or (B) not been incorporated in the 
Eligible Work but have been purchased since the last previous application and paid for or then 
payable by Licensee. 

(ii) It shall be a condition precedent to each disbursement of the Capital Reserve 
Fund, that Licensee submit to Parks, a certificate of the Architect/Engineer, if applicable, or a 
certificate signed and verified by the managing member or other duly authorized officer of Licensee, 
stating that: 

(A) The sum then requested to be withdrawn either has been paid by 
Licensee or is justly due to contractors, subcontractors, materialmen, engineers, architects or other 
persons (whose names and addresses shall be stated), who will render or furnish or have rendered or 
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furnished services or materials for the work, and giving a brief description of such services and 
materials and the principal subdivisions or categories thereof and the several amounts so paid or due 
to each of such persons with respect thereto, and stating, in reasonable detail, the progress of the 
Eligible Work up to the date of the certificate; 

(B) The costs for which sums have been requested have not yet been paid 
or covered in any previous requisition for Capital Reserve Funds;  

(C) The sum then requested does not exceed the cost of the services and 
materials described in the certificate; and 

(D) The materials, fixtures and equipment, for which payment is being 
requested, to the extent applicable, are equal in quality to the items being restored or replaced and in 
substantial accordance with the approved plans for the Eligible Work (if such plans are required 
pursuant to this License Agreement). 

(d) Licensee shall provide to Parks, an annual report detailing the deposits and balance of 
the Capital Reserve Fund.  In addition, the reports shall include all disbursements from the Capital 
Reserve Fund as well as the Eligible Work financed by such disbursements.   

(e) Upon the expiration or earlier termination of this License Agreement, Licensee shall 
not be entitled to retain the remainder of the Capital Reserve Fund except as otherwise specifically 
provided herein.  Such remaining funds shall be disbursed to Parks immediately following the 
expiration or earlier termination of this License Agreement. 

11. IMPROVEMENT AND/OR CORRECTION IN OPERATIONS 

11.1 Subject to Section 3.3(c), should the Commissioner reasonably decide that Licensee is not 
operating the Licensed Premises in accordance with this License Agreement in all material respects, 
Commissioner may give notice in writing to Licensee to correct such conditions as Commissioner 
may reasonably deem unsatisfactory.  In the event that Licensee fails to substantially comply with 
such written notice or respond in a manner reasonably satisfactory to the Commissioner within 
twenty-five (25) days from the receipt of said notice, or, if compliance cannot reasonably be 
completed within such twenty-five (25) day period, if Licensee does not commence cure within such 
twenty-five (25) day period and thereafter diligently prosecute such cure to completion, 
Commissioner may terminate this License Agreement subject to and in accordance with the 
provisions of Section 3.3 hereof.   
 
11.2 (a)  Subject to Section 11.2(b), should Commissioner, in Commissioner’s reasonable 
judgment, decide that an unsafe or emergency condition exists on the Licensed Premises, after 
written notification to Licensee, Licensee shall have twenty-four (24) hours to correct such unsafe or 
emergency condition.  During any period where the Commissioner determines that an unsafe or 
emergency condition exists on the Licensed Premises then the Commissioner may require a partial or 
complete suspension of operation in the area affected by the unsafe or emergency condition.  If such 
unsafe or emergency condition cannot be corrected within said twenty-four (24) hour period, the 
Licensee shall notify the Commissioner in writing and indicate the period within which such 
condition can be corrected.  Commissioner may, in Commissioner’s reasonable discretion, extend 
such period of time in order to permit Licensee to cure, under such terms and conditions as are 
reasonably appropriate.  Such consent shall not be unreasonably withheld.   
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(b)  Notwithstanding the foregoing in this Section 11.2, to the extent that any such unsafe 
or emergency condition is caused by any condition that the City or Parks is responsible for under the 
License Agreement or the Development Agreement, Licensee shall have no obligation to cure such 
condition and the City shall cure such condition in accordance with the provisions of the respective 
agreement.  For the avoidance of doubt, the City shall not be responsible for any Environmental 
Condition and/or effects of Environmental Conditions to the extent that such Environmental 
Condition and/or effects of Environmental Conditions are caused or exacerbated by the negligence or 
willful misconduct of any of the Licensee Indemnitees. 

11.3 Licensee shall provide access to the Licensed Premises to the Commissioner or his 
representatives and to other City, State and Federal officials having jurisdiction for any lawful 
purpose or inspection purposes.  Inspectors from Parks may visit the Licensed Premises unannounced 
to inspect operations and ensure proper maintenance of the Licensed Premises.  Based on their 
inspections, Parks may issue written notices to Licensee regarding deficiencies, and except where the 
City shall be obligated to remedy such deficiency pursuant to the terms of this Agreement (including, 
without limitation, Section 12.19(a)),  Licensee shall be obligated to rectify such deficiencies within 
the time specified in such notices, which in no event shall be less than fourteen (14) days, plus such 
additional time as shall be reasonably required to cure such deficiency, provided, however, that prior 
to issuing any such notice, Parks and Licensee shall have informal discussions to attempt to resolve 
any such deficiencies.  Subject to Section 3.3(c) or delays by Parks or the City, if Licensee fails to 
cure any deficiency for which it is responsible under the term of this Agreement within the timeframe 
set forth in the notice, Parks may, at its option and in addition to any other remedies available to it, 
require Licensee to pay as liquidated damages five hundred dollars ($500) per day from the date of 
the notice, with respect to each violation of the License Agreement, until the deficiencies have been 
corrected.  If any liquidated damages due in accordance with this Agreement are not paid promptly 
by Licensee, Parks may deduct the amount thereof from the Security Deposit. 

 

12. MAINTENANCE, SANITATION AND REPAIRS 

12.1 (a) Except for and without limiting the City’s and Parks’ obligations under the 
Development Agreement and this Agreement (including without limitation, Section 12.19(a) of this 
Agreement), Licensee shall: 

(i) on a year-round basis, at its sole cost and expense (or through third party 
arrangements) and to the reasonable satisfaction of Commissioner, maintain, repair and keep 
the Licensed Premises in a good and safe condition and in accordance with industry standards 
and in conformance with any and all applicable Legal Requirements as they relate to general 
maintenance and care of the Golf Course and the remainder of the Licensed Premises; 

(ii) at all times, at its sole cost and expense, keep the Licensed Premises clean, 
litter free, neat and, with respect to the food service operations, fumigated, disinfected, 
deodorized and sanitary; 

(iii) at its sole cost and expense, provide regular cleaning and maintenance 
services for the Licensed Premises, collect and remove all waste, refuse, rubbish, litter, debris 
and garbage therefrom and remove snow from paved areas of the Golf Course Facilities 
during such days that the Golf Course is open to the public; and 
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(iv) provide for the regular cleaning and maintenance of the perimeter of the 
Licensed Premises, including but not limited to the timely removal of all litter, debris and 
garbage, tree pruning, dead tree and dead tree limb removal, and perimeter fence 
maintenance and repair.   

For avoidance of doubt, except as set forth on Exhibit A-2, the Parties agree that License 
shall only be responsible for the cleaning, maintenance and repair of the area on the inside of the 
perimeter fence of the Licensed Premises to be constructed by the City in accordance with the 
Development Agreement and all roadways, parking lots, perimeter landscaping and perimeter 
sidewalks and all other portions of Ferry Point Park outside the perimeter fence shall be cleaned, 
maintained and repaired by the City and/or Parks.  In the event the City dumps snow or ice on the 
Licensed Premises, Parks will, within a reasonable time after notice from Licensee, remove any 
debris from the Licensed Premises left behind by the melting of the dumped snow or ice.  In addition, 
with respect to the Park Snack Bar, Licensee shall only be responsible for the cleaning, maintenance 
and repair of the interior and exterior of the Park Snack Bar and shall not be responsible for any area 
outside the Park Snack Bar, except as set forth on Exhibit A-2.   

(b) Except for and without limiting the City’s and Parks’ repair and maintenance 
obligations under the Development Agreement and this Agreement (including, without limitation, 
Section 12.19(a) of this Agreement), Licensee shall (i) repair and maintain in good working order 
any and all equipment installed at the Licensed Premises necessary for the operation of this License 
Agreement; (ii) provide equipment maintenance contracts, or directly provide maintenance services 
deemed by Parks to be equivalent to service contracts, for the equipment on the Licensed Premises; 
and (iii) use commercially reasonable efforts to adhere to the maintenance schedules recommended 
by the manufacturers for all mechanical systems and equipment.   

(c) To ensure Parks’ satisfaction with Licensee’s compliance with this Section 12.1, 
Licensee will provide Parks with access to the Licensed Premises.   

12.2 Licensee shall maintain the Licensed Premises in accordance with this License Agreement to 
the reasonable satisfaction of the Commissioner.  All such maintenance shall be performed by 
Licensee in a good and worker-like manner.  In part to secure Licensee’s obligation to maintain and 
repair the Licensed Premises, Licensee shall provide Parks with a Security Deposit as provided in 
Section 4.4(a). 

12.3 (a) Subject to the availability of funding, Parks shall maintain and repair and keep in 
good order and repair or cause the maintenance and repair and keeping in good order and repair of 
(x) roads that are under the jurisdiction of Parks, as more particularly shown on Exhibit T, (y) grass 
areas, trees, shrubs, signs and other landscaping leading to and from the Licensed Premises that are 
under the jurisdiction of Parks, and (z) the areas of Ferry Point Park immediately surrounding the 
Licensed Premises (except for the areas immediately surrounding the Park Snack Bar). 

(b) In the event that Parks fails to perform such repairs and/or maintenance specified in 
Section 12.3(a) within sixty (60) days after written notice, and the Parties reasonably agree that the 
failure to perform such repairs and/or maintenance materially adversely affects the use or appearance 
of the entrance to the Licensed Premises, the roads leading to the Licensed Premises or any other 
portion of the Licensed Premises, Licensee shall have the right, but not the obligation, to perform any 
and all such repairs and/or maintenance, subject to the prior written approval of Parks, provided that 
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the failure of Parks to perform any such repairs and/or maintenance shall not be a default by the City 
hereunder or give rise to any termination rights on the part of Licensee.   

(c) Licensee shall have the right to submit bids to Parks for any work which Licensee 
proposes to perform under Section 12.3(b), and Parks shall approve or reject any such bids within 
ten (10) days after receipt and Parks’ failure to respond within such ten (10) day period shall be 
deemed approval.  To the extent that such work outside the Licensed Premises constitutes “public 
work” within the meaning of Section 220 of the Labor Law, the Licensee and its contractors will be 
required to pay prevailing wages and otherwise comply with the requirements of Section 220 of the 
Labor Law, according to prevailing wage rate schedules prepared by the New York City Comptroller 
(copies of which may be obtained from Parks), as such schedules may be amended.  All reports 
mandated by Section 220 of the Labor Law shall be provided to Parks.  To the extent Licensee pays 
prevailing wages for the performance of such work, such work shall be considered Capital 
Improvements and Licensee shall be entitled to use Capital Reserve Funds to pay for such work.  To 
the extent that Capital Reserve Funds are used to pay for such repairs and/or maintenance, all License 
Fees and other amounts thereafter payable under this License Agreement shall be applied to replenish 
the Capital Reserve Fund, up to the amount of Capital Reserve Funds paid to Licensee on account of 
such work.  If Licensee performs such repairs and/or maintenance and the Capital Reserve Funds are 
not sufficient to pay or reimburse Licensee for such repairs and/or maintenance, the City shall pay or 
reimburse Licensee in an amount equal to the reasonable cost of the repairs and/or maintenance 
actually paid or incurred by Licensee (which costs shall be deemed reasonable if approved or deemed 
approved by Parks as set forth herein), provided that documentation of such costs, satisfactory to 
Parks, is submitted to Parks.  In the event the City fails to pay or reimburse Licensee such amount 
within sixty (60) days after receipt of satisfactory documentation of such costs and written demand, 
Licensee shall be entitled to a License Fee Credit in such amount, with interest thereon, as applicable, 
at the Interest Rate as set forth in Section 4.10 hereof, which, subject to the last sentence of Section 
4.10 and the following sentence, will be the sole remedy of Licensee hereunder for the cost of such 
repairs and/or maintenance. Alternatively, Licensee, in its discretion, may propose and submit for the 
Commissioner's approval a plan to equitably address the cost to Licensee for performing such repairs 
and/or maintenance.   

(d) Licensee shall have the right, but not the obligation, at its sole option, to maintain and 
repair or cause the maintenance and repair of the roads and signs, if any, leading to and from the 
Licensed Premises that are not within the jurisdiction of Parks, provided Licensee obtains all 
necessary approvals, including but not limited to approvals of any federal, state and City agencies 
having jurisdiction over such work.  If Licensee performs such repairs, Licensee shall be entitled to 
reimbursement from the Capital Reserve Fund equal to the reasonable cost of the repairs actually 
paid or incurred by Licensee, provided that documentation of such costs, satisfactory to Parks, is 
submitted to Parks.  To the extent that Capital Reserve Funds are used to pay for such repairs, all 
License Fees and other amounts thereafter payable under this License Agreement shall be applied to 
replenish the Capital Reserve Fund, up to the amount of Capital Reserve Funds paid to Licensee on 
account of such work.  If Licensee performs such repairs and the Capital Reserve Funds are not 
sufficient to pay or reimburse Licensee for the cost of such repair, the City shall pay or reimburse 
Licensee in an amount equal to the reasonable cost of the repairs actually paid or incurred by 
Licensee.  In the event the City fails to pay or reimburse Licensee such amount within sixty (60) days 
after receipt of satisfactory documentation of such costs and written demand, Licensee shall be 
entitled to a License Fee Credit in such amount, with interest thereon at the Interest Rate as set forth 
in Section 4.10 hereof, which, subject to the last sentence of Section 4.10 and the following 
sentence, will be the sole remedy of Licensee hereunder for the cost of such repairs.  Alternatively, 
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Licensee, in its discretion, may propose and submit for the Commissioner's approval a plan to 
equitably address the cost to Licensee for performing such repairs.   

12.4 (a) Licensee shall provide adequate waste and recycling receptacles approved by Parks at 
the Licensed Premises and have these receptacles emptied on a regular basis and removed by a 
private carter.  All debris, waste, garbage, refuse, rubbish and litter which collect upon the Licensed 
Premises and within the area described on Exhibit A-2 hereto, without regard for its source (other 
than debris, waste, garbage, refuse, rubbish and litter resulting from any work being performed by the 
City or Parks under the terms of this License Agreement or the Development Agreement), shall be 
daily collected, recycled if possible, bagged, and removed from the Licensed Premises at a frequency 
satisfactory to the Commissioner, all at the Licensee’s sole cost and expense.  In performing its 
duties under this Section 12.4, Licensee shall comply with all applicable Legal Requirements 
regarding recycling. 

(b) Where feasible, Licensee shall provide for its patrons’ use appropriately sized and 
well-positioned blue plastic recycling bins or receptacles for bottles and cans, and green bins or 
receptacles for papers, catalogs and magazines.  These containers shall be properly labeled with 
recycling logos and the containers, and the areas around them, shall be maintained in a clean, 
sanitary, and graffiti-free state.   

(c) Licensee shall bundle and/or separate, as required, for pickup pursuant to City, State, 
and Federal law, all corrugated cardboard, magazines and catalogs, newspapers, high grade office 
paper and envelopes, computer paper, phone books, paper bags, cardboard boxes, pizza boxes, non-
styrofoam egg cartons, milk and juice cartons, aluminum products (including foil and trays), metal 
cans, plastic and glass bottles, detergent bottles, glass jars, milk jugs, metals (pans, irons), aerosol 
cans, wire hangers, and paint cans.  These recyclables must be rinsed or rid of all food products, as 
necessary.  

12.5 Licensee shall be responsible for regular pest control inspections and extermination.  To the 
extent Licensee applies pesticides to any property owned or leased by the City, Licensee or any 
subcontractor hired by Licensee shall comply with Chapter 12 of Title 17 of the Administrative Code 
and limit the environmental impact of its pesticide use. 

12.6 Intentionally Deleted. 

12.7 At its sole cost and expense, Licensee shall keep all signs and structures on the Licensed 
Premises in good condition and shall remove any and all graffiti which may appear on the signs, 
buildings and structures on the Licensed Premises.  Such graffiti removal shall be commenced within 
twenty-four (24) hours following discovery of same, and shall continue until such graffiti is removed. 

12.8 Except for and without limiting the City’s and Parks’ obligations under the Development 
Agreement and this Agreement (including, without limitation, Section 12.19(a) of this Agreement), 
Licensee shall maintain the Licensed Premises including, but not limited to, cleaning, restoration, 
repair and maintenance necessary to maintain the Licensed Premises in a first class condition, 
preserving its character and significance.  Maintenance shall also include the horticulture at and the 
cleaning of the Licensed Premises. 

12.9 Under no conditions shall Licensee cut down, remove, replant, or move any tree, living or 
dead, in conjunction with Licensee’s Capital Improvements, or with any other of Licensee’s rights or 
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duties under this License Agreement, without the express written permission of Parks.  Moreover, 
Licensee acknowledges that Parks does not intend to authorize the removal of any living trees in 
conjunction with any of Licensee’s rights or duties detailed herein.  Attachments to trees, such as 
lights, are not permitted.  Notwithstanding the foregoing, Licensee shall prune trees on the Licensed 
Premises as needed with Parks’ prior written approval.  

12.10 At its sole cost and expense, Licensee shall maintain and keep the parking areas and 
driveways in the Licensed Premises clean, neat, and free of litter and debris.  Such maintenance shall 
include snow removal, pavement repairs, curb repair, and removal of all litter, debris, and garbage. 

12.11 (a) Licensee hereby acknowledges that the Fire Department of New York City 
(“FDNY”) has issued a fuel tank variance to Ferry Point Golf Course permitting the dispensation of 
petroleum from an above ground tank protected by a fuel containment system.  The City shall install 
two above ground tanks and fire suppression system in accordance with the Development Agreement 
(including, Section 6.6 and Schedule 2 of the Development Agreement), and the requirements of the 
FDNY variance, a copy of which is attached hereto as Exhibit G and any other applicable Legal 
Requirements.   

(b) Licensee shall operate, inspect and properly maintain the tanks provided by the City 
referenced in Exhibit G, and as set forth in Section 12.11(a) above, in accordance with (i) the FDNY 
variance, if applicable, (ii) any applicable amendments thereto, and (iii) any other applicable Legal 
Requirements. 

(c) Any changes, removals or additions of tanks must be pre-approved by Parks and 
FDNY.   

12.12 Licensee shall clean and maintain all exhaust vents, screens, grease traps and exhaust on a 
regular basis.   

12.13 During the hours of operation of the Licensed Premises, Licensee shall clean and maintain 
the public restrooms located thereon.  The restrooms shall be cleaned and maintained in accordance 
with the manner approved by Parks. 

12.14 Licensee shall provide adequate staff in order to maintain the Golf Course as a first class, 
tournament quality daily fee golf course.  Licensee shall maintain the Golf Course and implement 
turf care programs, such as aerification, fertilization, fungicide, seeding and sodding as well as year-
round maintenance schedules in compliance with the turf management guidelines for the Golf Course 
set forth in Exhibit M, attached hereto (the “Maintenance Guidelines”).  If pursuant to the Nicklaus 
Subcontract, a turf management program for the Golf Course is to be developed at the City’s expense 
by a qualified agronomist approved by Nicklaus Design, the City shall make good faith efforts to 
cause such agronomist to consult with and  coordinate its activities with Licensee’s golf course 
superintendant; Licensee shall be required to maintain the Golf Course in compliance with such turf 
management program to the extent that it is consistent with the reasonable standards of a Jack 
Nicklaus Signature golf course.  For the avoidance of doubt, the Parties agree that Licensee must 
maintain the Golf Course as a first class, tournament quality daily fee golf course and to the quality 
level consistent with a Jack Nicklaus Signature golf course notwithstanding Licensee’s compliance 
with the Maintenance Guidelines and subject to Section 3.3(a)(i)(c) and Section 11.1 of this 
Agreement, as applicable.   
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12.15 (a) Except for and without limiting the City’s and Parks’ obligations for maintenance, 
repairs or replacements under the Development Agreement and this Agreement (including, without 
limitation, Section 12.19(a) of this Agreement), and subject to the provisions of Section 7.4: 

(i) Licensee shall, at its sole cost and expense, operate and maintain the 
irrigation system in good repair and working order, including but not limited to: the repair 
and replacement of all equipment and material as needed, including the booster pump system, 
lake lift pump system, electrical system, weather station, radio system, computer system, 
control, decoder and/or satellite system, irrigation heads and lines, pump house structure and 
all other associated equipment and materials substantially in accordance with operation and 
maintenance manuals; 

(ii) each fall, Licensee shall winterize the entire irrigation system, and each 
spring Licensee shall start up, pressurize and fill the system; 

(iii) Licensee shall repair any leaks, replace any damaged or missing irrigation 
heads, and maintain all equipment and pump houses in a clean and orderly manner; and 

(iv) Licensee shall maintain the grounds and overflow structures, keeping them 
free from algae, debris and trash, and making repairs as needed.   

For the avoidance of doubt, the Parties agree that except for and without limiting the City’s 
and Parks’ obligations for maintenance, repairs or replacements under the Development Agreement 
and this Agreement (including, without limitation, Section 12.19(a) of this Agreement), Licensee 
must maintain the irrigation system in good repair and working order notwithstanding Licensee’s 
compliance with the operation and maintenance manuals. 

(b) Licensee shall, at its sole cost and expense, retain the services of qualified technicians 
and/or service firms to fully comply with all provisions of the irrigation system’s operation and 
maintenance manual, as issued by the manufacturer of the irrigation system.  

12.16 (a) Notwithstanding anything to the contrary contained herein or in the Development 
Agreement, neither the City nor Parks shall be responsible to remediate or remove any 
Environmental Conditions and/or effects of Environmental Conditions or indemnify, protect, defend 
or hold harmless any of the Licensee Indemnitees with respect to any Environmental Conditions 
and/or effects of Environmental Conditions or any liability with respect thereto to the extent that such 
Environmental Condition and/or effects of Environmental Conditions is caused or exacerbated by the 
negligence or willful misconduct of any of the Licensee Indemnitees.  

(b) If changes to the Golf Course requested by Licensee that are required to obtain a 
professional PGA tournament at the Licensed Premises would require the disturbance or excavation 
of the municipal solid waste below the surface of the Licensed Premises, Licensee shall be 
responsible for the performance of such work and the cost of such work with respect to any 
municipal solid waste that may be excavated or disturbed by such work being performed by 
Licensee, including the cost of disposing of such municipal solid waste, if required, in compliance 
with applicable Legal Requirements, the DEC Part 360 Permit (as applicable), the DEC Deed (as 
applicable) and all applicable Environmental Laws, provided, however, that Licensee shall not be 
responsible for any Environmental Conditions and/or effects of Environmental Conditions or any 

67 

PX-3306, page 121 of 381



 

liability with respect thereto arising from Licensee’s work unless caused or exacerbated by the 
negligence or willful misconduct of any of the Licensee Indemnitees. 

12.17 Licensee shall, at its sole cost and expense, provide normal maintenance for the greens, tees, 
fairways and sand bunkers, which shall include but not be limited to the following:  

• Greens: Provide for the cutting and the applications of appropriate fungicides, 
herbicides and insecticides as part of a complete treatment and prevention program. 

• Tees: Provide normal maintenance which will include cutting, fertilizing and 
applications of appropriate chemicals. 

• Fairways: Provide normal maintenance including cutting, application of appropriate 
chemicals, and spot seeding where necessary. 

• Sand Bunkers: Provide normal maintenance including raking, weeding, and keeping 
proper sand levels. 

12.18 (a) Licensee’s obligation to make or cause to be made, major repairs or Capital 
Improvements are limited by the monetary levels established herein.  Except as set forth in Section 
12.18 (b) or 12.18(c), in no event shall Licensee be obligated to spend amounts or perform any major 
repairs or Capital Improvements that are not Required Capital Improvements (collectively 
“Additional Capital Improvements”) in excess of (i) the ten million dollars ($10,000,000) that 
Licensee is required to spend on Required Capital Improvements pursuant to Section 10.1, plus any 
additional amounts that may be required to complete the Required Capital Improvements described 
on Exhibit F, plus (ii) amounts set aside in the Capital Reserve Fund pursuant to Section 10.29. For 
the avoidance of doubt, the cost of any temporary Clubhouse shall be applied to the Minimum 
Capital Improvements Costs to be expended by Licensee hereunder. 

(b) In no event shall Licensee be responsible for Additional Capital Improvements that 
are required by reason of Environmental Conditions and/or effects of Environmental Conditions 
(except Licensee shall be responsible for Additional Capital Improvements and shall perform such 
Additional Capital Improvements at its sole cost and expense pursuant to Section 12.19(a) to the 
extent that such Additional Capital Improvements are required by Environmental Conditions and/or 
effects of Environmental Conditions that are caused or exacerbated by the negligence or willful 
misconduct of any of the Licensee Indemnitees), which Additional Capital Improvements shall be 
performed by Parks at its sole cost and expense, pursuant to Section 12.19(a).   

(c) In addition to the Required Capital Improvements to be made by Licensee pursuant to 
Section 10.1 of this License Agreement (or Additional Capital Improvements required pursuant to 
Section 12.18(b), as applicable) , Licensee agrees to make Additional Capital Improvements at the 
Licensed Premises which may be required at the Licensed Premises (and such work shall be 
governed by the terms of this Agreement) under the terms of this Agreement to be made by Licensee, 
provided that the cost of such Additional Capital Improvements shall not exceed $100,000 in any 
Operating Year in the aggregate for such Operating Year, in excess of amounts available in the 
Capital Reserve Fund.  In the event the cost of all such Additional Capital Improvements in any 
Operating Year shall exceed $100,000 in the aggregate, in excess of amounts available in the Capital 
Reserve Fund, Licensee shall have no obligation to perform same, provided, however, in the event 
any Additional Capital Improvements are critical to the continued operation of the Licensed 
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Premises, as determined by the Parties, and the estimated cost thereof exceeds $100,000 but is less 
than or equal to $500,000 in such Operating Year in the aggregate, in each case in excess of amounts 
available in the Capital Reserve Fund, and the Parties cannot reasonably agree on how to share the 
expenses or effect the Additional Capital Improvements, Licensee shall perform such Additional 
Capital Improvements and the City shall pay or reimburse Licensee in an amount equal to the 
reasonable cost of such Additional Capital Improvements in excess of $100,000 in any Operating 
Year in the aggregate for such Operating Year, in excess of amounts available in the Capital Reserve 
Fund, actually paid or incurred by Licensee, provided that documentation of such costs, satisfactory 
to Parks, is submitted to Parks.  In the event the City fails to pay or reimburse Licensee such amount 
within sixty (60) days after receipt of satisfactory documentation of such costs and written demand, 
Licensee shall be entitled to a License Fee Credit in such amount, with interest thereon at the Interest 
Rate as set forth in Section 4.10 hereof, which, subject to the last sentence of Section 4.10, will be 
the sole remedy of Licensee hereunder for such costs of Additional Capital Improvements.  In the 
event the estimated cost of such Additional Capital Improvements exceed $500,000 in any Operating 
Year in the aggregate for such Operating Year, in excess of amounts available in the Capital Reserve 
Fund, either the City shall pay the cost of such Additional Capital Improvement in excess of 
$500,000 over the amounts available in the Capital Reserve Fund, or Licensee shall have the right to 
terminate this License Agreement on thirty (30) days notice to the City.  If Licensee terminates this 
License Agreement pursuant to this Section 12.18(c), the City shall pay the Termination Payment, 
with accrued interest thereon, as applicable, at the Interest Rate as set forth in Section 3.2(b) hereof, 
to Licensee in accordance with the provisions of Section 3.2.   

(d) Beginning in Operating Year 5 of this License Agreement, the amounts stated in 
Section 12.18(c) (for the aggregate Additional Capital Improvements) shall increase every Operating 
Year in accordance with increases in the CPI.  For purposes of calculating any increase in the 
amounts of individual and aggregate Additional Capital Improvements as a result of an increase in 
the CPI, the CPI for the Operating Year 5 shall be considered the base year.  In no event shall such 
amounts be adjusted downward.  

12.19 (a) Notwithstanding anything to the contrary in this Agreement, the City, at its sole cost 
and expense, shall: 

(i)  (x)  perform all maintenance and make all repairs, replacements and 
Capital Improvements to the Licensed Premises, including, without limitation, all utility systems and 
connections, including but not limited to, underground utility lines located within the Licensed 
Premises, that are required by reason of Environmental Conditions and/or effects of Environmental 
Conditions (except to the extent the Environmental Conditions and/or effects of Environmental 
Conditions are caused or exacerbated by the negligence or willful misconduct of any of the Licensee 
Indemnitees, in which case Licensee, at its sole cost and expense, shall be responsible for the 
maintenance, repairs, replacements and Capital Improvements that are required by reason of such 
negligence or willful misconduct of any of the Licensee Indemnitees), and (y) subject to Section 
11.3(b) of the Development Agreement, repair, replace, restore or rebuild any of the City’s Work or any 
other Capital Improvements performed by or on behalf of the City in which material defects of design, 
manufacture, construction or installation may appear or to which damage may occur because of such 
defects up to the one (1) year anniversary of the date of Substantial Completion with respect to any 
applicable item of the City’s Work or other Capital Improvement, or in each case such longer period of 
time that the applicable item of the City’s Work or Capital Improvement may be under warranty or 
guarantee.  If Licensee discovers or becomes aware of (without any obligation to investigate) any material 
defects of design, manufacture, construction or installation or damage that has occurred because of such 

69 

PX-3306, page 123 of 381



 

defects, then Licensee shall send a written notice to the City in accordance with Section 12.19(e)(i) of this 
Agreement. 

 
(ii) promptly undertake and diligently complete the removal and/or the 

remediation of Environmental Conditions and/or effects of Environmental Conditions (except to the 
extent the Environmental Conditions and/or effects of Environmental Conditions are caused or 
exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees, in which 
case Licensee, at its sole cost and expense, shall be responsible for the removal and/or remediation 
that is required by reason of such negligence or willful misconduct of any of the Licensee 
Indemnitees) at the Licensed Premises which require remediation or removal under applicable 
Environmental Laws or which materially and adversely interfere with the Grow-In or which 
materially and adversely interfere with the use of the Licensed Premises for any of the purposes or 
uses permitted hereunder, so that such Environmental Conditions and/or effects of Environmental 
Conditions no longer materially and adversely interfere with the Grow-In or the use of the Licensed 
Premises, if applicable, and in all events in accordance with all applicable Environmental Laws, to 
the satisfaction of all federal, state and City agencies having jurisdiction over such work and the 
standards of a first class, tournament quality daily fee golf course and a Jack Nicklaus Signature golf 
course, provided, however, that without limiting any of Licensee’s, City’s or Parks’ rights or 
remedies under this Agreement (as the case may be), the City or Licensee (as the case may be) shall 
not be responsible to undertake such removal and/or remediation until it has received DEC approval 
for such removal and/or remediation, if required, provided that City or Licensee (as the case may be) 
shall use commercially reasonable efforts to obtain DEC approval for such removal and/or 
remediation, if required, as expeditiously as reasonably practicable and further provided that any of 
Licensee’s submissions to DEC shall require the prior approval of Parks in accordance with Section 
12.19(e).    

(iii) maintain, repair and replace as needed the irrigation and related systems and 
any other utility systems, connections or equipment or any other materials or items at depths at or 
below the municipal solid waste layer and/or where the maintenance, repair and/or replacement 
thereof will disturb or require excavation of the layer of municipal solid waste located below the 
surface of the Licensed Premises, except to the extent that Licensee has such obligations under 
Section 7.4;  

(iv) be responsible for (i) the operation, maintenance and repair, if any, of the 
Licensed Premises as a site for the disposal of solid, hazardous or other waste materials by burial (a 
“Landfill”) in compliance with applicable Legal Requirements, including, without limitation all 
applicable Environmental Laws, including compliance with the DEC Part 360 Permit and the DEC 
Deed, (ii) any Environmental Conditions and/or the effects thereof with respect to the Licensed 
Premises and/or resulting liability, which are caused by the Landfill, whether such Environmental 
Conditions and/or the effects thereof and resulting liability is presently existing or arises after the 
execution of this Agreement, (iii) any Environmental Condition and/or effects of Environmental 
Conditions that result from any conduct or condition that occurred or existed prior to the Concession 
Commencement Date, whether such Environmental Condition and/or effects of Environmental 
Conditions are presently existing or arises after the Concession Commencement Date, except to the 
extent that such Environmental Condition and/or effects of Environmental Conditions are caused or 
exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees, in which 
case Licensee, at its sole cost and expense, shall be responsible for such Environmental Conditions 
and/or effects of Environmental Conditions caused or exacerbated by reason of such negligence or 
willful misconduct of any of the Licensee Indemnitees, and (iv) obtaining any required 
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Governmental Approvals relating to Environmental Conditions, except that Licensee, at its sole cost 
and expense, shall be responsible for obtaining such Governmental Approvals to the extent required 
by Environmental Conditions that are caused or exacerbated by the negligence or willful misconduct 
of any of the Licensee Indemnitees;  

(v) subject to the provisos in the next to last sentence of this Section 12.19(a)(v), 
provide and install all required methane monitoring equipment and equipment required for the 
monitoring of settlement, provide staff to conduct the monitoring and reporting activities necessary 
for monitoring methane and settlement issues related to the Landfill and operate the methane 
monitoring equipment and settlement monitoring equipment installed by or on behalf of Parks, and 
be solely responsible for the management of such staff and the operation of such equipment and for 
reporting the results of such monitoring, in each case, in accordance with all applicable 
Environmental Laws, applicable Governmental Approvals, the DEC Part 360 Permit and the DEC 
Deed.  For the sake of clarity, and without limiting the City’s or Parks’ obligations under this 
Agreement, applicable Legal Requirements, the DEC Part 360 Permit or the DEC Deed, the City 
and/or Parks shall conduct all inspections, maintenance, repair and monitoring activities of all on and 
off-site portions of the monitoring wells, gas venting trenches, active and passive gas venting 
systems, and piezometers required by the DEC Part 360 Permit, the DEC Deed and applicable Legal 
Requirements.  Except as specifically provided in the provisos at the end of this sentence, Licensee 
shall have no responsibility for installing, affixing, replacing, operating, repairing, preserving or 
maintaining any equipment for the monitoring of methane and other gases, settlement and other 
Environmental Conditions and/or effects of Environmental Conditions at the Licensed Premises and 
the active and passive gas venting systems, provided, however, Licensee shall be responsible at its 
cost and expense solely (i) for the removal of bio growth for the portion of the venting trench within 
the Licensed Premises; (ii) for the portion of the venting trench within the Licensed Premises, for the 
annual replacement of mulch and the prompt replacement of mulch following any soil washouts of 
the mulch cover and (iii) for promptly repairing and/or replacing any such monitoring equipment at 
the Licensed Premises that is damaged due to the operations or activities of Licensee (ordinary wear 
and tear excepted); provided further that (x) if Licensee actually becomes aware of (without any 
obligation to investigate) any overgrowth of bio growth or that a soil washout of the mulch has 
occurred to a portion of the venting trench within the Licensed Premises, and Licensee cannot 
reasonably remove the bio growth or replace the mulch within forty-eight (48) hours of discovery, as 
the case may be, then Licensee shall promptly report such damage to Parks in writing and Licensee 
shall remove the bio growth or replace the mulch, as the case may be, within two weeks of discovery 
by Licensee, and (y) for the portion of the venting trench within the Licensed Premises, if Parks 
discovers the overgrowth of bio growth or that a soil washout of the mulch has occurred, Parks shall 
promptly notify Licensee and the IEM (as required by the DEC Part 360 Permit) in writing and 
Licensee shall remove the bio growth or replace the mulch, as the case may be, within two (2) weeks 
of receipt of such notification from Parks.  In the event of any damage due to Licensee’s operations 
or activities as set forth in clauses (ii) and (iii) of the preceding sentence, such damage shall be 
promptly reported to Parks in writing.  Any work conducted or performed by Licensee at the 
Licensed Premises shall be in accordance with all applicable Environmental Laws, applicable Legal 
Requirements, applicable Governmental Approvals, the DEC Part 360 Permit (as applicable), the 
DEC Deed (as applicable) and any other licenses or permits required by applicable Legal 
Requirements; and 

  (vi) perform any reconstruction of, additional construction to, repair or renovation 
of the City’s Work or any element of the Licensed Premises (including the installation of Fixed and 
Additional Fixed Equipment) required by Legal Requirements applicable to the Licensed Premises 
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(including, without limitation, any conditions of a renewed, modified or amended DEC Part 360 
Permit, any DEC Deed and/or any conditions imposed by the DEC and/or any SEQRA or CEQR 
review with respect to Licensee’s operation of the Licensed Premises, including the use of pesticides 
and fertilizers in the Grow-In and/or the operation of the Licensed Premises) (each, a “City’s 
Reconstruction Activity”), provided, that the City will not be required to perform any reconstruction 
of, additional construction to, repair or renovation of the Required Capital Improvements unless 
otherwise required to pursuant to this License Agreement and the Development Agreement, and 
provided further, that the City will not be required to perform any reconstruction of, additional 
construction to, repair or renovation of the City’s Work or any element of the Licensed Premises to 
the extent that the need for such reconstruction, construction, repair or renovation has arisen as a 
result of Licensee’s negligence, willful misconduct, or default or failure to perform under this 
License Agreement or the Development Agreement.  Licensee shall not be responsible for any of 
City’s Reconstruction Activities, which shall be performed by the City at the City’s sole cost and 
expense.  The City shall be responsible, at its sole cost and expense, for the restoration of any Hole or 
any portion of the Licensed Premises to the condition prior to the commencement of the City’s 
Reconstruction Activities after the completion of the City’s Reconstruction Activity on such Hole or 
portion of the Licensed Premises.   

(b) Parks and the City hereby represent, warrant and covenant to the Licensee that (i) no 
portion of the Licensed Premises are actively being used for or during the Term will be used for the 
disposal of municipal solid waste, (ii) (1) no disposal of Hazardous Substances are currently 
permitted at Ferry Point Park and (2) during the Term and the term of the Development Agreement, 
no disposal of Hazardous Substances will be permitted at Ferry Point Park, (iii) any soil or other fill 
material brought to the Licensed Premises for the purpose of providing cover for the Landfill (except 
as brought by the Licensee in accordance with this Agreement and the Development Agreement) (x) 
shall not contain any Hazardous Substances in amounts that would result in a violation of 
Environmental Laws, the DEC Part 360 Permit or the DEC Deed or pose a threat to the safety or 
health of persons or the Environment, and (y) shall not compromise the integrity of the Golf Course 
or any building foundations, and (iv) the City will only undertake disposal of any solid waste that is 
in compliance with DEC Part 360 Permit, the DEC Deed and all applicable Environmental Laws and 
Legal Requirements. 

(c) Notwithstanding anything to the contrary set forth in this License Agreement, the City 
shall indemnify, protect, defend and hold harmless Licensee, its members, partners, officers, 
directors, employees, agents, Affiliates, successors and assigns (“Licensee Indemnitees”) from and 
against any and all claims, demands, losses, liabilities, obligations, fines, damages, penalties, 
lawsuits, costs, charges and expenses, including, without limitation, reasonable attorneys' fees and 
disbursements (collectively, “Claims”), relating to or in connection with: (i) a default or breach by 
Parks or the City under this License Agreement, including a breach of the representations set forth in 
this Agreement; (ii) the operation, maintenance, repair or regulatory compliance of the Landfill 
required under any Environmental Laws, (iii) the existence, exposure or disturbance of municipal 
solid waste at the Licensed Premises and the failure of the City to properly dispose of and/or 
remediate such municipal solid waste in accordance with applicable Legal Requirements (except to 
the extent that Licensee is required to dispose of and/or remediate such municipal solid waste 
pursuant to the terms of this Agreement or the Development Agreement) or pursuant to this 
Agreement or the Development Agreement (except to the extent such waste is exposed or disturbed 
by the negligence or willful misconduct of any of the Licensee Indemnitees, including but not limited 
to the negligence or willful misconduct of any of the Licensee Indemnitees in the course of 
performing Licensee’s responsibilities pursuant to Section 7.4 or Section 12.16(b) of this Agreement 

72 

PX-3306, page 126 of 381



 

or Section 11.4 or Section 12.1 of the Development Agreement), (iv) Environmental Conditions 
and/or effects of Environmental Conditions, whether such Environmental Conditions and/or effects 
of Environmental Conditions are presently existing or arise after the date hereof, except to the extent 
that such Environmental Condition and/or effects of Environmental Conditions are caused or 
exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees, (v) the 
ownership or operation of the Licensed Premises (or any part therof) prior to the turnover of such 
portion of the Licensed Premises to Licensee pursuant to the Development Agreement or this 
Agreement (except if Licensee performs any Capital Improvement or other activities on any portion 
of the Licensed Premises prior to the turnover of such portion of the Licensed Premises to Licensee 
pursuant to this Agreement or the Development Agreement, then subject to the terms of this 
Agreement and without limiting Parks’ or the City’s obligations under this Agreement and the 
Development Agreement, Licensee shall assume the risk for such Capital Improvement or activity); 
(vi) in connection with the City’s Work (except to the extent that such City’s Work was performed 
by Licensee in accordance with Section 10.8 of the Development Agreement; provided that even 
where the City’s work is performed by Licensee in accordance with Section 10.8 of the Development 
Agreement, the foregoing indemnity shall apply to the extent any Claim is related to or in connection 
with Environmental Conditions and/or effects of Environmental Conditions except to the extent such 
Environmental Conditions and/or the effect of Environmental Conditions are caused or exacerbated 
by the negligence or willful misconduct of any of the Licensee Indemnitees) and/or the City’s 
Reconstruction Activities; (vii) wildlife hazards to nearby airports or air navigation resulting from 
geese and/or other wildlife at the Licensed Premises and/or any other City property within the 
vicinity of the Licensed Premises (including Ferry Point Park) and/or the City’s control and/or 
mitigation of geese and/or other wildlife populations at any of the foregoing areas (including the 
lethal removal of geese) (except to the extent any such Claims set forth in this clause arise from the 
negligence or willful misconduct of any of the Licensee Indemnitees in performing any of the 
Licensee Goose Related Activities); (viii) Licensee’s failure to comply with SEQRA/CEQR, the 
DEC Part 360 Permit or any other applicable laws to the extent Licensee’s non-compliance is caused 
by Licensee’s failure to comply with the statement contained in the SEQRA/CEQR assessment dated 
April 27, 2005 for Ferry Point Park that herbicides or pesticides will not be used at the Licensed 
Premises, that Parks acknowledges was made in error, (ix) any payment obligations under the 
Nicklaus Subcontract, except for remedies due to Nicklaus Design, if any, arising from the breach of 
this License Agreement by any of the Licensee Indemnitees or the negligence or willful misconduct 
of any of the Licensee Indemnitees, and (x) any obligations under the Nicklaus Subcontract to the 
extent that City is required to perform such obligations under this Agreement and/or the 
Development Agreement or if such obligations are required to be performed by or on behalf of 
Sanford Golf Design under the Nicklaus Subcontract.  Notwithstanding anything to the contrary 
contained herein, the provisions of the City’s indemnification shall not be construed to indemnify or 
provide for the defense of any of the Licensee Indemnitees to the extent any Claims are attributable 
to the acts or omissions of any of the Licensee Indemnitees (provided, however, notwithstanding the 
foregoing, the City’s indemnification obligations shall apply to Claims related to or in connection 
with any Environmental Conditions and/or the effects of Environmental Conditions, except to the 
extent that such Environmental Conditions and/or effects of Environmental Conditions are caused or 
exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees).  The 
foregoing indemnification shall survive any termination or expiration of this License Agreement.   

Notwithstanding anything to the contrary set forth in this License Agreement, Licensee shall 
indemnify, protect, defend and hold harmless City, Parks, their agents and employees (collectively, 
“Indemnitees”) from and against any and all Claims relating to or in connection with: (i) a default or 
breach by Licensee under this License Agreement, including a breach of the representations set forth 
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in this Agreement; (ii) the exposure or disturbance of municipal solid waste at the Licensed Premises 
to the extent such municipal solid waste is exposed or disturbed by the negligence or willful 
misconduct of any of the Licensee Indemnitees and the failure of Licensee to properly dispose of 
and/or remediate such municipal solid waste in accordance with applicable Legal Requirements if 
required of Licensee by this Agreement in connection with such exposure or disturbance; (iii) the 
negligence or willful misconduct of any of the Licensee Indemnitees, including but not limited to, in 
the course of performing Licensee’s responsibilities pursuant to Section 7.4  or Section 12.16(b) of 
this Agreement or Section 11.4 or Section 12.1 of the Development Agreement, (iv) the failure of 
Licensee to properly dispose of municipal solid waste, if required by this Agreement or the 
Development Agreement, in accordance with Legal Requirements, in the course of performing 
Licensee’s responsibilities pursuant to Section 7.4 or Section 12.16(b) of this Agreement or Section 
11.4 or Section 12.1of the Development Agreement; (v) Environmental Conditions and/or effects of 
Environmental Conditions, whether such Environmental Conditions and/or effects of Environmental 
Conditions are presently existing or arise after the date hereof, to the extent that such Environmental 
Conditions and /or effects of Environmental Conditions are caused or exacerbated by the negligence 
or willful misconduct of any of the Licensee Indemnitees; and/or (vi) the performance by Licensee of 
the City’s Work in accordance with Section 10.8 of the Development Agreement (provided that the 
foregoing in this clause (vi) shall not apply to the extent any Claim is related to or in connection with 
Environmental Conditions and/or effects of Environmental Conditions except to the extent such 
Environmental Conditions and/or the effect of Environmental Conditions are caused or exacerbated 
by the negligence or willful misconduct of any of the Licensee Indemnitees); (vii) wildlife hazards to 
nearby airports or air navigation resulting from geese and/or other wildlife at the Licensed Premises 
and/or the Licensee’s control and/or mitigation of geese and /or other wildlife populations at the 
Licensed Premises to the extent any such Claims set forth in this clause arise from the negligence or 
willful misconduct of any of the Licensee Indemnitees in performing any of the Licensee Goose 
Related Activities.   Notwithstanding anything to the contrary contained herein, the provisions of 
Licensee’s indemnification shall not be construed to indemnify or provide for the defense of any 
Indemnitees to the extent any Claims are attributable to the acts or omissions of the Indemnitees.  
The foregoing indemnification shall survive any termination or expiration of this License Agreement. 

(d) Licensee shall at its sole cost and expense provide all new cover over the Landfill 
required by Licensee to replace cover that is removed or disturbed due to Licensee’s construction and 
maintenance activities, Golf Course operations and maintenance.  Licensee represents, warrants and 
covenants that any soil or other fill material brought to the Licensed Premises for the purpose of 
providing cover for the Landfill (x) shall not contain any Hazardous Substances in amounts that 
would result in a violation of Environmental Laws, the DEC Part 360 Permit or the DEC Deed or 
pose a threat to the safety or health of persons or the Environment, and (y) shall not compromise the 
integrity of the Golf Course or any building foundations 

(e) (i) If (x) Licensee discovers (without any obligation to investigate) or becomes 
aware of any maintenance, repair, replacement, removal, remediation or other work (“Repair or 
Remediation”) required to be performed by the City pursuant to Section 12.19(a), then within sixty 
(60) days of Licensee discovering (without any obligation to investigate) or becoming aware of any 
Repair or Remediation, Licensee shall send a written notice to the City (the “Repair or Remediation 
Notice”) requesting that the City comply with such Repair or Remediation obligations, or (y) the 
City or Parks, as the case may be, discovers any Repair or Remediation that the City is required to 
perform pursuant to Section 12.19(a), then the City or Parks, as the case may be, shall send a written 
notification to Licensee. 

74 

PX-3306, page 128 of 381



 

(ii) If the subject Repair or Remediation does not require Repair or Remediation 
of an Environmental Condition, the City shall, within one hundred twenty (120) days (or one hundred 
eighty (180) days where the City needs to obtain a new or replacement Contractor to perform such 
Repair or Remediation) after receipt of such Repair or Remediation Notice or after the City or Parks, 
as the case may be, has sent a written notice to Licensee pursuant to Section 12.19(e)(i) above, 
commence such Repair or Remediation and shall diligently complete such Repair or Remediation, to 
the satisfaction of all federal, state and City agencies having jurisdiction over such work and the 
standards of a first class, tournament quality daily fee golf course and a Jack Nicklaus Signature golf 
course.  If the City fails to commence the Repair or Remediation within the applicable period or fails 
to diligently complete such Repair or Remediation in accordance with the standards set forth herein 
within one hundred eighty (180) days of commencing such Repair or Remediation, Licensee may 
either (i) terminate this License Agreement or (ii) perform such Repair or Remediation.   

(iii) If the subject Repair or Remediation requires Repair or Remediation of an 
Environmental Condition, within one hundred twenty (120) days (or one hundred eighty (180) days 
where the City needs to obtain a new or replacement Contractor to perform such Repair or 
Remediation) after its receipt of such Repair or Remediation Notice or after the City or Parks, as the 
case may be, has sent a written notice to Licensee pursuant to Section 12.19(e)(i) above, the City 
shall give written notice to Licensee whether or not the City will perform the Repair or Remediation, 
and, if the City elects to perform the Repair or Remediation, the amount of time, including any time 
required to obtain DEC approval of the proposed Repair or Remediation action, if required, that the 
City estimates will be required to complete the Repair or Remediation.  In the event the City elects to 
undertake such Repair or Remediation the City shall, promptly thereafter, use commercially 
reasonable efforts to obtain DEC approval in accordance with Section 12.19(a)(ii) of this Agreement, 
and after receipt of DEC approval of any proposed Repair or Remediation action, if required, 
commence such Repair or Remediation and shall diligently complete such Repair or Remediation, to 
the satisfaction of all federal, state and City agencies having jurisdiction over such work and the 
standards of a first class, tournament quality daily fee golf course and a Jack Nicklaus Signature golf 
course.  If the City elects not to undertake such Repair or Remediation or, having elected to perform 
such Repair or Remediation, fails to promptly commence the Repair or Remediation or to diligently 
complete such Repair or Remediation in accordance with the standards set forth herein within one 
hundred eighty (180) days of commencing such Repair or Remediation, Licensee may either (i) 
terminate this License Agreement or (ii) perform such Repair or Remediation, subject to DEC 
approval of any proposed Repair or Remediation action, if required. 

(iv) In the event that the Repair or Remediation described above in this Section 
12.19(e) is required due to an emergency condition or a condition that materially and adversely 
affects Licensee’s Grow-In, construction of the Required Capital Improvements or operation of the 
Licensed Premises, or any part thereof (whether or not such emergency qualifies as an emergency 
pursuant to the New York City Charter or New York General Municipal Law, Article 5-A, §103, 
subsection 4), Licensee may request a meeting with Parks to discuss a plan for expediting the 
remediation, repair or replacement, as applicable, and Licensee and Parks shall attempt in good faith 
to promptly negotiate a mutually acceptable solution to expedite the remediation, repair, or 
replacement.   

(v) In the event that the time to complete such Repair or Remediation under this 
Section 12.19(e), including any time required to obtain any required DEC approval, as reasonably 
estimated by the City, exceeds twelve (12) months, and if, during such twelve (12) month period, 
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Licensee would not be able to conduct business at the Licensed Premises, Licensee shall have the 
right to terminate this Agreement. 

(vi) (A)  If (x) the City or Parks discovers (without any obligation to investigate) any 
maintenance, repair, replacement, removal, remediation or other work required to be performed by 
Licensee pursuant to Section 12.19(a) (“Licensee Repair or Remediation”), then the City or Parks, 
as the case may be, shall send a written notice to Licensee (the “Licensee Repair or Remediation 
Notice”) requesting that Licensee comply with such Licensee Repair or Remediation obligations, or 
(y) Licensee discovers any Licensee Repair or Remediation that Licensee is required to perform 
pursuant to Section 12.19(a), then Licensee shall send a written notice to the City.  The Parties agree 
that Licensee’s failure to perform a Licensee Repair or Remediation in accordance with the 
provisions of this Agreement shall be deemed a material breach or failure to substantially comply 
with this Agreement. 

(B) If the subject Licensee Repair or Remediation does not require Licensee 
Repair or Remediation of an Environmental Condition, then Licensee shall, within one 
hundred twenty (120) days after receipt of such Licensee Repair or Remediation Notice or 
after Licensee has sent a written notice to the City pursuant to Section 12.19(e)(vi)(A) above, 
commence such Licensee Repair or Remediation and shall diligently complete such Licensee 
Repair or Remediation, to the satisfaction of all federal, state and City agencies having 
jurisdiction over such work and the standards of a first class, tournament quality daily fee 
golf course and a Jack Nicklaus Signature golf course within one hundred eighty (180) days 
of commencing such Licensee Repair or Remediation.   

(C) If the subject Licensee Repair or Remediation requires Licensee Repair or 
Remediation of an Environmental Condition, within one hundred twenty (120) days after its 
receipt of such Licensee Repair or Remediation Notice or after Licensee has sent a written 
notice to the City pursuant to Section 12.19(e)(vi)(A) above, Licensee shall give written 
notice to the City of the amount of time, including any time required to obtain DEC approval 
of the proposed Licensee Repair or Remediation action, if required, that Licensee estimates 
will be required to complete the Licensee Repair or Remediation.  Licensee shall, (x) 
promptly thereafter, submit its proposed submission for DEC to Parks for Parks’ approval, 
which approval shall be given or withheld (and if withheld shall state the reason for such 
withholding and the changes required by Parks) as expeditiously as reasonably possible to 
avoid any delay in the proposed submission to the DEC and in no event later than the earlier 
of (i) two (2) days prior to the time the submission is due to the DEC or (ii) fifteen (15) 
business days from the date of receipt of such request for approval by Parks and (y) after 
receipt of DEC approval of any proposed Licensee Repair or Remediation action, if required, 
commence such Licensee Repair or Remediation and shall diligently complete such Licensee 
Repair or Remediation, to the satisfaction of all federal, state and City agencies having 
jurisdiction over such work and the standards of a first class, tournament quality daily fee 
golf course and a Jack Nicklaus Signature golf course within one hundred eighty (180) days 
of commencing such Licensee Repair or Remediation. 

(f) (i) If Licensee conducts a Repair or Remediation action at the Licensed Premises, as set 
forth in Section 12.19(e) (other then a Licensee Repair or Remediation action that Licensee is 
required to perform pursuant to Section 12.19(a)), then the City shall pay or reimburse Licensee in 
an amount equal to the reasonable cost of the Repair or Remediation (including all consultants, 
experts’ and attorneys’ fees) actually paid or incurred by Licensee, provided that documentation of 
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such costs, satisfactory to the City, is submitted to the City.  In the event that the City fails to pay or 
reimburse Licensee for such amount within sixty (60) days after receipt of satisfactory 
documentation of such costs and written demand, Licensee shall be entitled to a License Fee Credit 
in such amount, with interest thereon at the Interest Rate as set forth in Section 4.10 hereof, which 
License Fee Credit and interest, subject to the last sentence of Section 4.10, shall be Licensee’s sole 
remedy hereunder for such costs of the Repair or Remediation.  For the sake of clarity, the City shall 
not pay or reimburse Licensee and Licensee shall not be entitled to any License Fee Credit or any 
other remedy for conducting a Licensee Repair or Remediation action at the Licensed Premises that 
Licensee is required to perform pursuant to Section 12.19(a).  

(ii) Without limiting Licensee’s rights under this Agreement, if Licensee performs any 
maintenance, repairs, replacement, restoration, or rebuilding that is required by reason of material 
defects of design, manufacture, construction or installation of the City’s Work or any other Capital 
Improvements performed by or on behalf of the City which may appear or to which damage may occur 
because of such defect during the period beginning after the one (1) year anniversary of Substantial 
Completion with respect to any applicable item of the City’s Work or other Capital Improvement, 
then the costs and expenses of such work shall be a Capital Improvement Cost and shall be credited 
against the Minimum Capital Improvement Cost to be expended by Licensee under this Agreement.  

(g) If Licensee’s operation of (A) at least two (2) Holes in accordance with the terms of 
this Agreement is adversely interrupted, impacted or restricted for (x) at least two (2) consecutive 
months during the golf season (which shall mean the period commencing on May 1st of a calendar 
year and ending on September 30th of the same calendar year) or (y) at least three (3) consecutive 
months at any time, or (B) the Practice Facility is adversely interrupted, impacted or restricted for at 
least the period between May 1st of a calendar year and September 30th of the same calendar year, 
through no fault of Licensee, due to (i) repairs, alterations, improvements, additions or maintenance 
work being performed by or on behalf of the City and/or Parks pursuant to Section 19.3; (ii) where 
such matter shall be within the City’s and/or Parks’ control, the City's and/or Parks’ failure to 
provide (or cause to be provided) Utilities or other services that they are required to provide 
hereunder; (iii) Repair or Remediation being performed by or on behalf of the City and/or Parks 
pursuant to Section 12.19(a), including any Repair or Remediation being performed by Licensee on 
behalf of the City pursuant to Section 12.19(e); (iv) failure of the City and/or Parks to perform their 
Repair or Remediation obligations under Section 12.19(a); (v) the existence or remediation of 
Environmental Conditions and/or effects of Environmental Conditions by or on behalf of either the 
City or Parks or Licensee (except to the extent that the Environmental Conditions and/or effects of 
Environmental Conditions are caused or exacerbated by the negligence or willful misconduct of any 
of the Licensee Indemnitees), or (v) Force Majeure, then, in such an event Licensee shall provide 
Parks with written documentation of same, and thereafter Licensee and Parks shall meet as soon as 
possible after notice from Licensee to Parks requesting a meeting (and in any event no later than 
within five (5) business days after such notice from Licensee to Parks) and cooperate in good faith to 
agree to an equitable solution to minimize such adverse effect, it being acknowledged and agreed by 
the Parties that Licensee is not assuming the risk with respect to the foregoing items listed above in 
this Section 12.19(g).  While the Parties shall use good faith efforts to agree to an equitable solution 
as quickly as possible, Parks shall provide its proposed solution no later than fifteen (15) business 
days from the Parties’ meeting in accordance with the preceding sentence.   Without limiting the 
scope of potential equitable solutions, the Parties recognize that an equitable solution may, depending 
on the circumstances and subject to compliance with applicable Legal Requirements, include, among 
other things, providing License Fee Credits; directly reimbursing Licensee for reasonable costs and 
expenses actually paid or incurred by Licensee, reducing the Minimum Annual Fee; extension of the 
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Concession Period; and allowing Licensee to operate and/or maintain the Licensed Premises to a 
standard lower than that required under the License Agreement; provided that an equitable solution 
shall not include lowering the standard of operation or maintenance below that of a “first class” golf 
course facility unless Parks and Licensee mutually agree to such reduction in each such Party’s sole 
discretion.  If Licensee acts in good faith to reach an equitable solution and the Parties are unable to 
reach an equitable solution, Licensee shall have the right to seek all appropriate legal and equitable 
remedies. 

(h) In the event that the Golf Course Facilities and the Clubhouse cannot be reasonably 
operated for a period of twelve (12) consecutive months to the standard of a first class, tournament 
quality daily fee golf course, by reason of any of the conditions set forth in Section 12.19(g), then 
Licensee may elect to terminate this License Agreement.  If by reason of the conditions set forth in 
Section 9.40(z) Licensee is unable to complete the Grow-In so that the Licensed Premises can be 
operated to the standard of a first class, tournament quality daily fee golf course within the period of 
two (2) years following the City’s receipt of a notice pursuant to Legal Requirements (including any 
notice from the DEC) requiring the City to perform any City’s Reconstruction Activity (a 
“Reconstruction Notice”), then Licensee may elect to terminate this License Agreement, provided, 
however, if the City challenges (through administrative or judicial process, as applicable) a 
Reconstruction Notice in good faith, then the two (2) year period following City’s receipt of such 
Reconstruction Notice shall be tolled beginning on the date that the City initiates its challenge 
(through administrative or judicial process, as applicable) until the earlier of: (i) such time that the 
City’s challenge is denied beyond any right of appeal, and the two (2) year period shall begin or 
continue running, as the case may be, from the date of such denial or (ii) if the City is required 
pursuant to Legal Requirements to perform City’s Reconstruction Activities regardless of its good 
faith challenge of the Reconstruction Notice, such time that the City commences performance of 
City’s Reconstruction Activities after initiating the City’s challenge (through administrative or 
judicial process, as applicable) of the Reconstruction Notice.  The City shall provide to Licensee 
notice of its receipt of any Reconstruction Notice within ten (10) business days after the City’s 
receipt thereof.    

(i) If Licensee terminates this License Agreement pursuant to Sections 12.19(e)(ii), (iii), 
(v) or (h), the City shall pay the Termination Payment, with accrued interest thereon, as applicable, at 
the Interest Rate as set forth in Section 3.2(b) hereof, to Licensee in accordance with the provisions 
of Section 3.2. The exercise of all options granted to Licensee under this Section 12.19 shall be 
solely at the discretion of the Licensee and shall be effective upon thirty (30) days written notice to 
the Commissioner.  

13. EQUIPMENT 

13.1 Except for and without limiting the City’s and Parks’ obligations under the Development 
Agreement and this Agreement (including, without limitation, Section 12.19(a) of this Agreement), 
Licensee shall, at its sole cost and expense and to the satisfaction of Commissioner, acquire, provide, 
install or affix and replace, if necessary, all equipment materials and supplies necessary for the 
operation of the Licensed Premises, and put, keep, repair, preserve and maintain in good order all 
equipment found on, placed in, installed in or affixed to the Licensed Premises.   

13.2 Commissioner represents that City has title to all Fixed Equipment.  Licensee shall have the 
use of all Fixed Equipment located on the Licensed Premises.  
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13.3 Title to any Additional Fixed Equipment, and to all construction, renovation, or 
improvements made to the Licensed Premises shall vest in and belong to the City at the City's option, 
which option may be exercised at any time after the Substantial Completion of the affixing of said 
equipment or the Substantial Completion of such construction, renovation or improvement.  To the 
extent City chooses not to exercise such option, it shall provide written notice thereof to Licensee, 
and it shall be the responsibility of Licensee, at its sole cost and expense, to remove such equipment 
during the Removal Period.  For avoidance of doubt the Parties agree that Licensee shall not under 
any circumstances be required to remove completed buildings, heating, plumbing, air conditioning, 
electrical wiring, elevators, windows and ventilation fixtures.  Notwithstanding the foregoing, 
Licensee shall have the right, at its sole cost and expense, to dispose of and replace any equipment 
subject to applicable law, including, without limitation, all Fixed and Additional Fixed Equipment 
and Expendable Equipment that is obsolete or that exceeds its useful life, provided that such Fixed 
and Additional Fixed Equipment is replaced with equipment of similar quality.  

14. EXPENDABLE EQUIPMENT 

14.1 Except for and without limiting the City’s and Parks’ obligations under the Development 
Agreement and this Agreement (including, without limitation, Section 12.19(a) of this Agreement) 
Licensee shall supply, at its own cost and expense, all Expendable Equipment, consumables and 
operating supplies and equipment reasonably required for the operation of this License Agreement, 
including, but not limited to, tables and chairs, and office furniture, and replace same at its own cost 
and expense when requested by Commissioner.   

14.2 Licensee shall, to the reasonable satisfaction of Parks, supply a fleet of a sufficient number of 
golf carts for the successful operation of the Golf Course, maintain them in good condition, and 
replace them as reasonably necessary over the length of the Concession Period. 

14.3 Except as provided in Section 10.1, title to all Expendable Equipment obtained by Licensee 
shall remain in Licensee and such equipment shall be removed by Licensee at the termination or 
expiration of this License Agreement.  In the event Expendable Equipment remains in the Licensed 
Premises following such termination or expiration and after the Removal Period without Parks’ 
express permission, Commissioner may treat such Expendable Equipment as abandoned and charge 
all reasonable costs and expenses incurred in the removal thereof to Licensee. 

14.4 The Expendable Equipment to be removed by Licensee pursuant to Section 14.3 above shall 
be removed from the Licensed Premises in such a way as shall cause no damage to the Licensed 
Premises.  Notwithstanding its vacating and surrender of the Licensed Premises, Licensee shall 
remain liable to City for any damage it caused to the Licensed Premises. 

15. CONDITION UPON SURRENDER 

15.1 At the expiration or sooner termination of this License Agreement, Licensee shall surrender 
the Licensed Premises, and the Fixed and Additional Fixed Equipment to which City holds title, in at 
least as good a condition as said Licensed Premises and the Fixed and Additional Fixed Equipment 
were found by Licensee, reasonable wear and tear excepted. 

15.2 Except as provided in this License Agreement and/or the Development Agreement, Licensee 
acknowledges that it is acquiring a license to use the Licensed Premises solely in reliance on its own 
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investigation and that no representations, warranties or statements have been made by the City 
concerning the fitness thereof.   

16. RESERVATION FOR PARKS SPECIAL EVENTS 

16.1 (a) For the purposes of this Section 16.1 and Section 16.2 only, the term “Parks 
Sponsored Special Event(s)” shall mean any event conducted, sponsored or contracted by Parks or 
its designee for which Parks has issued a Special Event Permit and which is consistent with the 
intended uses of the Licensed Premises.  Licensee agrees to reserve all or a portion of the Licensed 
Premises as requested by Parks for Parks Sponsored Special Events; provided that (i) Licensee shall 
only be required to make the Licensed Premises available to Parks for up to six (6) Parks Sponsored 
Special Events per Operating Year (each of which such Parks Sponsored Special Events shall be no 
longer than twelve (12) hours); (ii) Parks will use its best efforts not to interfere with or impede 
Licensee’s income generating activities under the terms and conditions of this License Agreement or 
any of the Licensee’s other rights, powers and privileges necessary for the proper conduct  and 
operation of the License; (iii) the scheduling of any Parks Sponsored Special Event is subject to the 
prior approval of Licensee, which may be withheld if Licensee has any event scheduled pursuant to 
Section 9.3(a) (and for the sake of clarity, Parks shall not require Licensee to cancel or postpone any 
such scheduled event); and (iv) Parks agrees to schedule such Parks Sponsored Special Events no 
less than thirty (30) days prior to the Parks Sponsored Special Event.  

(b) Notwithstanding anything to the contrary in this Agreement, Parks will use its 
reasonable efforts to ensure that any third party sponsoring or promoting any Parks Sponsored 
Special Event pursuant to Section 16.1(a) will be responsible for maintenance, repair and clean-up 
associated with any such Parks Sponsored Special Event and Parks shall require any such third party 
to (i) purchase insurance for said special event, naming Licensee as an additional insured party; (ii) 
post a clean-up and restoration bond to ensure clean-up and restoration of the Licensed Premises; and 
(iii) indemnify Licensee Indemnitees for such losses, claims, suits, damages and costs associated 
with any such Parks Sponsored Special Event including reasonable attorney’s fees, to the extent that 
such losses, claims, suits, damages and costs are not attributable to the actions or omissions of any of 
the Licensee Indemnitees.  Commissioner represents to Licensee that Commissioner has not granted 
to any other person or entity any license, permit, or right of possession or use which would prevent 
Licensee in any way from performing its obligations and realizing its rights under this License 
Agreement.  

16.2 Parks agrees to notify any third party operator or sponsor of Parks Sponsored Special Events 
of Licensee’s rights to the Licensed Premises and to provide same with the name and telephone 
number of Licensee’s Manager.   

17. PROHIBITION AGAINST TRANSFER 

17.1 Except as provided in this License Agreement (including, without limitation, use of the 
Concession by the public as a golf course and Sections 18.1 thru 18.4 hereof), Licensee shall not sell, 
transfer, assign, sublicense or encumber in any way this License Agreement hereby granted, a 
majority of the shares of Licensee, or any equipment furnished as provided herein (provided that 
Licensee shall have the right to enter into equipment leases for or grant security interests in 
Expendable Equipment), or any interest therein, or consent, allow or permit any other person or party 
to use any part of the Licensed Premises, building, space or facilities covered by this License 
Agreement, nor shall this License Agreement be transferred by operation of law, unless approved in 
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advance in writing by Commissioner, it being the purpose of this License Agreement to grant this 
License Agreement solely to Licensee herein named. 

18. ASSIGNMENTS AND SUBLICENSES 

18.1 Licensee may assign or sublicense its interest in whole or in part in this License Agreement 
provided that Licensee obtains the Commissioner's prior written approval, as follows: 

(a) No assignment or other transfer of any interest in this License Agreement shall be 
permitted which, alone or in combination with other prior or simultaneous transfers or assignments, 
would have the effect of changing the ownership and/or control, whether direct or indirect, of more 
than forty-nine percent (49%) of stock or voting control of Licensee in the Licensed Premises 
without the prior written consent of Commissioner.  Licensee shall present to Commissioner the 
assignment or sublicense agreement for approval, together with any and all information as may be 
required by the City for such approval including a statement prepared by a certified public accountant 
indicating that the proposed assignee or sublicensee has a financial net worth reasonably acceptable 
to the Commissioner together with a certification that it shall provide management control reasonably 
acceptable to the Commissioner for the management and operation of the Licensed Premises.  The 
constraints contained herein are intended to assure the City that the Licensed Premises are operated 
by persons, firms and corporations that are experienced and reputable operators and are not intended 
to diminish Licensee’s interest in the Licensed Premises or to create any rights to payment as a 
condition of the granting of any required consent or approval. 

(b) As used in this Section 18 the term “assignment” shall be deemed to include any 
direct or indirect assignment, sublet, sale, pledge, mortgage, transfer of or change in more than forty–
nine percent (49%) in stock and/or voting control of the Licensee, including any transfer by operation 
of law.  No sale or transfer of the stock owned by Licensee or its nominee may be made under any 
circumstance if such sale will result in a change of control violative of the intent of this Section 18. 

18.2 Should Licensee choose to assign or sublicense the management and operation of any 
element of the Licensed Premises to another party, Licensee shall seek the approval of the 
Commissioner by submitting a written request including proposed assignment documents as provided 
above.  The Commissioner may request any additional information Commissioner reasonably deems 
necessary and Licensee shall promptly comply with such requests. 

18.3 No consent to or approval of any assignment or sublicense granted pursuant to this Section 
18 shall constitute consent to or approval of any subsequent assignment or sublicense.  Failure to 
comply with this provision shall cause the immediate termination of this License Agreement. 

18.4 Except as set forth in Section 18.6 below, nothwithstanding anything to the contrary 
contained in this Agreement, Licensee shall have the right to assign this License Agreement and the 
direct and indirect members of Licensee shall have the right to transfer of any direct or indirect 
ownership interests in Licensee, without the consent of the City, Parks or the Commissioner to (i) 
Donald J. Trump, (ii) the spouse and descendants of Donald J. Trump (including any related trusts 
controlled by, and established and maintained for the benefit of Donald J. Trump or such spouse or 
descendants), (iii) the estate of any of the foregoing or (iv) any entity in which Donald J. Trump 
and/or any of the parties referred to in clauses (i), (ii) or (iii) above has an ownership interest, 
provided that the proposed assignee/transferee is found by Parks, acting reasonably, to be responsible 
consistent with Section 1-07 of the FCRC Concession Rules, and further provided that the proposed 
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assignee agrees in writing to assume all of Licensee’s responsibilities and obligations under the 
Agreement, and further provided that the Development Agreement, if then in effect, is 
simultaneously assigned to such entity.  Licensee and proposed assignee/transferee shall comply with 
Vendex procedures in connection with any such assignment/transfer. 

18.5 This License Agreement may be assigned by the City to any governmental corporation, 
governmental agency or governmental instrumentality having authority to accept such assignment 
provided such assignee assumes all of the City’s obligations hereunder, and further provided that the 
Development Agreement is simultaneously assigned to such entity.  The City shall provide the 
Licensee with prior written notice of any such assignment. 

18.6 Notwithstanding anything to the contrary set forth in this Article 18, any assignment or 
sublicense by Licensee of any of its obligations under this Agreement that impacts upon the use of 
the Endorsement or the Nicklaus Subcontract shall be subject to the approval of Nicklaus Design (not 
to be unreasonably withheld or denied) and the provisions of Section 1.8 above; provided that, 
notwithstanding anything in the foregoing to the contrary, the direct or indirect transfer of ownership 
interests in Licensee shall not require the approval of Nicklaus Design as long as the proposed 
transferee/assignee is found by Parks, acting reasonably, to be responsible consistent with Section 1-
07 of the FCRC Concession Rules. 

 

19. ALTERATIONS 

19.1 (a) “Alteration” shall mean (excepting ordinary repair and maintenance): 

(i) any restoration (to original premises or in the event of fire or other cause), 
rehabilitation, modification, addition or improvement to Licensed Premises; or 

(ii) any work affecting the plumbing, heating, electrical, water, mechanical, 
ventilating or other systems of Licensed Premises. 

(b) Licensee may make Alterations and Capital Improvements to the Licensed Premises 
only in accordance with the requirements of subsection (c) of this Section 19.1.  Capital 
Improvements shall not include routine maintenance and repairs required to be performed in the 
normal course of management and operation of the Licensed Premises which may be undertaken by 
Licensee without approval by Nicklaus Design or Parks and/or the City. Licensee may use Capital 
Reserve Funds to pay for Alterations to the extent such Alterations are Capital Improvements.  
Alterations shall become property of the City, at the option of the City, upon their attachment, 
installation or affixing to the Licensed Premises.   

(c) In order to make Alterations and Capital Improvements to the Licensed Premises 
pursuant to subsection (b) of this Section 19.1, Licensee shall: 

(i) submit to Parks whatever designs, plans, specifications, cost estimates, 
agreements and contractual understandings that may pertain to the contemplated Alterations or 
Capital Improvement; 
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(ii) obtain the approval of the Commissioner, and, if required hereunder, of 
Nicklaus Design, to such Alterations or Capital Improvements in accordance with subsection (d) of 
this Section 19.1;  

(iii) insure that work performed and Alterations made on Licensed Premises are 
undertaken and completed in accordance with submissions approved pursuant to subsection (i) of 
this Section 19.1(c), in a good and workmanlike manner, and within a reasonable time; and 

(iv) notify Commissioner of completion of, and the making final payment for, any 
Alteration within ten (10) days after the occurrence of said completion or final payment. 

(d) (i) With regard to the Golf Course (but subject to Section 19.1(d)(ii) below), 
pursuant to the Nicklaus Subcontract, no substantial changes can be made to the Golf Course without 
the prior written approval of Nicklaus Design.  Licensee acknowledges and agrees that Licensee shall 
obtain (x) a written determination from Nicklaus Design as to whether any proposed Alterations or 
Capital Improvements to the Golf Course are substantial in nature, and, if so, the express prior 
written approval of Nicklaus Design to such Alterations or Capital Improvements; and (y) the 
express prior written approval of Parks prior to making any Alterations or Capital Improvements to 
the Golf Course.  Licensee shall request approval to commence Alterations or Capital Improvements 
from Parks and shall simultaneously provide Parks with copies of the documents set forth in 
subsection (i) of Section 19.1(c) together with the determination and approval, if required, from 
Nicklaus Design as described herein.  In the event that the proposed Alterations or Capital 
Improvements have a cost of less than one hundred thousand dollars ($100,000), Parks shall respond 
to any such approval request from Licensee within ten (10) business days of receipt of such request 
or such request shall be deemed approved.  In the event that the proposed Alterations or Capital 
Improvements have a cost of one hundred thousand dollars ($100,000) or greater, Parks shall use best 
efforts to respond to any such approval request from Licensee within thirty (30) business days of 
receipt of such request.  

(ii) Licensee shall have the right from time to time to make Capital 
Improvements or Alterations with regard to the Clubhouse, Snack Bars, shelter houses, sanitary 
facilities, drinking fountains, maintenance facilities, irrigation system, storm drainage system, dams, 
bridges, walls, cart paths, utility lines or other similar improvements, facilities or structures incidental 
to the Golf Course, subject to the prior written approval of the Commissioner.  For the sake of clarity 
and notwithstanding anything to the contrary contained in Section 19.1(d)(i), Licensee is not 
required to obtain the approval of Nicklaus Design in connection with the Capital Improvements or 
Alterations described in this Section 19.1(d)(ii).  Parks shall have the right, but not the obligation, to 
submit any such request for approval to make such Alterations or Capital Improvements to Nicklaus 
Design for its written approval or its confirmation that its approval is not required.  For all such 
proposed Alterations or Capital Improvements, Parks shall use best efforts to respond to any such 
approval request from Licensee within thirty (30) business days of receipt of such request, provided, 
however, that in the event such Alteration or Capital Improvement is needed to address an 
emergency condition, Licensee may address such emergency immediately upon notice to Parks, and 
Parks shall use best efforts to respond to Licensee’s approval request for the final Alteration or 
Capital Improvement within ten (10) days.   

(iii) Notwithstanding anything to the contrary contained herein, (A) the 
Commissioner’s approval shall not be required for Alterations or Capital Improvements to the 
interior of the Clubhouse or any other building or structure located on the Licensed Premises having 
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a cost of less than one hundred thousand dollars ($100,000) from Operating Year 1 until the end of 
Operating Year 5, one hundred and fifty thousand dollars ($150,000) from Operating Year 6 until  
the end of Operating Year 10, two hundred thousand dollars ($200,000) from Operating Year 11 until 
the end of Operating Year 15, and two hundred and fifty thousand dollars ($250,000) from Operating 
Year 16 until the end of Operating Year 20, and (B) the approval of Nicklaus Design shall not be 
required for Alterations or Capital Improvements to the interior of the Clubhouse or any other 
building or structure located on the Licensed Premises.   

19.2 In the event of an emergency or for health and safety reasons or following a default by 
Licensee in its obligations to repair and maintain the Licensed Premises for twenty five (25) days 
after notice, plus, if the default cannot be cured within such twenty five (25) day period, such 
additional time as may be reasonably necessary to cure such default, provided that Licensee promptly 
commences and diligently prosecutes such cure, the Commissioner may, in his reasonable discretion, 
make repairs, alterations, additions or improvements to Licensed Premises, but nothing in this 
Section 19.2 shall be deemed to obligate or require Commissioner to make any repairs, alterations, 
additions or improvements, nor shall this provision in any way affect or impair Licensee’s obligation 
herein in any respect.  Commissioner may also make repairs, alterations, additions, or improvements 
at the City's expense in other cases, provided however that in such cases the prior written approval of 
the Licensee must be obtained, such approval not to be unreasonably withheld, and this provision 
shall not in any way affect or impair Licensee’s obligation herein in any respect. 

19.3 Parks reserves the right to perform construction or maintenance work at the Licensed 
Premises pursuant to Section 19.2 or as required to be performed by Parks pursuant to this License 
Agreement at any time during the Term of this License Agreement (including pursuant to Sections 
9.40 and 12.19(a)(vi)), provided that, except in the case of an emergency or for health and safety 
reasons, if requested by Licensee, after the Concession Commencement Date, Parks shall use best 
efforts to perform such works at the Licensed Premises during the off season or in a manner that 
minimizes disruption of the Golf Course operations between April 1st and October 31st of any year.  
Licensee agrees to cooperate with Parks, to accommodate any such work by Parks and provide public 
and construction access through the Licensed Premises as deemed necessary by the Commissioner.  
Parks shall use its best efforts to give Licensee at least fourteen (14) days' written notice of any such 
work and to not unreasonably interfere with Licensee’s Grow-In, operations or use of the Licensed 
Premises.  In performing their obligations under this License Agreement, Parks and the City shall use 
commercially reasonable efforts to minimize the extent to which the Grow-In and use of the Golf 
Course and the Licensed Premises are disrupted.  Parks shall coordinate its work pursuant to this 
Section 19.3 with Licensee.  Parks or the City, as the case may be, shall be responsible for 
restoration of the Licensed Premises (subject to Section 12.19(a)(vi)) after the completion of any 
such work at the City’s sole cost and expense, provided however that if Parks performs work 
following a default by Licensee as set forth in Section 19.2, then subject to Section 4.4(c), Parks or 
the City may apply the Security Deposit, or as much thereof as may be necessary to compensate 
Parks or the City for the expense of performance of such work and/or restoration.  Parks may 
temporarily close a part or all of the Licensed Premises for a Parks purpose as determined by the 
Commissioner, provided that if such closure adversely interrupts, impacts or restricts Licensee’s 
operation of the Licensed Premises, then Licensee shall be entitled to exercise its rights and remedies 
pursuant to Section 12.19(g) of this Agreement.  For the sake of clarity, all City’s Reconstruction 
Activities shall be performed pursuant to and in accordance with this Section 19.3. 
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20. COMPLIANCE WITH LAWS 

20.1 Except as otherwise specifically provided herein and without limiting Park’s or the City’s 
obligations under this License Agreement, in the performance of Licensee’s duties hereunder, 
Licensee shall comply and cause its employees and agents to comply with all laws (including but not 
limited to Environmental Laws), rules, regulations, orders and Governmental Approvals now or 
hereafter reasonably prescribed by Commissioner applicable to Licensee’s particular use of the 
Licensed Premises, and to comply with all Legal Requirements (including but not limited to 
Environmental Laws) applicable to Licensee’s particular use and occupation of the Licensed 
Premises. 

20.2  Licensee shall not use or allow the Licensed Premises, or any portion thereof, to be used or 
occupied for any unlawful purpose or in any manner violative of a certificate pertaining to occupancy 
or use during the Term of this License Agreement. 

21. NON-DISCRIMINATION 

21.1 With respect to all employment decisions, Licensee shall not unlawfully discriminate against 
any employee or applicant for employment because of race, creed, color, national origin, age, sex, 
handicap, marital status, or sexual orientation. 

21.2 All advertising for employment shall indicate that Licensee is an Equal Opportunity 
Employer. 

22. NO WAIVER OF RIGHTS 

22.1 No acceptance by Commissioner of any compensation, fees, penalty sums, charges or other 
payments in whole or in part for any periods after a default of any terms and conditions herein shall 
be deemed a waiver of any right on the part of Commissioner to terminate this License Agreement.  
No waiver by Commissioner or Licensee of any default on the part of the other party hereto in 
performance of any of the terms and conditions herein shall be construed to be a waiver of any other 
or subsequent default in the performance of any of the said terms and conditions. 

23. INDEMNIFICATION 

23.1 To the fullest extent permitted by law, Licensee shall defend, indemnify and hold the 
Indemnitees harmless against any and all Claims, for which they are or may be liable as a result of 
any personal injury, death or property damage arising, in whole or in part, out of the work, activities 
or operations of any of the Licensee Indemnitees at the Licensed Premises pursuant to this License 
Agreement, except for Claims arising from Environmental Conditions and/or effects of 
Environmental Conditions, whether such Environmental Conditions and/or effects of Environmental 
Conditions are presently existing or arise after the date hereof except to the extent that such 
Environmental Condition and/or effects of Environmental Conditions are caused or exacerbated by 
the negligence or willful misconduct of any of the Licensee Indemnitees.  Notwithstanding anything 
to the contrary contained herein, the provisions of this indemnification shall not be construed to 
indemnify or provide for the defense of any Indemnitees to the extent any Claims are attributable to 
the acts or omissions of the Indemnitees provided, however, for the sake of clarity, notwithstanding 
the foregoing, the indemnity or provision for the defense of Indemnitees shall apply to the extent any 
Claims are attributable to any Environmental Conditions and/or effects of Environmental Conditions 
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to the extent that such Environmental Conditions and/or effects of Environmental Conditions are 
caused or exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees.  
Licensee’s duty to defend, indemnify and hold the Indemnitees harmless, as provided in this Section 
23.1, shall survive the expiration or sooner termination of this License Agreement. 

23.2 Intentionally Omitted  

23.3   Licensee’s duty to defend, indemnify and hold the Indemnitees harmless, as provided in 
Section 23.1, shall not be abrogated, diminished or otherwise affected by Licensee’s further duty on 
their behalf to procure and maintain insurance pursuant to the provisions of Section 25 hereof, nor by 
their failure to avail themselves of the benefits of such insurance by due and timely demand upon the 
insurers therefor, and shall survive the expiration or sooner termination of this License Agreement. 

23.4 Except as expressly provided in this License Agreement and/or in the Development 
Agreement, Licensee assumes all risk in the operation of this License Agreement.  For the sake of 
clarity, and without limiting the City’s or Parks’ obligations under this Agreement, Licensee shall not 
be deemed to assume the risks associated with (a) Parks Sponsored Special Events, (b) any portion of 
the Licensed Premises prior to delivery of possession of such portion of the Licensed Premises to 
Licensee in accordance with the provisions of this License Agreement and the Development 
Agreement (except if Licensee performs any Capital Improvement or other activities on any portion 
of the Licensed Premises prior to delivery thereof to Licensee, then subject to the terms of this 
Agreement and the Development Agreement and without limiting Parks’ or the City’s obligations 
under this Agreement and the Development Agreement, Licensee shall assume the risk for such 
Capital Improvement or activity), (c) the City’s or Parks’ construction of the Golf Course, the Snack 
Bars and other facilities to be constructed by the City or Parks pursuant to this License Agreement 
and the Development Agreement (including City’s Reconstruction Activities), (d) any Environmental 
Conditions and/or effects of Environmental Conditions whether such Environmental Conditions 
and/or effects of Environmental Conditions are presently existing or arise after the execution of this 
Agreement (except to the extent that such Environmental Conditions and/or effects of Environmental 
Conditions are caused or exacerbated by the negligence or willful misconduct of any of the Licensee 
Indemnitees), (e) any settlement due to the Landfill, and (f) any of the City’s or Parks’ 
responsibilities under the DEC Part 360 Permit, the DEC Deed or other applicable Legal 
Requirements with respect to Environmental Conditions and/or effects of Environmental Conditions, 
except as otherwise provided in this License Agreement or the Development Agreement. 

23.5 Without limiting the City’s and Parks obligations under the Development Agreement 
and this Agreement (including, without limitation, Section 12.19(c) of this Agreement), the City 
shall defend, indemnify and hold the Licensee Indemnitees harmless against any and all Claims for 
which they are or may be liable as a result of any personal injury, death or property damage arising, 
in whole or in part, out of the work, activities or operations of the City or Parks, or the City’s or 
Park’s employees, contractors or other agents, at the Licensed Premises, including, without  
limitation, the City’s or Park’s construction of the Golf Course, the Snack Bars and other facilities to 
be constructed by the City or Parks pursuant to the Development Agreement (including City’s 
Reconstruction Activities), and any Environmental Conditions and/or effects of Environmental 
Conditions presently existing or arising after the execution of this Agreement (except to the extent 
that such Environmental Conditions and/or effects of Environmental Conditions are caused or 
exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees) and any 
conditions existing on any portion of the Licensed Premises delivered to Licensee existing as of the 
date of delivery of such portion of the Licensed Premises to Licensee pursuant to this Agreement and 
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the Development Agreement, except to the extent caused by the negligence or willful misconduct of 
any of the Licensee Indemnitees prior to delivery of such portion of the Licensed Premises to 
Licensee.  Notwithstanding anything to the contrary contained herein, the provisions of this 
indemnification shall not be construed to indemnify or provide for the defense of Licensee 
Indemnitees to the extent any Claims are attributable to the acts or omissions of any of the Licensee 
Indemnitees, provided, however, for the sake of clarity, notwithstanding the foregoing, the indemnity 
or provision for the defense of Licensee Indemnitees shall apply to the extent any Claims are 
attributable to any Environmental Conditions and/or effects of Environmental Conditions (except to 
the extent that such Environmental Conditions and/or effects of Environmental Conditions are caused 
or exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees).  The 
City’s duty to defend, indemnify and hold the Licensee Indemnitees harmless, as provided in this 
Section 23.5, shall survive the expiration or sooner termination of this License Agreement. 

23.6 (a) In the City’s defense of the Licensee Indemnitees (or any one of them), as applicable, 
in accordance with the terms of this Agreement (including, without limitation Section 12.19(c) and 
Article 23), the City shall not, without the prior written consent of Licensee, (i) make any non-
monetary settlement of any Claims against any of the Licensee Indemnitees or (ii) make any 
monetary settlement of any Claims against any of the Licensee Indemnitees unless such monetary 
settlement is free of any admission of guilt or wrongdoing by any of the Licensee Indemnitees.  
Additionally, the City agrees (i) to make good faith efforts to consult with Licensee regarding legal 
strategy in the defense of any Claims against any of the Licensee Indemnitees (including positions 
asserted, claims and counterclaims) and (ii) not to portray any of the Licensee Indemnitees in a 
negative light. 
 

(b) In Licensee’s defense of the Indemnitees (or any one of them), as applicable, in 
accordance with the terms of this Agreement (including, without limitation Section 12.19(c) and 
Article 23), Licensee shall not, without the prior written consent of the City, (i) make any non-
monetary settlement of any Claims against any of the Indemnitees or (ii) make any monetary 
settlement of any Claims against any of the Indemnitees unless such monetary settlement is free of 
any admission of guilt or wrongdoing by any of the Indemnitees.  Additionally, Licensee agrees (i) to 
make good faith efforts to consult with the City regarding legal strategy in the defense of any Claims 
against any of the Indemnitees (including positions asserted, claims and counterclaims) and (ii) not to 
portray the City in a negative light. 
 

24. WAIVER OF COMPENSATION 

24.1 Except as otherwise provided in this Agreement or in the Development Agreement, 
including, without limitation, any provisions which provide for a License Fee Credit (with interest 
thereon at the Interest Rate as set forth in Section 4.10 hereof) or Termination Payment (with interest 
thereon, as applicable, at the Interest Rate as set forth in Section 3.2(b) hereof) to Licensee, Licensee 
hereby expressly (i) waives any and all claims for compensation for any and all loss or damage 
sustained by reason of or arising from, and (ii) releases and discharges Parks, the Commissioner, his 
agents, and City from, any and all demands, claims, actions, and causes of action arising from, (1) 
any defects, including, but not limited to, deficiency or impairment of the water supply system, gas 
mains, electrical apparatus or wires furnished for the Licensed Premises, or (2) any loss of any gas 
supply, water supply, heat or current which may occur from time to time, or (3) fire, water, 
windstorm, tornado, explosion, civil commotion, strike or riot, except, in each case, to the extent 
arising from (A) the negligence or willful misconduct of Parks or the City or due to Environmental 
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Conditions and/or the effects of Environmental Conditions (except to the extent such Environmental 
Conditions and/or effects of Environmental Conditions are caused or exacerbated by the negligence 
or willful misconduct of any of the Licensee Indemnitees), (B) the Landfill at the Licensed Premises, 
or (C) any material defects in design, manufacture, construction or installation by the City or Parks or 
their contractors or other agents. 

24.2 Except as set forth in Section 3.2(b) and any other provision of this Agreement or the 
Development Agreement which specifically provides for the payment of a Termination Payment, 
Licensee expressly waives any and all claims for compensation, loss of profit, or refund of its 
investment, if any, or any other payment whatsoever, in the event this License Agreement is 
terminated in accordance with the terms of this License Agreement; provided that for the sake of 
clarity, Licensee shall be entitled to interest, as applicable, on any Termination Payment at the 
Interest Rate as set forth in Section 3.2(b) of this Agreement.   

25. INSURANCE 

25.1 Licensee shall, at its own cost and expense, procure and maintain on or before the 
Concession Commencement Date and thereafter during the Term of this License Agreement, such 
insurance as will:   

(a)  protect Licensee from Worker’s Compensation, including Employer’s Liability and 
Disability claims; 

(b)  insure Licensee, its agents and sublicensees, and Licensee Indemnitees, the City, 
Parks, and their respective officials, agents and employees against any and all Claims, for which 
they, or any of them, are or may be liable as a result of any bodily injury, including death, or property 
damage arising, in whole or in part, from Licensee’s operations pursuant to this License Agreement, 
including but not limited to any accident occurring on the Licensed Premises, the operation of the 
Licensed Premises, and the design, construction, installation, operation, repair, maintenance, 
replacement or removal of any Capital Improvements by Licensee or any of the Licensee 
Indemnitees.  For the sake of clarity, such insurance shall not apply to the extent Claims are related 
to (x) an Environmental Condition and/or the effects of Environmental Conditions (except to the 
extent the Environmental Conditions and/or effects of Environmental Conditions are caused or 
exacerbated by the negligence or willful misconduct of Licensee or any of the Licensee Indemnitees), 
or (y) any other matter for which the City or Parks is responsible or liable under this Agreement or 
the Development Agreement;  

 (c) provide coverage against business interruption losses; and 

 (d) insure the Licensed Premises, including without limitation all structures and the 
Fixed and Additional Fixed Equipment, against any damage from any cause whatsoever. 

25.2   (a) The policies shall provide the amounts of insurance hereafter mentioned, and 
before the Concession Commencement Date, Certificates of Insurance and Broker’s Certification in 
forms satisfactory to the Commissioner shall be submitted to Commissioner for his approval and 
retention.  Each policy shall be endorsed to reflect that “No cancellation of or change in this policy 
shall become effective until after thirty (30) days notice by Certified Mail to Asst. Commissioner for 
Revenue and Marketing, Department of Parks & Recreation, The Arsenal, 830 Fifth Avenue, New 
York, New York 10065.”  Licensee shall be solely responsible for the payment of all premiums, 
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deductibles and other costs relating to the policies of insurance required under this License 
Agreement.  Licensee shall obtain from the insurance broker accounting statements providing 
evidence that the premiums for the insurance policies have been paid and shall submit such 
accounting statements to Commissioner.  There shall be no self-insurance program relating to any 
such insurance, unless approved in writing by the Commissioner, which approval shall not be 
unreasonably withheld, conditioned or delayed.  Licensee shall be required to demonstrate to the 
Commissioner’s reasonable satisfaction that such self-insurance program provides coverage at least 
as broad as required herein and provides the City and Parks with all rights required herein.     

(b) Each policy shall also provide that the insurer is obligated to provide a legal defense 
in the event any claim is made against the City regarding the operation of this License Agreement, 
provided that the foregoing in this Section 25.2 shall not apply where such claims are related 
exclusively to (x) an Environmental Condition and/or the effects of Environmental Conditions 
(except to the extent the Environmental Conditions and/or the effects of Environmental Conditions 
are caused or exacerbated by the negligence or willful misconduct of Licensee or any of the Licensee 
Indemnitees) or (y) any other matter for which the City or Parks is solely responsible or liable under 
this Agreement or the Development Agreement.  For the sake of clarity, this Section 25.2(b) relates 
only to issues of legal defense and does not relate to indemnification or liability under any policy.  If, 
at any time, any of said policies shall reasonably become unsatisfactory to Commissioner as to form 
or substance, or if a company issuing any such policies shall reasonably become unsatisfactory to 
Commissioner, Licensee shall promptly (within not more than fifteen (15) business days) obtain a 
new policy, and submit the same to Commissioner for written approval, which shall not be 
unreasonably withheld, and for retention thereof as hereinabove provided.   

(c) If, at any time, any of said policies shall terminate, Licensee shall, prior to the 
termination of such existing policy, promptly obtain a new policy, and submit the required Certificate 
of Insurance and Broker’s Certification (or binder) to Commissioner for written approval, which 
shall not be unreasonably withheld, and for retention thereof as hereinbefore provided.   In the event 
any insurance is suspended, discontinued, or terminated, Licensee shall have the right, prior to such 
suspension, discontinuation, or termination, to secure replacement insurance satisfying the 
requirements of this Section 25 and provide Parks with a Certificate of Insurance and Broker’s 
Certification (or binder) evidencing such insurance. Upon failure of Licensee to maintain, furnish and 
deliver insurance (including renewal or replacement insurance) or to provide Certificate(s) of 
Insurance and Broker’s Certification (or binder(s)) as above provided in this Section 25, this License 
Agreement may, at the election of Commissioner, be immediately suspended and/or may be 
terminated in accordance with the provisions of Section 3.3 and any and all payments made by 
Licensee on account of this License Agreement shall thereupon be retained by Commissioner as 
additional liquidated damages along with the Security Deposit.  Failure of Licensee to take out and/or 
maintain or the taking out or maintenance of any required insurance shall not relieve Licensee from 
any liability under this License Agreement, nor shall the insurance requirements be construed to 
conflict with or limit the obligations of Licensee concerning indemnification or otherwise. 

25.3   If the Licensed Premises, including without limitation all structures and the Fixed and 
Additional Fixed Equipment shall be damaged or destroyed by fire or other cause, such damage shall 
be promptly repaired or replaced so that the Licensed Premises are in the same condition as prior to 
such damage; provided for the sake of clarity, if such repair or replacement shall be the responsibility 
of the City (rather than Licensee) under Section 12.19 of this Agreement, then the City shall be liable 
for the repair and replacement at its sole cost and expense and an insurance claim shall not be filed 
under Licensee’s insurance policies unless Licensee agrees, in its sole discretion.  Except for and 
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without limiting the City’s and Parks’ obligations for any repair or restoration under the 
Development Agreement and this Agreement (including, without limitation, Section 12.19(a) of this 
Agreement), Licensee shall promptly commence and diligently prosecute to completion any 
restoration or repair within six months (or such longer period as is reasonably necessary to complete 
such restoration and repairs) after Licensee is notified by Commissioner, that insurance proceeds 
have been received and are available for such work.  If insurance proceeds are received by the City, 
at Licensee’s request, the City shall advance such insurance proceeds in accordance with Section 
25.4 of this Agreement, except that such payments shall in no event exceed the amount actually 
collected and received by Commissioner under the insurance policies.   Any extension of time for the 
completion of Restoration shall be granted at the reasonable discretion of Commissioner.  For the 
sake of clarity, Licensee’s insurance policies and the proceeds of such insurance policies are intended 
to apply to any repair or restoration that are the responsibility of Licensee under this License 
Agreement.  In no event shall Licensee’s insurance policies and the proceeds of such insurance 
policies be utilized for any repair or restoration that are the responsibility of the City under this 
License Agreement. 

25.4  (a) Subject to Section 25.3 of this Agreement, to the extent the insurance proceeds are 
paid to the City under the All-Risk insurance policies procured under this License Agreement on 
account of such damage or destruction, such insurance proceeds less the reasonable costs of the City 
with the recovery or adjustment of the losses, shall be applied by the City to the payment of the cost 
of the restoration, repairs, replacements, rebuilding or alterations, including the costs of temporary 
repairs, provided such temporary repairs have been approved by Commissioner in writing, for the 
protection of property pending the completion of permanent restoration, repairs, replacements, 
rebuilding or alterations (collectively referred to as the “Restoration”), and shall be paid out from 
time to time, on a monthly basis, if requested by Licensee, as such restoration progresses upon the 
written request of the Licensee which shall be accompanied by:  

(i) a certificate signed by an executive officer of Licensee and signed by the 
Architect/Engineer in charge of Restoration (who shall be satisfactory to the Commissioner) dated 
not more than thirty (30) days prior to such request, setting forth the following: 

(A) that the sum then requested either has been paid by Licensee, or if in the 
event the Licensee is unable to pay for the Restoration, and funds are to be advanced by the 
City pursuant to Section 25.3, that said sum is justly due or shall become due to contractors, 
subcontractors, suppliers, engineers, architects or other persons who shall or have rendered 
services or furnished materials for said Restoration, and giving a brief description of such 
services and materials and the several amounts so paid and/or due or to become due to each 
of said persons in respect thereof and the sum then requested does not exceed the cost of the 
services and materials described in the certificate; 

(B) that except for the amount, if any, stated in said certificate pursuant to this 
Section 25.4, i.e., to be due for services or materials, there is no outstanding indebtedness 
known to Licensee, after due inquiry, which is then due for labor, wages, materials, supplies 
or services in connection with Restoration; and  

(C)  that the cost, as estimated by such Architect/Engineer, of the Restoration 
required to be done subsequent to the date of such certificate in order to complete the same 
does not exceed the insurance money remaining in the hands of the City after payment of the 
sum requested in such certificate; and  
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(ii) A Title Company search or other evidence satisfactory to the Commissioner showing 
that there has not been filed with respect to the Licensed Premises any mechanic's or other lien which 
has not been discharged of record or appropriately bonded. 

(b) Within ten (10) days after compliance by Licensee with this Section 25.4, the City, 
shall, on behalf of the Licensee out of such insurance money, pay or cause to be paid to the persons 
named in the certificate, pursuant to Section 25.4(a)(i), the respective amounts stated in said 
certificate to be due to them and/or shall pay or cause to be paid to Licensee the amount stated in said 
Certificate to have been paid by Licensee.  Licensee shall have the right to make requests for 
disbursement of insurance proceeds on a monthly basis.  Notwithstanding the foregoing, where a 
Restoration is Licensee’s responsibility under this Agreement, in the event that Licensee fails to 
undertake the Restoration of Licensed Premises as a result of damage or destruction by fire or other 
casualty in accordance with Section 25.3, the Commissioner may but shall not be obligated to 
proceed with such Restoration using insurance proceeds received for such purpose and may terminate 
this License Agreement upon written notice to Licensee.  However, if this License Agreement is 
terminated as provided in this Section 25.4, Licensee shall be responsible for the payment for any 
fees or other sums then due and owing to the City and the City reserves any and all rights it may have 
against the Licensee in law or in equity as a result of the termination of this License Agreement. 

25.5  Should Licensee fail, after notice from the City of the need thereof, to perform its obligations 
required under Sections 25.3 or 25.4, the City in addition to all other available remedies may, but 
shall not be so obligated to enter upon the Licensed Premises and perform Licensee’s said failed 
obligations using any equipment or materials on the Premises suitable for such purposes.  Licensee 
shall forthwith on demand reimburse City for all costs and expenses so incurred. 

25.6 All required insurance must be issued by companies which have an A.M. Best rating of at 
least A-7 and are duly licensed to do business in the State of New York and must be in effect and 
continue so from and after the Concession Commencement Date during the Term in not less than the 
following amounts (or such higher amounts as the Commissioner may hereafter reasonably require): 

Workers’ Compensation and Disability Insurance Per Statute 

Employer’s Liability Insurance As required by the laws of the State of 
New York 

Comprehensive General Liability Insurance dedicated to 
Licensee’s operations at the Licensed Premises (with Broad 
Form Property Damage, Personal Injury Liability, 
Products/Completed Operations Liability, Contractual 
Liability, Independent Contractors, Fire/Legal Liability, 
Host Liquor Liability, Property Insurance Endorsements), 
for any one occurrence 

$2,000,000 

Any Auto, Hired Auto, and Non-Owned Auto Insurance, for 
any one occurrence 

$1,000,000 

Umbrella/Excess Liability dedicated to Licensee’s 
operations at the Licensed Premises 

$3,000,000 
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All Risk Insurance, for any one occurrence The full replacement value of the 
buildings on the Licensed Premises, 
including without limitation all 
structures and the Fixed and Additional 
Fixed Equipment, which shall be 
reassessed every year or at Parks’ 
reasonable discretion. 

 
In the event that Licensee maintains Pollution Legal Liability Insurance with regard to any 

operations under this Agreement or requires any of Licensee’s Contractors to procure Contractors 
Pollution Liability Insurance, then Licensee shall or Licensee shall cause Licensee’s Contractors to 
name the City, including its officials and employees, as an additional insured with coverage at least 
as broad as ISO Form CG 2026.  For the sake of clarity, Licensee has the right, but not the 
obligation, to maintain or cause Licensee’s Contractors to procure and maintain such insurance. 

 
Further, for the sake of clarity, such insurance shall not protect the City, Parks and their 

respective agents and employees, with regards to Environmental Conditions and/or the effects of 
Environmental Conditions, except to the extent the Environmental Conditions and/or effects of 
Environmental Conditions are caused or exacerbated by the negligence or willful misconduct of 
Licensee or any of the Licensee Indemnitees. 
 
25.7 In the event that claims in excess of these amounts (including Licensee’s umbrella 
insurance policy) are filed against the City, the amount of excess of such claims, or any portion 
thereof, may be withheld from any payment due or to become due to Licensee until such time as 
Licensee shall furnish such additional security covering such claims as may be reasonably 
determined by Commissioner; provided that the foregoing in this Section 25.7 shall not apply to the 
extent such claims are related to (x) an Environmental Condition and/or the effects of Environmental 
Conditions (except to the extent the Environmental Conditions and/or effects of Environmental 
Conditions are caused or exacerbated by the negligence or willful misconduct of Licensee or any of 
the Licensee Indemnitees) or (y) any other matter for which the City or Parks is responsible or liable 
under this Agreement or the License Agreement.   

25.8 All policies other than Worker's Compensation, Disability Benefits, Employer’s Liability 
and All Risk shall name the City, including its officials and employees, as Additional Insured with 
coverage at least as broad as Insurance Services Office (ISO) Form CG 20 26.  The All Risk policy 
shall name the Licensee as named insured and the City as an additional loss payee, as their interests 
may appear.   

25.9 Endorsement to Policies - The following additional endorsements shall be made part of all 
policies other than Worker's Compensation, Disability Benefits, and Employer’s Liability: 

(a) This policy shall not be canceled, terminated, modified, or the coverage thereof 
reduced, until thirty (30) days after receipt of written notice thereof by certified mail addressed to the 
Commissioner.  

(b) If and insofar as knowledge of an “occurrence”, “claim”, or “suit” is relevant to the 
City of New York as additional insured under this policy, such knowledge by an agent, servant, 
official or employee of the City of New York will not be considered knowledge on the part of the 
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City of New York of the “occurrence”, “claim”, or “suit” unless notice thereof is received by the: 
Insurance Claims Specialist, Affirmative Litigation Division, New York City Law Department. 

(c) Any notice demand or other writing by or on behalf of the named insured to the 
insurance company shall also be deemed to be a notice, demand or other writing on behalf of the City 
as additional insured.  Any response by the Insurance Company to such notice, demand or other 
writing shall be addressed to the named insured and to the City at the following address: Insurance 
Claims Specialist, Affirmative Litigation Division, New York City Law Department, 100 Church 
Street, New York, New York 10007. 

(d) The presence of representatives of the City on the Licensed Premises shall not 
invalidate this policy. 

(e) Violation of any of the terms of any other policy issued by the Insurance Company to 
the Licensee shall not invalidate this policy. 

26. INVESTIGATIONS 

26.1 (a) The Parties to this License Agreement shall cooperate fully and faithfully with any 
investigation, audit or inquiry conducted by a State of New York (hereinafter “State”) or City 
governmental agency or authority that is empowered directly or by designation to compel the 
attendance of witnesses and to examine witnesses under oath, or conducted by the Inspector General 
of a governmental agency that is a party in interest to the transaction, submitted bid, submitted 
proposal, contract, lease, permit, or license that is the subject of the investigation, audit or inquiry. 

(b)  (i) If any person who has been advised that his or her statement, and any 
information from such statement, will not be used against him or her in any subsequent criminal 
proceeding refuses to testify before a grand jury or other governmental agency or authority 
empowered directly or by designation to compel the attendance of witnesses and to examine 
witnesses under oath concerning the award of or performance under any transaction, agreement, 
lease, permit, contract, or license entered into with the City, the State, or any political subdivision or 
public authority thereof, or the Port Authority of New York and New Jersey, or any local 
development corporation within the City, or any public benefit corporation organized under the laws 
of the State of New York; or 

 (ii) If any person refuses to testify for a reason other than the assertion of his or 
her privilege against self incrimination in an investigation, audit or inquiry conducted by a City or 
State governmental agency or authority empowered directly or by designation to compel the 
attendance of witnesses and to take testimony concerning the award of, or performance under, any 
transaction, agreement, lease, permit, contract, or license entered into with the City, the State, or any 
political subdivision thereof or any local development corporation within the City, then: 

(c) (i) The Commissioner or agency head whose agency is a party in interest to the 
transaction, submitted bid, submitted proposal, contract, lease, permit, or license shall convene a 
hearing, upon not less than five (5) days written notice to the parties involved to determine if any 
penalties should attach for the failure of any person to testify. 

  (ii) If any non-governmental party to the hearing requests an adjournment, the 
Commissioner or agency head who convened the hearing may, upon granting the adjournment, 

93 

PX-3306, page 147 of 381



 

suspend any contract, lease, permit, or license pending the final determination pursuant to Section  
26.1(e) below without the City incurring any penalty or damages for delay or otherwise. 

 (d) The penalties which may attach after a final determination by the Commissioner or 
agency head may include but shall not exceed: 

(i) The disqualification for a period not to exceed five (5) years from the date of 
an adverse determination of any person or entity of which such person was a member at the time the 
testimony was sought, from submitting bids for, or transacting business with, or entering into or 
obtaining any contract, lease, permit or license with or from the City; and/or 

(ii) The cancellation or termination of any and all existing City contracts, leases, 
permits, or licenses that the refusal to testify concerns and that have not been assigned as permitted 
under this License Agreement, nor the proceeds of which pledged, to an unaffiliated and unrelated 
institutional lender for fair value prior to the issuance of the notice scheduling the hearing, without 
the City incurring any penalty or damages on account of such cancellation or termination; monies 
lawfully due for goods delivered, work done, rentals, or fees accrued prior to the cancellation or 
termination shall be paid by the City. 

(e) The Commissioner or agency head shall consider and address in reaching his or her 
determination and in assessing an appropriate penalty the factors in Section 26.1(e)(i) and (ii) below.  
He or she may also consider, if relevant and appropriate, the criteria established in Sections 
26.1(e)(iii) and (iv) below in addition to any other information which may be relevant and 
appropriate. 

(i) The party's good faith endeavors or lack thereof to cooperate fully and 
faithfully with any governmental investigation or audit, including but not limited to the discipline, 
discharge, or disassociation of any person failing to testify, the production of accurate and complete 
books and records, and the forthcoming testimony of all other members, agents, assignees or 
fiduciaries whose testimony is sought. 

(ii) The relationship of the person who refused to testify to any entity that is a 
party to the hearing, including, but not limited to, whether the person whose testimony is sought has 
an ownership interest in the entity and/or the degree of authority and responsibility the person has 
within the entity. 

(iii) The nexus of the testimony sought to the subject entity and its contracts, 
leases, permits or licenses with the City. 

(iv) The effect a penalty may have on an unaffiliated and unrelated party or entity 
that has a significant interest in an entity subject to penalties under Section 26.1(d) above, provided 
that the party or entity has given actual notice to the Commissioner or agency head upon the 
acquisition of the interest, or at the hearing called for in Section 26.1(c)(i) above gives notice and 
proves that such interest was previously acquired.  Under either circumstance the party or entity must 
present evidence at the hearing demonstrating the potentially adverse impact a penalty will have on 
such person or entity. 

(f) (i) The term “license” or “permit” as used herein shall be defined as a license, 
permit, franchise or concession not granted as a matter of right. 
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(ii) The term “person” as used herein shall be defined as any natural person 
doing business alone or associated with another person or entity as a partner, director, officer, 
principal or employee. 

(iii) The term “entity” as used herein shall be defined as any firm, partnership, 
corporation, association, or person that receives monies, benefits, licenses, leases, or permits from or 
through the City or otherwise transacts business with the City. 

(iv) The term “member” as used herein shall be defined as any person associated 
with another person or entity as a partner, director, officer, principal or employee. 

(g) In addition to and notwithstanding any other provision of this License Agreement the 
Commissioner or agency head may in his or her sole discretion terminate this License Agreement 
upon not less than three (3) days written notice in the event Licensee fails to promptly report in 
writing to the Commissioner of Investigation of the City of New York any solicitation of money, 
goods, requests for future employment or other benefit or thing of value, by or on behalf of any 
employee of the City of other person, firm, corporation or entity for any purpose which may be 
related to the procurement or obtaining of this License Agreement by the Licensee, or affecting the 
performance or this License Agreement. 

27. CHOICE OF LAW, CONSENT TO JURISDICTION AND VENUE 

27.1 This License Agreement shall be deemed to be executed in the City of New York, State of 
New York, regardless of the domicile of the Licensee, and shall be governed by and construed in 
accordance with the laws of the State of New York. 

27.2   Any and all claims asserted by or against the City (which for purposes of this Article 27 
includes the Commissioner) or Licensee arising under this License Agreement or related thereto shall 
be heard and determined either in the courts of the United States located in New York City (“Federal 
Courts”) or in the courts of the State of New York (“New York State Courts”) located in the City 
and County of New York.  To effect this License Agreement and its intent, Licensee and the City 
agree: 

(a) If any such action or proceeding is brought in Federal Court or in New York State 
Court, service of process may be made on the City or Licensee, as the case may be, by personal 
service in accordance with the provisions of the New York Civil Practice Law and Rules (“CPLR”), 
wherever such party may be found (and if the City is the party being served, process shall be served 
on the Corporation Counsel, 100 Church Street, New York, New York 10007); provided, however, 
that in so far as service is to be made upon the Licensee, as an alternative to personal service in 
accordance with the provisions of the CPLR, service of process upon Licensee may be made in such 
other manner and at such other address for Licensee in each case only as Licensee may provide in 
writing to the City; and 

(b) With respect to any action between the City and the Licensee in New York State 
Court, the Licensee and the City each hereby expressly waives and relinquishes any right it might 
otherwise have (i) to move to dismiss on grounds of forum non conveniens, (ii) to remove to Federal 
Court; and (iii) to move for a change of venue to a New York State Court outside New York County. 
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(c) With respect to any action between the City and the Licensee in Federal Court located 
in New York City, each of them expressly waives and relinquishes any right it might otherwise have 
to move to transfer the action to a United States Court outside the City of New York. 

27.3   If the Licensee or the City commences any action arising under or in connection with this 
License Agreement against any of them in a court located other than in the City and State of New 
York, upon request of any of the other of such Parties, the commencing party shall either consent to a 
transfer of the action to a court of competent jurisdiction located in the City and State of New York 
or, if the court where the action is initially brought will not or cannot transfer the action, the 
commencing party shall consent to dismiss such action without prejudice and may thereafter 
reinstitute the action in a court of competent jurisdiction in New York City. 

28. EMPLOYEES OF LICENSEE/CITY 

28.1 (a) All experts, consultants and employees of Licensee who are employed by Licensee to 
perform work under this License Agreement or the Development Agreement on behalf of Licensee 
are not employees of the City with respect to such work and shall not be deemed to be under contract 
to the City for such work, and Licensee alone is responsible for their work, direction, compensation 
and personal conduct while engaged under this License Agreement or the Development Agreement 
for such work.  Except as may be expressly set forth in this Agreement or the Development 
Agreement, nothing in this License Agreement or the Development Agreement shall impose any 
liability or duty on the City for (A) acts, omissions, liabilities or obligations of (i) Licensee or (ii) any 
person, firm, company, agency, association, corporation or organization engaged by Licensee as 
expert, consultant, independent contractor, specialist, trainee, employee, servant, or agent for or 
arising from work to be done on behalf of Licensee (any such person or entity so engaged, a 
“Licensee Party”) or (B) taxes of any nature including but not limited to unemployment insurance, 
workers' compensation, disability benefits and social security with respect to Licensee or any 
Licensee Party. 

 (b) All experts, consultants and employees of the City who are employed by the City to 
perform work under this License Agreement or the Development Agreement on behalf of the City are 
not employees of Licensee with respect to such work and shall not be deemed to be under contract to 
Licensee for such work, and the City alone is responsible for their work, direction, compensation and 
personal conduct while engaged under this License Agreement or the Development Agreement for 
such work.  Except as may be expressly set forth in this Agreement or the Development Agreement, 
nothing in this License Agreement or the Development Agreement shall impose any liability or duty 
on the Licensee for (A) acts, omissions, liabilities or obligations of (i) the City or (ii) any person, 
firm, company, agency, association, corporation or organization engaged by the City as expert, 
consultant, independent contractor, specialist, trainee, employee, servant, or agent for or arising from 
work to be done on behalf of the City (any such person or entity so engaged, a “City Party”) or (B) 
taxes of any nature including but not limited to unemployment insurance, workers' compensation, 
disability benefits and social security with respect to the City or any City Party. 

  

29. INDEPENDENT STATUS OF LICENSEE 

29.1 Licensee is not an employee of Parks or the City and in accordance with such independent 
status neither Licensee nor its employees or agents will hold themselves out as, nor claim to be 
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officers or employees of the City, or of any department, agency, or unit thereof, and they will not 
make any claim, demand, or application to or for, any right or privilege applicable to an officer of, or 
employee of, the City, including but not limited to, workers' compensation coverage, unemployment 
insurance benefits, social security coverage or employee retirement membership or credit. 

30. CONFLICT OF INTEREST 

30.1  Licensee represents and warrants that neither it nor any of its members, partners, officers, 
directors, or Affiliates, has any interest nor shall it acquire any interest, directly or indirectly, which 
would or may conflict in any manner or degree with the performance or rendering of the services 
herein provided.  Licensee further represents and warrants that, to its knowledge, none of its 
employees has any interest, which would or may conflict in any manner or degree with the 
performance or rendering of the services herein provided.  Parks and the City acknowledge and agree 
that the present or future ownership and operation of other golf courses by Trump or any of his 
Affiliates, or any of their members, partners, officers, directors or employees does not constitute such 
a conflict and shall not violate this provision.  Licensee further represents and warrants that in the 
performance of this License Agreement no person having such interest or who acquires such interest 
or possible interest shall be knowingly employed by it, provided, however, if Licensee unknowingly 
has employed or employs a person having such interest or who acquires such interest and such 
conflicting interest is subsequently discovered by Licensee, then Licensee shall take prompt steps to 
remedy the conflict.  No elected official or other officer or employee of the City or Parks, nor any 
person whose salary is payable, in whole or part, from the City treasury, shall participate in any 
decision relating to this License Agreement which affects his/her personal interest or the interest of 
any corporation, partnership or association in which he/she is, directly or indirectly, interested nor 
shall any such person have any interest, direct or indirect, in this License Agreement or in the 
proceeds thereof. 

31. PROCUREMENT OF AGREEMENT 

31.1   Licensee and the City and Parks represent and warrant to each other that no person or selling 
agency has been employed or retained to solicit or secure this License Agreement upon an agreement 
or understanding for a commission, percentage, brokerage fee, contingent fee or any other 
compensation.  Licensee and the City agree to indemnify and hold the other party harmless from any 
loss, cost, damage or expense incurred by the other party as a result of a breach of the foregoing 
representation.   

31.2   Licensee further represents and warrants that no payment, gift or thing of value has been 
made, given or promised to obtain this or any other agreement between the Parties.  Licensee makes 
such representations and warranties to induce the City to enter into this License Agreement and the 
City relies upon such representations and warranties in the execution hereof. For a breach or 
violation of such representations or warranties, the Commissioner shall have the right to annul this 
License Agreement without liability, entitling the City to recover all monies paid hereunder, if any 
and the Licensee shall not make any claim for, or be entitled to recover, any sum or sums due under 
this License Agreement.  This remedy, if effected, shall not constitute the sole remedy afforded the 
City for the falsity or breach, nor shall it constitute a waiver of the City's right to claim damages or 
refuse payment or to take any other action provided by law or pursuant to this License Agreement. 
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32. ALL LEGAL PROVISIONS DEEMED INCLUDED 

32.1 Each and every provision of law required to be inserted in this License Agreement shall be 
and is inserted herein.  Every such provision is to be deemed to be inserted herein, and if, through 
mistake or otherwise, any such provision is not inserted, or is not inserted in correct form, then this 
License Agreement shall, forthwith upon the application of either party, be amended by such 
insertion so as to comply strictly with the law and without prejudice to the rights of either party 
hereunder. 

33. SEVERABILITY: INVALIDITY OF PARTICULAR PROVISIONS 

33.1 If any term or provision of this License Agreement or the application thereof to any person or 
circumstances shall, to any extent, be invalid or unenforceable, the remainder of this License 
Agreement, or the application of such term or provision to persons or circumstances other than those 
as to which it is held invalid or unenforceable, shall not be affected thereby, and each term and 
provision of this License Agreement shall be valid and enforceable to the fullest extent permitted by 
law, provided that the purposes intended by the Parties including the economic purposes shall remain 
substantially in effect.  

33.2 In the event that any condition or provision of this License Agreement is declared void or of 
no effect, then in such an event the Parties shall use best efforts to modify this License Agreement to 
the extent possible, consistent with the Parties’ intent not to convey any interest in real property, to 
provide the Parties an opportunity to continue the License on economic terms and for the public 
purposes intended; provided, however, that any such modification shall be subject to all necessary 
City approvals and authorizations and compliance with all City procedures and processes.  In the 
event continuation of the License cannot be lawfully achieved, the Parties shall negotiate an orderly 
and equitable termination of the License Agreement on such terms as may be just and equitable and 
that avoid an unjust enrichment. For the avoidance of doubt, Grow-In Costs and Capital 
Improvement Costs shall be considered in the determination of an equitable result. 

34. JUDICIAL INTERPRETATION 

34.1 Should any provision of this License Agreement require judicial interpretation, it is agreed 
that the court interpreting or considering same shall not apply the presumption that the terms hereof 
shall be more strictly construed against a party by reason of the rule of construction that a document 
should be construed more strictly against the party who itself or through its agent prepared the same, 
it being agreed that all Parties hereto have participated in the preparation of this License Agreement 
and that legal counsel was consulted by each responsible party before the execution of this License 
Agreement. 

35. MODIFICATION OF AGREEMENT 

35.1 This License Agreement constitutes the whole of the agreement between the Parties hereto, 
and no other representation made heretofore shall be binding upon the Parties hereto.   This License 
Agreement may be modified from time to time by agreement in writing, but no modification of this 
License Agreement shall be in effect until such modification has been agreed to in writing and duly 
executed by the Party or Parties affected by said modification. 

98 

PX-3306, page 152 of 381



 

36. NOTICES 

36.1 Except as set forth in Section 3.3(e) of this Agreement, where provision is made herein for 
notice or other communication to be given in writing, the same shall be given by hand delivery, by 
mailing a copy of such notice or other communication by certified mail, return receipt requested, or 
by overnight courier service addressed to Commissioner or to the attention of Licensee at their 
respective addresses provided at the beginning of this License Agreement, or to any other address 
that Licensee shall have filed with Commissioner.  In addition, in the case of any notice or other 
communication required or permitted to be given to Licensee under this License Agreement, an 
additional copy thereof shall be delivered in accordance with the foregoing to each of the following 
persons at the following address:  Trump Ferry Point, LLC, c/o The Trump Organization LLC, 725 
Fifth Avenue, New York, New York 10022, Attention:  Jason Blacksberg, Esq., Allen Weisselberg 
and Ron Lieberman. 

37. NO CLAIM AGAINST OFFICERS, AGENTS OR EMPLOYEES 

37.1 No claim whatsoever shall be made by the Licensee against any officer, agent or employee 
of the City for, or on account of, anything done or omitted in connection with this License 
Agreement. 
 

38. CREDITOR-DEBTOR PROCEEDINGS 

38.1 In the event any bankruptcy, insolvency, reorganization or other creditor-debtor 
proceedings shall be instituted by or against the Licensee or its successors or assigns, or the 
Guarantor, if any, the Security Deposit shall be deemed to be applied first to the payment of License 
Fees and/or other charges due the City for all periods prior to the institution of such proceedings and 
the balance, if any, of the Security Deposit may be retained by the City in partial liquidation of the 
City's damages.  

 

39. CLAIMS AND ACTIONS THEREON 

39.1 (a) No action at law or proceeding in equity against the City or Parks shall lie or be 
maintained upon any claim based upon this License Agreement or arising out of this License 
Agreement or in any way connected with this License Agreement unless Licensee shall have strictly 
complied with all requirements relating to the giving of notice and of information with respect to 
such claims, all as herein provided. 

 
(b) In the event any claim is made or any action brought in any way relating to the 

License Agreement herein other than an action or proceeding in which Licensee and Parks are 
adverse parties, Licensee shall render to Parks and/or the City of New York, without additional 
compensation, any and all assistance which Parks and/or the City of New York may reasonably 
require of Licensee. 

 
40. SURVIVAL 

40.1 In addition to the provisions of this Agreement that specifically survive termination of this 
Agreement, any provisions of this Agreement which by their nature would survive termination shall 
be deemed to do so. 
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IN WITNESS \ryHEREOF, the parties hereto have caused this License Agreement to be

signed and sealed on the day and year first above written,

CITY OF NEW YORK
DEPARTMENT OF PARKS & RECREATION

TRUMP FERRY POINT LLC

By
Elizabeth W. Smith,
Assistant Commissioner for Revenue

Dated

APPROVED AS TO FORM

By
Donald J. Trump, President

Dated

CERTIFIED AS TO

Acting Corporation Counsel

STATE OF NEW YORK

COLTNTY OF NEW YORK

FEB 2 1 ?t11

On this day of 2012 before me personally came Elizabeth W. Smith, to
me known, and known to be the Assistant Commissioner for Revenue of the Department of Parks

and Recreation of the City of New York, and the said person described in and who executed the

foregoing instrument and she acknowledged that she executed the same in her official capacity and

for the purpose mentioned therein.

Notary Public
STATE OF NEW YORK

SS

COLINTY OF

On this day of 2012,before me personally came Donald J. Trump, who,

being duly sworn by me did depose and say that he is the President of Trump Ferry Point LLC and

that he executed the foregoing instrument for the purposes mentioned therein in such capacity.

100
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EXHIBIT A 
 

 
Description of Licensed Premises  

 
The Licensed Premises shall include all areas of Ferry Point Park (Block 5622, Lot 1; Block: 5583 
Lot: 100; Block: 5583 Lot: 8901; and Block: 5583 Lot: 8900) located within the golf course 
perimeter security fence (set forth on Pages 19-27 of Part 2 – Final_Golf_Course_Drawings – 
Perimeter Fence and Landscaping, which is attached to the Development Agreement as Schedule 4-
5) and shall also include the Park Snack Bar building in the adjacent waterfront park.  The Licensed 
Premises is approximately bounded on the west side by the eastern Hutchinson River Parkway 
Service Road and Whitestone Bridge approach.  On the north side, the Licensed Premises is 
approximately bounded by southern limit of the property which is currently known as St. Raymond’s 
Cemetery (Block: 5574 Lot: 1, Block: 5570 Lot: 156, Block: 5570 Lot: 1) and Schley Ave. from 
Butterick Ave. to the edge of the community park which is located on Balcom Ave. between Schley 
Ave. and Miles Ave.  On the eastern side, the Licensed Premises is approximately bounded by the 
community park, Balcom Ave. between the southern end of the community park (approximately half 
way between Sampson Ave. and Miles Ave.) to Miles Ave., Miles Ave. from Balcom Ave. to 
Emerson Ave., and Emerson Ave. from Balcom Ave. to Harding Ave.  The south side of the 
Licensed Premises is approximately bounded by the northern limit of the waterfront park, which is 
situated between the Whitestone Bridge approach and Emerson Road along the East River.  The City 
represents that the portion of Licensed Premises described on this Exhibit A (which excludes the 
Park Snack Bar) is the area that is outlined in red on Exhibit A-1 attached hereto.  The City 
represents that the Park Snack Bar is shown on Exhibit A-3 attached hereto. 
 

PX-3306, page 157 of 381



 
EXHIBIT A-1 

 
Ferry Point Park Golf Course Site Map December 21, 2010 

 
(attached) 
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EXHIBIT A-2 
 

Additional Garbage Removal, Cleanup and Snow Removal Responsibilities 
 

 
The Licensee will also be responsible, at its sole cost and expense, for the removal of snow from any 
sidewalks and for the clean-up and removal of all debris, waste, garbage, refuse, rubbish, and litter 
(other than debris, waste, garbage, refuse, rubbish and litter resulting from any work being performed 
by the City or Parks under the terms of this License Agreement or the Development Agreement), in 
each case, solely from the following areas, all of which areas are highlighted on Exhibit A-1:  
 

• From the western golf course perimeter security fence to the curb of the adjacent roadway of 
the eastern Hutchinson River Parkway Service Road and Whitestone Bridge approach 
between the waterfront park and the property currently known as St. Raymond’s Cemetery. 

• From the northern golf course perimeter security fence to the curb of the adjacent roadway of 
Schley Ave. from Butterick Ave. to the western edge of the community park. 

• From the eastern golf course perimeter security fence to the curb of the adjacent roadway of 
Balcom Ave. from the southern end of the community park (approximately half way between 
Sampson Ave. and Miles Ave.) to Miles Ave. 

• From the eastern golf course perimeter security fence to the curb of the adjacent roadway of 
Miles Ave. from Balcom Ave. to Emerson Ave.  

• After delivery of the Park Snack Bar to Licensee in accordance with the provisions of the 
Development Agreement, all paved areas adjacent to the Park Snack Bar marked Terrace on 
Exhibit A-3 attached hereto, solely during the months that the Park Snack Bar is open. 
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EXHIBIT A-3 

 
Park Snack Bar 

 
(attached) 
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EXHIBIT B 
QUARTERLY GROSS RECEIPTS AND GOLF COURSE ACTIVITIES 

(conducted through the last day of the quarter) 
FERRY POINT PARK GOLF COURSE 

QUARTER 

REVENUE CATEGORY 
Golf Course Greens Fees: $ 
Resident   
Non-Resident 
Total Greens Fees*** 
Golf Cart / Club Rental Fees  
Club Repairs 
Locker Rentals (if any) 
Reservation Fees 
Secured Parking Fees 
Vending Machine Sales (net receipts)(if any) 
Food & Beverages Sales (other than Banquet Facility) 
Banquet Facility 
Lessons and Commissions (net receipts) 
ID Card Fees 
Pro Shop Merchandise Sales 
Driving Range 
Payments from Sublicensees  
Sponsorship Activity 
Broadcasting (net receipts) 
Misc.  
TOTAL GROSS RECEIPTS $ 

SUBLICENSE GROSS RECEIPTS 
$ 

GOLF COURSE ACTIVITY 
Number of Non-Resident Rounds 
Total Rounds Played 

NUMBER OF ID CARDS ISSUED1 
AT $6.00 (adult fee) 
AT $2.00 (junior and senior citizen fee) 

***See attached Greens Fee Report 
 
Certified Correct: 
Signature:  ________________________ Date: _________________ 
                                                           
1  ID Card Rates are subject to change to be consistent with other City golf courses.  
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Name & Title: ________________________ 
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EXHIBIT B-1 
 

FERRY POINT PARK GOLF COURSE 
 

GREENS FEE REPORT FOR THE QUARTER ENDED: __________________ 
(Gross Revenue and the Number of Rounds Played) 

 
# of 
Rounds 
Played 

Total Revenue 
 

 Revenue 
Subject to 
_____% 

 

Greens Fee Category2:  

  

FRIDAYS, WEEKENDS AND 
HOLIDAYS  

 

Early Morning (9 Holes)  

18 Holes   

Twilight  

 

WEEKDAYS (OTHER THAN 
FRIDAYS) 

 

Early Morning (9 Holes)  

18 Holes   

Twilight  

Seniors  

Juniors  

TOTAL   
 
 
Certified Correct: 
 
Signature:  ________________________ Date: _________________ 
 
Name & Title: ________________________ 
 
 

                                                           
2  Licensee may change/add categories times, subject to Parks’ approval. 
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EXHIBIT C 
 

DEVELOPMENT AGREEMENT 
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EXHIBIT C 
 
 

DEVELOPMENT AGREEMENT 
 
 

BETWEEN 
 
 
 
 

TRUMP FERRY POINT LLC 
 
 
 

AND 
 
 

CITY OF NEW YORK 
DEPARTMENT OF 

PARKS & RECREATION 
 
 
 
 
 
 

DATED:  February 21, 2012 
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DEVELOPMENT AGREEMENT (“Agreement”) made this 21st day of February, 2012, 
between the City of New York (the “City”) acting by and through the New York City Department of 
Parks & Recreation (“Parks”), whose address is The Arsenal, 830 Fifth Avenue, New York, New York 
10065 (Fax No. 212-360-3434), and Trump Ferry Point LLC (“Licensee”), a Delaware limited liability 
company, whose address is c/o The Trump Organization, 725 Fifth Avenue, New York, NY 10022, 
Attention: Allen Weisselberg and Ron Lieberman.   

WHEREAS, Parks, pursuant to the City Charter, has jurisdiction over parklands of the City of 
New York and facilities therein; and 

WHEREAS, Ferry Point Park in the Borough of the Bronx (“Ferry Point Park”) is property 
under the jurisdiction and control of Parks; and 

WHEREAS, the City is constructing on the Project Site an 18-hole Jack Nicklaus Signature golf 
course and related facilities pursuant to separate contracts; and 

WHEREAS, simultaneously with the execution of this Agreement, the City, acting by and 
through Parks and Licensee (a wholly owned Affiliate of Trump), have entered into that certain License 
Agreement dated as of the date hereof (the “License Agreement”) for the operation, management and 
maintenance of the Golf Course Facilities (as hereinafter defined) and the Park Snack Bar (as hereinafter 
defined), and the design, construction, operation, management and maintenance of a permanent clubhouse 
with a food service facility and pro-shop (the “Clubhouse”, such definition as used herein shall include 
any temporary clubhouse) at the Golf Course Facilities for the accommodation and convenience of and 
use by the public; and  

WHEREAS, Parks and Licensee desire to enter into this Agreement to specify rights and 
obligations of the parties with respect to the delivery of the Licensed Premises, including, among other 
things, the completion of the construction process and procedures and conditions for the  City’s Final 
Completion and delivery of the Licensed Premises to Licensee; 

NOW THEREFORE, in consideration of the premises and covenants contained herein, the 
parties hereby do agree as follows: 

1. PURPOSE 

1.1 Donald J. Trump (“Trump”), the principal of Licensee is a world renowned developer and 
operator of high quality golf courses. The City has chosen Licensee to operate and manage the Golf 
Course which the City intends to develop as a Jack Nicklaus Signature golf course.  The purpose of this 
Agreement is to (i) specify the major elements of the Golf Course and related facilities being constructed 
by the City; (ii) specify the rights and obligations of the City and Licensee during the construction period 
and the Grow-In Period; (iii) coordinate operations of the City and Licensee and their respective 
contractors on the Project Site during the Interim Period; (iv) specify the conditions for the completion 
and delivery to Licensee of the City’s Work; (vi) and specify procedures for correcting material defects 
and enforcing warranties.   

2. DEFINITIONS  

2.1 As used throughout this Agreement, capitalized terms shall have the meanings set forth on 
Schedule 3.  Capitalized terms used herein but not otherwise defined shall have the meaning set forth in 
the License Agreement.  
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2.2 The foregoing recitals are made a part of this Agreement.  All Schedules hereto are incorporated 
herein and expressly made a part hereof. 

3. CONSTRUCTION OF FACILITIES 

3.1 The City, at its sole cost and expense, shall perform or cause to be performed the work described 
on Schedule 2 (collectively, the “City’s Work”).  

3.2 Prior to or simultaneously with the execution of this Agreement, the City shall deliver to Licensee 
the most recent construction schedule which has been approved by Parks, from the City’s Contractors 
pursuant to their Construction Contracts. Any updated schedules approved by Parks shall be promptly 
provided to the Licensee by Parks. 

3.3 The City, at its sole cost and expense, shall perform, or cause to be performed, the City’s Work at 
the Project Site in accordance with this Agreement, the Construction Documents and the Plans so as to 
deliver to Licensee a Jack Nicklaus Signature golf course.  The City’s Work shall be constructed in a 
good and workmanlike fashion, in accordance with all applicable Legal Requirements, and with materials 
as set forth in the Plans or changes thereto approved by Nicklaus Design (to the extent approval is 
required by Nicklaus Design) and Parks and Licensee (to the extent Licensee’s approval is required 
pursuant to Section 8.1).  The City represents and Licensee acknowledges that delivery of the Licensed 
Premises as required by this Agreement and the License Agreement and the satisfaction of all of the 
conditions to delivery set forth in Section 10.3 of this Agreement, including, without limitation, the 
delivery to Licensee of a certification from Nicklaus Design that the Golf Course, as completed, meets the 
design standards of a Jack Nicklaus Signature golf course, shall constitute delivery of a Jack Nicklaus 
Signature golf course.  Notwithstanding anything to the contrary in this Agreement or the License 
Agreement, in the event that at any time any element of the Licensed Premises or the operation of the 
Licensed Premises (or any part thereof) does not meet the standards required under the Nicklaus 
Subcontract to the extent such deficiency is due to any element of the construction of the Licensed 
Premises performed by (or on behalf of) the City or any item of the City’s Work, Licensee shall not 
be responsible for the correction of such deficiency to such extent and any such required corrections 
to comply with the Nicklaus Subcontract shall be the responsibility of the City at its sole cost and 
expense. 

3.4 Except for and without limiting the Licensee’s obligations under the License Agreement and this 
Agreement (including, without limitation, Section 12.19(a) of the License Agreement),  the City and 
Parks shall obtain, at their sole cost and expense, any Governmental Approvals required for the Golf 
Course, the Practice Facility, the Maintenance Building, the Snack Bars and all of the other City’s Work 
(except if the City’s Work is performed by Licensee pursuant to Section 10.8 of this Agreement, as 
applicable, in which case Licensee shall be responsible to obtain such Governmental Approvals for such 
work performed by Licensee). The City and Parks shall comply with the Prior Determinations (as 
hereinafter defined) and other applicable Environmental Laws.   

3.5 Except for and without limiting the City’s and Parks’ obligations under the License 
Agreement and this Agreement (including, without limitation, Section 12.19(a) of the License 
Agreement), Licensee shall obtain, at its sole cost and expense, any Governmental Approvals required 
for the Grow-In and for any Capital Improvements to be performed by Licensee during the Interim 
Period.  Parks, the Commissioner and the City shall cooperate with Licensee in obtaining any and all 
Governmental Approvals, if any, required for the Grow-In or any Capital Improvements to be performed 
by Licensee during the Interim Period, including without limitation, any temporary maintenance facility, 
temporary clubhouse or temporary golf cart storage facility which may be constructed by Licensee.   
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3.6 All of the City’s Work, including, without limitation, the Golf Course Facilities and the Park 
Snack Bar, and the bathroom facilities contained in the Snack Bars and the other facilities, to be 
constructed by the City under this Agreement shall fully comply in all respects with the requirements of 
the ADA and all other similarly applicable Legal Requirements upon delivery thereof to Licensee in 
accordance with this Agreement.  ADA compliant accessibility shall be clearly indicated by signs to be 
installed by the City as part of the City’s Work.  

3.7 The City represents and covenants to Licensee that Schedule 5 annexed hereto and made a part 
hereof is a true, correct and complete list of all of the Construction Contracts and Design Contracts in 
effect as of the date hereof relating to the Project Site, true correct and complete copies of which have 
been delivered by the City to Licensee.  Notwithstanding the above, Licensee acknowledges that the City 
may have entered into additional contracts for the performance of portions of the City’s Work subsequent 
to December 16, 2011, and Licensee agrees that the entering into of such contracts shall not be a breach 
by the City of the representation and covenant in this Section 3.7.  Upon registration of any such 
contracts, the City shall deliver true, correct, and complete copies to Licensee. 

3.8 Without Licensee’s prior consent, between the date hereof and the Concession 
Commencement Date, the City and/or Parks shall not enter into any contracts, agreements, 
commitments, orders, licenses, leases and/or other instruments, arrangements and understandings 
(whether written or oral), not already disclosed to Licensee as of the date hereof, that will materially 
and adversely affect Licensee’s operations at the Licensed Premises, Licensee’s rights or obligations 
hereunder or under the License Agreement or the Licensed Premises.  Notwithstanding the above, 
Licensee acknowledges that the City may enter into contracts for the performance of the City’s Work 
without Licensee’s consent. 

4. ESTIMATED CONSTRUCTION SCHEDULE 

4.1 The following schedule sets forth the estimated completion dates for each of the major elements 
of the City’s Work (each an “Estimated Completion Date”).  

Work Deadline for Completion  

Completion of the first six (6) Holes of the Golf 
Course with all seeding complete in accordance 
with Section 10.1.  

May 31, 2012  

Completion of the first nine (9) Holes of the Golf 
Course with all seeding complete in accordance 
with Section 10.1. 

City shall use best efforts to complete the first 
nine (9) Holes of the Golf Course with all 
seeding complete in accordance with Section 
10.1 by September 1, 2012, but in no event 
later than October 1, 2012.  

Completion of all additional Holes of the Golf 
Course with all seeding complete in accordance 
with Section 10.1. 

May 30, 2013  

Maintenance Building June 15, 2013  

Golf Course Snack Bar June 15, 2013 
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Park Snack Bar To be agreed upon 

Practice Facility May 30, 2013  

Parking Lot May 30, 2013 

Security Fence Simultaneously with the delivery of the first 
six Holes 

Rain Shelter (Stand alone Storm Shelter) June 15, 2013 

Contractor Substantial Completion of all of City’s 
Work, except the Park Snack Bar 

June 15, 2013 

City’s Final Completion of all of City’s Work,  
except the Park Snack Bar 

September15, 2013 (in no event later than 
December 1, 2013) 

 
4.2 The City shall keep Licensee advised as to the progress of the City’s Work on a regular basis.  
The City shall deliver to Licensee periodic reports updating the progress of the City’s Work and advising 
Licensee as to whether the City anticipates that Contractor’s Substantial Completion or City’s Final 
Completion of all of the City’s Work, except the Park Snack Bar, as applicable, will not be achieved with 
respect to any portion of the City’s Work on or prior to the Estimated Completion Date applicable thereto.   

4.3 Where the City’s failure to commence the City’s Work or comply with the Estimated Completion 
Date for any phase or portion of the City’s Work is the result of (i) Force Majeure, (ii) the period of time 
necessary for the City to review Licensee’s objection to the City’s acceptance of any of the City’s Work 
as set forth in Section 10.2 and perform or cause to be performed any changes to the work, (iii) 
implementation of a Licensee Proposed Change as set forth in Section 8.2, (iv) interference with any of 
the City’s Work caused by Environmental Conditions to the extent caused or exacerbated by the 
negligence or willful misconduct of any of the Licensee Indemnitees, (v) any repairs, replacements or 
remediation conducted on the Licensed Premises by the Licensee which materially and adversely interfere 
with the City’s Work (and which shall be conducted by the Licensee in accordance with the terms of this 
Agreement), or (vi) with respect to the delivery of the first nine (9) Holes and despite City’s diligent good 
faith efforts, City’s failure to obtain a DEC Permit Compliance Document required pursuant to Section 
10.3(m)(vii) in order to permit Licensee to use the Grow-In Materials for its Grow-In if use of such 
Grow-In Materials (without a DEC Permit Compliance Document) would be inconsistent with the DEC 
Part 360 Permit (if still in effect) or the New DEC Permit, the Estimated Completion Dates shall be 
extended day for day, as applicable, for the length of such Force Majeure, the reasonable period of time 
necessary for the City to review Licensee’s objection and, if determined necessary by the City, reasonably 
perform or cause to be performed any changes to the City’s Work accordingly, the reasonable period of 
time necessary for implementation of a Licensee Proposed Change, the length of any interference with 
any of the City’s Work caused by Environmental Conditions (to the extent caused or exacerbated by the 
negligence or willful misconduct of any of the Licensee Indemnitees) and/or any repairs, replacements or 
remediation conducted on the Licensed Premises by the Licensee which materially and adversely interfere 
with the City’s Work (and which shall be conducted by the Licensee in accordance with the terms of this 
Agreement) and/or such additional time necessary for the City to diligently and in good faith pursue and 
obtain receipt of a required DEC Permit Compliance Document in order to permit Licensee to use the 
Grow-In Materials for its Grow-In if use of such Grow-In Materials (without a DEC Permit Compliance 
Document) would be inconsistent with the DEC Part 360 Permit (if still in effect) or the New DEC 
Permit.  Notwithstanding the above, in no event shall the date for City’s Final Completion of all of the 
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City’s Work, except the Park Snack Bar, be extended beyond December 1, 2013, unless implementation 
of a Licensee Proposed Change requires such extension beyond December 1, 2013.  

5. GROW-IN 

5.1 (a)  Licensee shall conduct the Grow-In of the Holes and the Practice Facility.  Within fourteen 
(14) months after the delivery of all Holes to Licensee in accordance with Section 10.3, Licensee agrees 
that it shall have performed Grow-In activities such that the grass on the Holes shall have been 
sufficiently established so as to be suitable for golf play.  Within one (1) year after delivery of the 
completed Practice Facility to Licensee in accordance with Section 10.3, Licensee agrees that it shall have 
performed Grow-In activities such that the grass on the Practice Facility shall have been sufficiently 
established so as to be suitable for use as a Practice Facility.   Notwithstanding the foregoing in this 
Section 5.1(a), the fourteen (14) month period and one (1) year period referenced above in this paragraph 
shall be extended day for day, as applicable, for (i) the length of  any Force Majeure, (ii) the length of any 
delays from the Estimated Completion Dates (other than any delays from the Estimated Completion Dates 
with respect to the delivery of the Holes) that materially and adversely impact the Grow-In, except to the 
extent that such delay is attributable to Licensee pursuant to any of the reasons set forth in clauses (ii) – 
(v) of Section 4.3 of this Agreement, (iii) the length of any interference with the Grow-In caused by 
Environmental Conditions (except to the extent that such Environmental Conditions are caused or 
exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees) and/or any 
repairs, replacements or remediation conducted on the Licensed Premises by the City which materially 
and adversely interfere with the Grow-In (which repairs, replacements or remediation shall be conducted 
by the City in accordance with the terms of this Agreement), and (iv) for the length of any interference 
with the Grow-In caused by City’s Reconstruction Activities (as defined in the License Agreement) which 
materially and adversely interfere with the Grow-In.   Licensee shall not commence its Grow-In 
obligations with respect to any given Hole or the Practice Facility at the Licensed Premises until such 
Hole or the Practice Facility, as applicable, has been delivered to Licensee in accordance with Section 
10.3.  For the sake of clarity, notwithstanding anything to the contrary in this Agreement and subject to 
Section 12.19(h) of the License Agreement, the period of time constituting the Grow-In shall continue 
until the Concession Commencement Date.  

 (b) Upon the turnover of any Hole or the Practice Facility to Licensee in accordance with Section 
10.3, the parties acknowledge that the grass may not yet have germinated on such Hole or the Practice 
Facility, as applicable.   If the grass seed for any Hole (or any portion thereof) or the Practice Facility, as 
applicable, turned over to Licensee does not germinate, as reasonably determined by Licensee, then 
Licensee shall notify Parks and Parks, at its option, shall: (A) re-seed such Hole (or any portion thereof) 
or the Practice Facility, as applicable, or (B) direct Licensee to re-seed such Hole (or any portion thereof) 
or the Practice Facility, as applicable, and the City shall reimburse the Licensee for the cost of such re-
seeding, including, without limitation, the cost of labor and grass seed (unless the failure of the grass seed 
to germinate is caused by Licensee’s failure to comply with the Grow-In Standards). The City shall 
reimburse Licensee, as applicable, for the costs of such re-seeding within sixty (60) days after demand, 
provided that documentation of such costs, reasonably satisfactory to Parks, is submitted to Parks.  
Notwithstanding the foregoing in this Section 5.1(b), the City shall not reimburse Licensee for the cost of 
any grass seed provided at no cost to Licensee by the City.   

 (c)  Within thirty (30) days of the execution of this Agreement, Licensee shall deliver to the 
City a list of pesticides, herbicides, fungicides and fertilizers expected to be used by Licensee for the 
Grow-In of the Golf Course (such pesticides, herbicides, fungicides and fertilizers, the “Grow-In 
Materials”) each of which Licensee represents shall generally be permitted by applicable law for use in 
New York State in connection with golf course operations.    
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5.2 Licensee shall not be obligated to expend in excess of seven hundred and fifty thousand 
dollars ($750,000) for all Grow-In Costs.  In the event Licensee’s Grow-In Costs exceed seven hundred 
and fifty thousand dollars ($750,000), Licensee shall be entitled to withdraw up to one hundred thousand 
dollars ($100,000) from the Capital Reserve Fund established pursuant to the License Agreement to cover 
such excess costs.  In the event that the Grow-In Costs exceed eight hundred and fifty thousand dollars 
($850,000) (the “Grow-In Cap”), the City shall pay for or reimburse Licensee for all Grow-In Costs in 
excess of the Grow-In Cap within sixty (60) days after demand, provided that documentation of such 
costs, reasonably satisfactory to Parks, is submitted to Parks.  If the City fails to pay or reimburse 
Licensee for such excess Grow-In Costs within sixty (60) days after receipt of satisfactory documentation 
of such costs and written demand, Licensee shall continue to pay such excess Grow-In Costs and 
Licensee shall be entitled to a License Fee Credit in the amount by which the Grow-In Costs exceed the 
Grow-In Cap, provided that documentation of such costs, reasonably satisfactory to Parks, is submitted to 
Parks, together with interest at the Interest Rate, compounded monthly from the date that such excess 
Grow-In Costs are paid by Licensee to the earlier of the date that such amounts are paid to Licensee or the 
Licensee is first able to apply such License Fee Credit to License Fees or other amounts payable by 
Licensee pursuant to the License Agreement, which License Fee Credit and interest, subject to the last 
sentence of Section 4.10 of the License Agreement, will be the sole remedy of Licensee hereunder with 
respect to such excess Grow-In Costs.  Notwithstanding anything to the contrary contained in this 
Agreement and the License Agreement, the City shall reimburse Licensee for all Grow-In Costs 
incurred by Licensee directly or indirectly as a result of the City’s Reconstruction Activities to the 
extent that Licensee has otherwise expended seven hundred and fifty thousand dollars ($750,000), in 
the aggregate, for Grow-In Costs, within sixty (60) days after demand, provided that documentation of 
such costs, reasonably satisfactory to Parks, is submitted to Parks.  

5.3 Licensee shall perform the Grow-In in compliance with: (a) the Maintenance Guidelines, and (b) 
the grow-in program standards set forth on Schedule 8 attached hereto (the “Grow-In Standards”).  For 
the avoidance of doubt, the parties agree that Licensee must perform the Grow-In to the reasonable 
standards of a Jack Nicklaus Signature golf course and a first class, tournament quality daily fee golf 
course notwithstanding Licensee’s compliance with the Maintenance Guidelines and the Grow-In 
Standards, and subject to Section 16.2 of this Agreement.  

5.4 If during the course of maintenance and Grow-In operations, cover material is removed by 
Licensee, Licensee shall maintain at all times a minimum depth of one foot (1’) of material over the 
shaping layer in conformance with the DEC Part 360 Permit requirements and, where applicable, the 
Grassing Specifications, the Grow-In Standards and the Maintenance Guidelines.  

5.5 Licensee represents, warrants and covenants that any soil or other fill material brought to the 
Licensed Premises for the purpose of providing cover for the Landfill (x) shall not contain any Hazardous 
Substances in amounts that would result in a violation of Environmental Laws, the DEC Part 360 Permit 
or the DEC Deed or pose a threat to the safety or health of persons or the Environment, and (y) shall not 
compromise the integrity of the Golf Course or any building foundations. 

6. PROCEDURES DURING CONSTRUCTION 

6.1 (a) Subject to Section 7.1 of this Agreement, the City shall provide to Licensee access and 
use of the Project Site twenty-four (24) hours per day and seven days per week (including holidays) for 
the purpose of performing Licensee’s rights and obligations under this Agreement (including, without 
limitation, conducting the Grow-In and designing, planning and constructing the Capital Improvements 
that Licensee is required to construct pursuant to the License Agreement (including, without limitation, a 
temporary clubhouse and temporary golf cart storage facility it being acknowledged and agreed that 
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Licensee will not commence construction of the permanent Clubhouse prior to the Concession 
Commencement Date).    

(b) Intentionally omitted.   

 (c) The City shall employ an independent environmental monitor (“IEM”) in accordance 
with the DEC Part 360 Permit for monitoring services required on the Project Site by the DEC Part 360 
Permit for the duration of the DEC Part 360 Permit.  To the extent required by Environmental Laws, an 
IEM shall be present during Licensee’s Grow-In and/or construction of Required or Additional Capital 
Improvements (as defined in the License Agreement).  In the event that the IEM hired by Parks is 
required to be onsite at such times in any event, because of other obligations of the City under the DEC 
Part 360 Permit, then Licensee shall be entitled to utilize the services of such IEM.  Licensee shall  
reimburse Parks for the incremental cost of the IEM attributable to the IEM's activities in relation to work 
performed on behalf of Licensee described in the two immediately preceding sentences, provided that 
documentation of such costs, satisfactory to Licensee, is submitted to Licensee.  In the event the IEM 
hired by Parks is not onsite as described, if required by applicable Environmental Law, Licensee shall 
engage, at Licensee’s sole cost and expense, an IEM to monitor the work described above in this Section 
6.1(c).  Notwithstanding the foregoing, Licensee shall have the right, at any time, to employ its own IEM 
that satisfies the requirements of the applicable Environmental Laws.  Any cost of an IEM to Licensee in 
connection with Licensee’s construction of the foundation of the Clubhouse shall be a Capital 
Improvement Cost that is credited against the Minimum Capital Improvement Cost to be expended by 
Licensee under the License Agreement to the extent such cost is incurred in connection with Licensee’s  
construction of the foundation of the Clubhouse.  If Licensee is required to have an IEM present 
pursuant to applicable Environmental Law for any reason other than (x) the Licensee’s construction 
of the foundation of the Clubhouse or (y) in connection with Environmental Conditions and/or 
effects of Environmental Conditions that are, in each case, caused or exacerbated by the negligence 
or willful misconduct of any of the Licensee Indemnitees, then the City shall pay or reimburse 
Licensee in an amount equal to the costs and expenses of the IEM actually paid or incurred by 
Licensee within sixty (60) days after demand, provided that documentation of such costs and 
expenses, satisfactory to Parks, is submitted to Parks.  In the event the City fails to pay or reimburse 
Licensee such amount within sixty (60) days after receipt of satisfactory documentation of such costs 
and expenses and written demand, Licensee shall be entitled to a License Fee Credit in such amount, 
with interest thereon, as applicable, at the Interest Rate as set forth in Section 4.10 of the License 
Agreement, subject to the last sentence of Section 4.10 of the License Agreement.  

6.2 (a) During the progress of the City’s Work up to the date of City’s Final Completion, if the 
City holds regularly scheduled meetings with representatives of the Contractors, the Consultants and/or 
Nicklaus Design, Parks shall give Licensee notice of such meetings and Licensee shall have the right, but 
not the obligation, to attend such meetings as follows:  The first portion of such a meeting will involve 
review of the progress schedule, construction issues, changes to the City’s Work and other matters that 
are not of a financial or other confidential nature and Licensee shall have the right to attend and observe 
(but not participate in, except as provided herein) such review, provided, however, that Parks may, in its 
sole discretion, have Licensee leave the meeting if financial or other confidential matters arise.  Once the 
portion of the meeting that Licensee has the right to attend has concluded, the meeting will continue and 
address financial or other confidential matters or non-construction related contract administration matters 
without Licensee’s presence.  A representative of Parks Revenue Division will be present at all such 
meetings referred to in this Section 6.2 and Licensee shall have the right to provide comments and 
questions to the Parks representative at the meeting and such representative of Parks shall make 
Licensee’s comments and questions known at the meeting.  Parks agrees to consider in good faith and 
address any reasonable questions, issues or concerns identified and raised by Licensee.  Following the 
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meeting, Parks will circulate minutes, including to Licensee, and Licensee will have the right to comment 
on such minutes, provided that Licensee’s failure to provide comments shall not affect any of Licensee’s 
other rights or obligations under this Agreement, and further provided, if Licensee discovers any material 
errors or omissions in such minutes, Licensee shall promptly notify Parks of any such errors or omissions.  
The provisions of this Section 6.2(a) shall not apply to Parks’ regularly scheduled meetings with DEC 
which shall instead be governed by Section 6.2(b) below. 

(b) Following any meetings of Parks with the DEC, Parks shall, within three (3) business days of 
such meeting, send an update to Licensee which shall summarize in reasonable detail the non-confidential 
issues or topics discussed at the meeting with the DEC which, in Parks’ reasonable judgment, could affect 
the Grow-In, Licensee’s operation of the Licensed Premises and/or Licensee’s construction of any Capital 
Improvements.  If Parks becomes aware of any issue or topic to be discussed at an upcoming meeting 
with the DEC, which may be relevant to the Grow-In, Licensee’s operation of the Licensed Premises 
and/or Licensee’s construction of any Capital Improvements, then Parks shall promptly notify Licensee of 
such meeting and such issue or topic.  Without limiting any of Licensee’s rights under this Agreement, 
the License Agreement or otherwise, Licensee shall have the right to request attendance at any upcoming 
meeting, and Parks shall, in its reasonable discretion, use reasonable efforts to obtain the DEC’s 
permission to permit Licensee to attend such upcoming meeting.  Additionally, without limiting any of 
Licensee’s rights under this Agreement, the License Agreement or otherwise, if Licensee desires to 
discuss any issues with the DEC, then Parks shall, in its reasonable discretion, use reasonable efforts to 
arrange a meeting for Licensee with the DEC to discuss such issues.  

(c) Parks shall hold regularly scheduled meetings with Licensee to discuss construction issues and 
the status of the City’s Work. 

6.3 During the progress of the City’s Work up to the date of City’s Final Completion, the City shall 
afford Licensee and its design and construction representatives access to the Project Site for purposes of 
inspecting all of the City’s Work performed and being performed at the Project Site on a regular basis 
during days and hours that construction is taking place on the Project Site.   

6.4 The City shall be responsible, at its sole cost and expense, for security at the entire Project Site 
until City’s Final Completion of the City’s Work.  Notwithstanding the foregoing, the City’s obligation 
for security at the Golf Course Facilities shall terminate upon City’s Final Completion of the City’s Work 
with respect to the Golf Course Facilities but shall continue with respect to the Park Snack Bar until 
City’s Final Completion of the City’s Work with respect to the Park Snack Bar.  The City shall construct 
a Security Fence around the entire perimeter of the Licensed Premises (other than the Park Snack Bar) 
and other than the West Parking Lot (which is not part of the Licensed Premises) in accordance with 
Schedule 2, the Plans, as applicable, and the Estimated Completion Date for such Security Fence set forth 
in Section 4.1 of this Agreement.  The City shall maintain the Security Fence until City’s Final 
Completion of all of the City’s Work, other than the Park Snack Bar.  The Security Fence shall be locked 
and secured during days and hours that construction is not taking place, except that Licensee shall have 
access to all portions of the Licensed Premises that have been delivered to Licensee for all Grow-In 
related activities at days and hours as required by Licensee.  Until City’s Final Completion of the City’s 
Work other than the Park Snack Bar, the City shall be responsible for damage to the Golf Course as a 
result of its failure to secure the Project Site.  Notwithstanding the foregoing, Licensee is responsible for 
security of its equipment and for areas of the Licensed Premises that have been delivered to Licensee that 
are damaged by Licensee or Licensee’s Contractors. 

6.5 (a) All risks of construction and development of the City’s Work (including City’s 
Reconstruction Activities) are hereby expressly assumed by the City except as may be specifically 
provided otherwise in this Agreement.   Prior to delivery to Licensee in accordance with the provisions of 
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Section 10.3, the City’s Work shall be designed, constructed, maintained, secured and insured entirely at 
the City’s expense without reimbursement by Licensee or credit or offset of any kind for cost overruns or 
otherwise, and the City shall pay all municipal fees and impositions in connection therewith. The City 
agrees that neither any provision of this Agreement nor Licensee’s reviews, inspections, 
recommendations, approvals, or advice furnished by Licensee under this Agreement shall be deemed to 
be warranties or guarantees or constitute the performance of professional services for the benefit of the 
City, but instead, are intended solely to facilitate the delivery of a Jack Nicklaus Signature golf course to 
Licensee for operation under the License Agreement. Such inspections, recommendations, approvals or 
advice shall not constitute a representation, warranty or opinion by Licensee as to the compliance with the 
Construction Documents or any Legal Requirement with respect to any of the City’s Work.  The City and 
Licensee hereby acknowledge and agree that, with respect to City’s Work, compliance with the 
Construction Documents and all Legal Requirements is and shall remain the sole responsibility of the 
City, except if Licensee elects to perform the City’s Work pursuant to Section 10.8 of this Agreement, in 
which case compliance with all Legal Requirements shall be the sole responsibility of Licensee with 
respect to any work performed by Licensee.   

 (b)  Licensee shall assume the obligations pertaining to Licensee under this Agreement with 
respect to any portion of the Licensed Premises upon delivery of possession of such portion of the 
Licensed Premises to Licensee in accordance with the provisions of this Agreement, provided, however, 
that except as otherwise provided for in this Agreement and/or the License Agreement, in no event shall 
Licensee assume any risk, liability or obligation with respect to: (a) any area that is located at or below 
the layer of municipal solid waste (provided, however that  Licensee shall be responsible for the cost of 
work with respect to any municipal solid waste that may be excavated or disturbed by Licensee’s 
construction of the Clubhouse or Licensee’s performance of its other obligations under this Agreement or 
the License Agreement, including the cost of disposing of such municipal solid waste, if required, 
provided, further, that Licensee shall not be responsible for any Environmental Conditions or liability 
with respect thereto, arising from Licensee’s work except to the extent caused or exacerbated by the 
negligence or willful misconduct of any of the Licensee Indemnitees), and (b) Environmental Conditions, 
including Environmental Conditions or liability with respect thereto arising from Licensee’s work, and/or 
the effects of Environmental Conditions (except to the extent the Environmental Conditions or liability 
with respect thereto and/or the effects of Environmental Conditions are caused or exacerbated  by the 
negligence or willful misconduct of any of the Licensee Indemnitees).   

6.6 (a) The City shall provide to Licensee free access to and use of a temporary staging area for 
the Grow-In and any other work which may be performed by Licensee hereunder or under the License 
Agreement.  Until the fuel storage tanks to be installed by the City are installed, Licensee shall have the 
right to temporary storage of fuel for its equipment, in a manner satisfactory to Parks, provided however 
that Licensee shall obtain, at its sole cost and expense, all required approvals for such storage of fuel, 
including but not limited to the approval of the FDNY (as defined in the License Agreement), as 
applicable.  The temporary staging area shall be located as shown on Schedule 1-1.  Licensee shall have 
the right to construct a temporary maintenance facility on the Project Site as shown on Schedule 1-1 and 
to remove such temporary maintenance facility upon completion of the Maintenance Building to be 
constructed as part of the City’s Work.  The plans, design and location of such temporary maintenance 
facility shall be subject to the prior written approval of Parks, which shall not be unreasonably withheld, 
conditioned or delayed.  The cost of construction (including for temporary utility connections), operation 
and removal of the temporary maintenance facility shall be a Grow-In Cost.  Licensee shall be responsible 
for restoration of the Licensed Premises, including the restoration of any landscaping, as applicable, after 
the removal of any temporary maintenance facility and/or any temporary staging area at Licensee’s cost 
and expense; the reasonable cost of such restoration shall be a Grow-In Cost.  From the effective date of 
this Agreement until the earlier of completion of the temporary maintenance facility, if any, or the 
Maintenance Building, the City shall provide to Licensee, at no cost to Licensee, space at its facilities at 
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the Project Site as reasonably requested by Licensee to be used by Licensee to conduct its operations 
hereunder.  The space for the temporary maintenance facility shall be made available to Licensee not less 
than two (2) months prior to the delivery of the first six (6) Holes to Licensee. 

 (b) Subject to the prior written approval of Parks, Licensee shall construct on the Licensed 
Premises, at the location shown on Schedule 1-3, a temporary clubhouse and temporary cart storage 
facility to be open to the public by the time of the Concession Commencement Date.  Licensee shall have 
the right to remove such temporary clubhouse and temporary cart storage facility upon completion of the 
Clubhouse to be constructed by Licensee pursuant to the License Agreement.  Licensee shall be 
responsible for restoration of the Licensed Premises, including the restoration of any landscaping, as 
applicable, after the removal of any temporary clubhouse and temporary cart storage facility and/or any 
construction staging area at Licensee’s cost and expense; the reasonable cost and expense of such 
restoration shall be a Capital Improvement Cost and shall be credited against the Minimum Capital 
Improvement Cost to be expended by Licensee under the License Agreement.  The cost of construction 
and removal of the temporary clubhouse and temporary cart storage facility shall be a Capital 
Improvement Cost and shall be credited against the Minimum Capital Improvement Cost to be expended 
by Licensee under the License Agreement. 

 (c) The City shall provide to Licensee access to all Utilities necessary for the operation of 
such temporary clubhouse, temporary maintenance facility and temporary cart storage facility, including, 
without limitation, temporary power, water, and access to sanitary sewer and empty conduits for phones, 
cable and internet service (together “Temporary Utilities”).  The cost of the use of such Temporary 
Utilities shall be paid for as provided in Section 9.1. 

6.7 Licensee shall provide an adequate number of staff members possessing the appropriate 
qualifications to conduct their respective functions for Grow-In and other construction operations at the 
Licensed Premises.   

6.8 The City reserves the right to perform construction or maintenance work on any portion of the 
Licensed Premises that has been delivered to Licensee in accordance with the Agreement, in its 
reasonable discretion or as required to be performed by the City pursuant to this Agreement (including 
pursuant to Sections 9.40 and 12.19(a)(vi) of the License Agreement).  Licensee agrees to cooperate with 
the City, to accommodate any such work by the City and provide access through the Licensed Premises as 
reasonably deemed necessary by the Commissioner.  The City shall use its best efforts to give Licensee at 
least fourteen (14) days' written notice of any such work and to not unreasonably interfere with the Grow-
In or Licensee’s construction activity on the Licensed Premises, if any.  In performing such work, the City 
shall use commercially reasonable efforts to minimize the extent to which the Grow-In and Licensee’s 
construction, if any, are disrupted.  The City shall coordinate its work pursuant to this Section 6.8 with 
Licensee.  The City shall be responsible for restoration of the Licensed Premises (subject to Section 
12.19(a)(vi) of the License Agreement) after the completion of any such work at the City’s sole cost and 
expense.  For the sake of clarity, all City’s Reconstruction Activities shall be performed pursuant to 
and in accordance with this Section 6.8. 

6.9 In the event that the Licensee requires use of the West Parking Lot located on the west side of the 
Hutchinson River Parkway, as more particularly depicted on Schedule 7 (the “West Parking Lot”), as a 
staging area during the Grow-In or construction of the Clubhouse, Licensee and the City shall enter in to a 
separate agreement for the West Parking Lot.  For avoidance of doubt, the parties acknowledge that West 
Parking Lot is not part of the Licensed Premises.  
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7. COORDINATION OF CONTRACTORS 

7.1 The City and Licensee understand and acknowledge that (a) the City’s Work is part of an overall 
development of Ferry Point Park at the Project Site, and (b) the Grow-In and Capital Improvements on the 
Licensed Premises may be performed by Licensee or separate contractors retained by Licensee 
("Licensee’s Contractors") during and after the performance of the City’s Work.  The City agrees that 
the City shall, to the extent applicable, (i) coordinate the work of the City and the City’s Contractors with 
the work being performed by Licensee or Licensee’s Contractors so as to avoid interference with any 
work being performed by or on behalf of Licensee and to work in harmony with any of Licensee’s 
Contractors operating at the Project Site, (ii) make any portion of the Project Site in which the City or any 
of the City’s Contractors are performing the City’s Work available to Licensee and Licensee's 
Contractors, when necessary, and (iii) not hinder, delay or interfere with the work of Licensee or 
Licensee's Contractors.  Licensee agrees that Licensee shall, to the extent applicable, (a) coordinate the 
work of Licensee and the Licensee’s Contractors with the work being performed by the City or the City’s 
Contractors so as to avoid interference with any work being performed by or on behalf of City and to 
work in harmony with any of the City’s Contractors operating at the Licensed Premises, (b) make any 
portion of the Licensed Premises available to the City and the City’s Contractors, when necessary, and (c) 
not hinder, delay or interfere with the work of the City or the City's Contractors.  None of the City, 
Licensee, or any of the City’s Contractors or the Licensee’s Contractors shall be entitled to any fee in 
connection with such cooperation and coordination.  The City’s fill importation activities shall be 
managed by the City so as not to materially and adversely affect the proper implementation of the Grow-
In by Licensee in accordance with the Grow-In Standards and in a manner consistent with a first class, 
tournament quality daily fee golf course.  

 7.2 (a)          For purposes of construction of the Maintenance Building, the Golf Course 
Snack Bar and the Storm Shelters (as more particularly described in Schedule 2 to this Agreement) the 
Parties acknowledge that such construction may be performed by an agency of the City other than Parks, 
which may include the New York City Department of Design and Construction (the “DDC”).  The City 
and Parks acknowledge and agree that (x) the City shall be responsible for the performance and the 
completion of all of the City’s Work in accordance with the terms of this Agreement regardless of 
whether or not such City’s Work is performed by an agency of the City other than Parks, such as the DDC 
(except to the extent that the City’s Work is performed by Licensee pursuant to Section 10.8 of this 
Agreement, as applicable, in which case Licensee shall be responsible for the completion of such work 
performed by Licensee); and (y) the City shall not be relieved of any obligations under this Agreement, 
the License Agreement or any applicable Legal Requirements due to the performance of any of the City’s 
Work by an agency other than Parks.  

(b)  Within fifteen (15) days following the execution of this Agreement, Parks shall designate 
in writing to Licensee two (2) Parks representatives (each a “Parks Representative” and collectively the 
“Parks Representatives” ) each of which shall individually be authorized to deal with Licensee on any 
matters related to the Maintenance Building, the Golf Course Snack Bar and the Storm Shelters (as more 
particularly described in Schedule 2 to this Agreement) or any other work performed by the DDC on the 
Project Site (such matters collectively, the “DDC Matters”).  Prior to the commencement of construction 
of any of the Maintenance Building, the Golf Course Snack Bar or the Storm Shelters, Parks shall cause 
the DDC to designate in writing to Licensee and Parks two (2) DDC representatives (each a “DDC 
Representative” and collectively the “DDC Representatives”) each of which shall individually be 
authorized to deal with Licensee on any matters related to the DDC Matters.   Licensee agrees to include 
at least one (1) Parks Representative in Licensee’s communications with either of the DDC 
Representatives; provided that Parks agrees to cause the Parks Representatives to be reasonably available 
for such communications.   Any notices from Licensee to the DDC shall be provided to Parks at the 
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address provided at the beginning of this Agreement and to the DDC at such address or in such other 
manner as the DDC may designate to Licensee.   

 

8. CHANGES TO THE WORK  

8.1 The City shall give Licensee notice of any proposed changes to the Plans or the City’s Work, 
which notice shall provide sufficient details of the proposed changes to enable Licensee to identify and 
evaluate the proposed change.  No changes in the Construction Documents, City’s Work or the Plans are 
permitted to be made that (i) are inconsistent with the scope of the City’s Work set forth in Schedule 2 to 
this Agreement; or (ii) would diminish the quality of the City’s Work below the level of quality of a Jack 
Nicklaus Signature golf course (each of such changes a “Material Changes”), without, in each case, the 
prior written consent of Licensee, which consent shall not be unreasonably withheld, conditioned or 
delayed.  In the event that there are any Material Changes that have not been approved in writing by 
Licensee, Licensee shall have the right to terminate this Agreement and the License Agreement upon ten 
(10) days notice to the City, and in the event of such termination, the City shall pay the Termination 
Payment, with accrued interest thereon, as applicable, at the Interest Rate as set forth in Section 3.2(b) of 
the License Agreement, to Licensee in accordance with the provisions of Section 3.2 of the License 
Agreement.   
 
8.2 So that Licensee may assist the City in the development of a Jack Nicklaus Signature golf course, 
Licensee shall have the right to request reasonable changes to the City’s Work and/or the Plans consistent 
with the scope of the City’s Work under this Agreement and with (i) the Design Contracts, (ii) the 
Construction Contracts or (iii) the Nicklaus Subcontract (“Proposed Changes”).  Licensee shall submit 
requests for Proposed Changes to the City for consideration and implementation of Licensee’s Proposed 
Changes by the City, in its reasonable discretion, provided however, Licensee’s requests for Proposed 
Changes to the Nicklaus Subcontract, including but not limited to the proposed routing plan (as prepared 
and delivered pursuant to Section 2 of the Nicklaus Subcontract) and the Plan Documents (as defined in 
the Nicklaus Subcontract), which consist of a general strategy plan, a clearing plan (if necessary), contour 
plans, a conceptual golf course drainage plan, a preliminary grassing and planting plan, a bunker study 
plan, and supplemental specifications to such plans, where applicable, shall be considered and 
implemented by the City in its sole discretion.  If the City accepts and implements any Proposed Changes, 
the relevant Estimated Completion Dates shall be extended day for day for the period of time reasonably 
necessary for the City to implement such Proposed Changes.  Licensee’s objection to the delivery of any 
of the City’s Work for failure to comply with the Construction Documents or the provisions of this 
Agreement, which failures the City agrees to correct, shall not be a Licensee Proposed Change.  Licensee 
shall provide any such objection promptly after Licensee receives notice under Section 10.3(a).   

9. UTILITIES 

9.1 The City shall directly pay all Utility costs associated with the development and construction of 
the City’s Work, and the Grow-In prior to the Concession Commencement Date.  Licensee shall be 
responsible for the cost of temporary utility connections associated with the development, construction, 
operation and use of the temporary clubhouse and temporary cart storage facility, and of the temporary 
maintenance facility subject to the terms set forth in Section 6.6(a), prior to the Concession 
Commencement Date.  Licensee shall also be responsible for the cost of the use of Temporary Utilities, 
other than water and sewer (which shall be the City’s responsibility), associated with the development, 
construction, operation and use of the temporary clubhouse and temporary cart storage facility prior to the 
Concession Commencement Date.  The City shall be responsible for the cost of use of Temporary 
Utilities associated with the development, construction, operation and use of the temporary maintenance 

12 

PX-3306, page 183 of 381



facility, excluding the use of phones, cable and internet services, prior to the Concession Commencement 
Date.   

10. DELIVERY OF LICENSED PREMISES 

10.1 The initial delivery of Golf Course holes by the City, including, without limitation, tee boxes, 
greens, fairways, sand traps, roughs and any other areas adjacent to any hole (“Holes”) shall include no 
less than six (6) Holes.  Notwithstanding anything to the contrary in this Agreement, the City agrees that 
(x) the City shall use best efforts to deliver the first nine (9) Holes of the Golf Course in accordance with 
Section 10.3 by September 1, 2012, but in no event later than October 1, 2012 and (y) the City shall use 
best efforts to deliver all additional Holes of the Golf Course in accordance with Section 10.3 by May 30, 
2013.  Holes and the Practice Facility shall only be delivered to Licensee between April 15th and May 30th 
and between August 15th and October 15th of each year and during suitable conditions for the conduct of 
the Grow-In and Licensee shall not be required to accept delivery of Holes at any other time, unless 
otherwise agreed to by the parties hereto.   

10.2 (a) Upon the City’s receipt of a request from a Contractor for an inspection to determine 
Contractor’s Substantial Completion or Final Acceptance of the work being performed under the 
applicable Construction Contract or any portion thereof in accordance with such Construction Contract, 
the City shall give notice of such inspection to Licensee not less than two (2) business days prior to the 
date of such proposed inspection.  Licensee shall have the right to attend all such inspections and utilize 
its expertise in the design, development and construction of similar high quality golf courses to assist the 
City in determining, as applicable, whether Contractor Substantial Completion in accordance with the 
Construction Contract, has been achieved, in developing the Final Approved Punch List, and in 
determining if the punch list work has been completed and if the Contractor’s work is ready for Final 
Acceptance in accordance with the Construction Contract.  Within five (5) business days following any 
inspection to determine if Contractor Substantial Completion has been achieved, Licensee shall have the 
right to propose a list of punch list items to be included on the Final Approved Punch List in accordance 
with the Construction Contract, and the City may, in its reasonable discretion, include all such punch list 
items noted by Licensee in the Final Approved Punch List to be prepared by the Engineer.  Once the 
Contractor has submitted a re-inspection notice for the punch list items on any Final Approved Punch 
List, the City shall give notice of such re-inspection to Licensee not less than two (2) business days prior 
to the date of such proposed re-inspection.  Within five (5) business days following any such re-
inspection to determine if the Final Approved Punch List items have been completed, Licensee shall have 
the right to provide a written objection to the punch list work and to provide a list of punch list items that 
still need to be performed or have not been adequately performed, and the City may, in its sole discretion, 
direct the Engineer to notify the Contractor that such punch list items need to be performed or require 
additional work, as the case may be.  The City and Licensee shall follow the notice and inspection 
procedure set forth in this Section 10.2 until Final Acceptance of the work being performed under the 
applicable Construction Contract or any portion thereof. 

(b) The City may, in its reasonable discretion, delay acceptance of any of the work as having 
achieved Contractor Substantial Completion or Final Acceptance of any work if Licensee submits a 
written objection, which Parks determines to be reasonable, to such work having achieved Contractor 
Substantial Completion or being ready for Final Acceptance.  Licensee’s participation in the above noted 
procedures for Contractor Substantial Completion and Final Acceptance and production of comments 
shall not be deemed verification of completion by Licensee.  Licensee’s failure to provide a proposed list 
of punch list items, written objection and/or comments, pursuant to the above noted procedures for 
Contractor Substantial Completion and Final Acceptance, shall not affect any of Licensee’s other rights or 
obligations under this Agreement (as Licensee has the right but not the obligation to provide a proposed 
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list of punch list items, written objection and/or comments, pursuant to the above noted procedures for 
Contractor Substantial Completion and Final Acceptance). 

10.3 Delivery of the Licensed Premises, or such portion thereof being delivered to Licensee, shall 
occur upon Final Acceptance of the City’s Work for the entire Licensed Premises, or the portion thereof 
being delivered, which work shall be in accordance with Schedule 2 and in all material respects in 
accordance with the Plans and Construction Documents, to the standards of a Jack Nicklaus Signature 
golf course, without any Material Change to the scope of work set forth in Schedule 2 or the Plans and 
Construction Documents unless approved by Licensee in accordance with Section 8.1, and the satisfaction 
of the following conditions:  

(a) The City shall provide notice to Licensee not less than five (5) days prior to the proposed 
delivery of the Licensed Premises (or the portion thereof being delivered to Licensee), which notice shall 
provide that the City’s Work (or the portion thereof being delivered to Licensee) has been constructed in 
accordance with Schedule 2 hereto and in all material respects in accordance with all applicable Plans and 
Construction Documents to the standards of a Jack Nicklaus Signature golf course and that there has been 
no Material Change to the scope of work set forth in Schedule 2 or the Plans and Construction Documents 
that has not been approved by Licensee in accordance with Section 8.1;  

(b) Licensee’s receipt of a copy of the City’s written acceptance of the City’s Work (or the 
portion thereof that is being delivered to Licensee) to its Contractor, including acceptance of the Final 
Approved Punch List items; 

 (c) Licensee’s receipt of a copy of the certification from the Engineer that the City’s Work 
(or the portion thereof that is being delivered to Licensee) is fully complete and ready for Final 
Acceptance and that all items of work set forth on the Final Approved Punch List have been completed; 

(d) Delivery to Licensee of a full and complete set of “as built” plans and specifications 
together with a certification by the Engineer that the “as built” plans and specifications are a true and 
accurate representation of the completed work, or, with respect to delivery of any Hole or the Practice 
Facility or any other portion (but not the whole) of the City’s Work, only partial “as built” plans and 
specifications of the Holes, the Practice Facility or the other portion of the City’s Work being delivered to 
Licensee, together with the certification by the Engineer described above (for the sake of clarity, “as 
built” plans and specifications as used in this paragraph shall be deemed to include Plans and 
Specifications that represent the original design of any particular part of the City’s Work where there have 
been no changes to the original design set forth in such Plans and Specifications and such Plans and 
Specifications represent a true and accurate representation of the completed City’s Work).  Delivery to 
Licensee of the final post-construction as-built drawings for the Licensed Premises which shall, at a 
minimum, include detailed cross sections illustrating the depth of fill placed and location of all utilities 
and associated structures, roadways, and storm water drainage control structures for the project. The final 
post-construction as-built drawings shall be signed by a professional engineer licensed in New York State 
and shall be approved by DEC where such approval is required;   

(e) Delivery to Licensee, prior to or simultaneously with delivery of the Licensed Premises, 
of all applicable Governmental Approvals for all portions of the Golf Course Facilities and the Park 
Snack Bar, as applicable, provided that the City shall not be required to provide such Governmental 
Approvals for any areas that are at or below the municipal solid waste located below the surface of the 
Licensed Premises, unless such Governmental Approvals are required for the lawful use or operation of 
the Licensed Premises.  If any portion or phase of the Licensed Premises to be delivered to Licensee prior 
to City’s Final Completion of all of the City’s Work requires any Governmental Approvals, the City shall 
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deliver such Governmental Approvals as a condition to Licensee’s obligation to take possession of such 
portions of the Licensed Premises;  

(f) Delivery of an assignment by the City to Licensee of guaranties and warranties in 
accordance with Section 11.2; 

(g) Delivery to Licensee of written acceptance by Sanford Golf Design (and any other 
applicable Consultant whose approval is required pursuant to the terms of any Design Contract ) of the 
City’s Work, or the portion thereof being delivered to Licensee, as fully complete in all material respects 
in accordance with the Construction Documents and delivery to Licensee of a written certification from 
Nicklaus Design to Parks that the Golf Course, or portion thereof being delivered to Licensee meets the 
design standards for a Jack Nicklaus Signature golf course;  

(h) Delivery to Licensee of a certification by the City that City’s Work is in full compliance 
with the ULURP No. C000090 MCX determination dated December 22, 1999 for Ferry Point Park and all 
applicable Governmental Approvals, including, without limitation, any required Certificate of Occupancy, 
and other applicable Legal Requirements.  Notwithstanding the foregoing in this Section 10.3(h), the 
Parties agree that as set forth in Sections 1.2(c)(iii), (iv) and (v) of the License Agreement, the City may 
be required to undertake additional SEQRA or CEQR review (at the City’s sole cost and expense) if 
applicable Legal Requirements require such review in connection with Licensee’s use of pesticides and 
fertilizers in the Grow-In and/or the operation of the Licensed Premises.  If any of City’s 
Reconstruction Activities are required in connection with such additional SEQRA or CEQR review, such 
City’s Reconstruction Activity in and of itself shall not prevent the City from satisfying this Section 
10.3(h) unless the City knows or should have known that such City’s Reconstruction Activity would 
completely prevent Licensee’s Grow-In activities on all of the portion of the Licensed Premises being 
delivered to Licensee for the reasonably foreseeable future.  For the sake of clarity, the satisfaction of all 
other conditions set forth in this Section 10.3 shall continue to constitute conditions of delivery;  

(i) The Licensed Premises, or the portion thereof delivered to Licensee shall be substantially 
free of any construction debris and equipment, provided that any remaining debris or equipment during 
Grow-In does not interfere with the Grow-In.  At City’s Final Completion of all of the City’s Work for 
the Golf Course Facilities and for the Park Snack Bar, as applicable, in the event that the Licensed 
Premises are not substantially free of any such debris and equipment, City shall within thirty (30) days of 
written notice thereof from Licensee remove all such debris and equipment from the Licensed Premises or 
Licensee may remove and dispose of such debris or equipment at the City’s cost; 

(j) The Licensed Premises, or the portion thereof delivered to Licensee shall be filled with 
the proper depth of cover material pursuant to the DEC Part 360 Permit;  

(k) All Utilities (including the communications conduits but not the wiring therefor) have 
been completed and accurately depicted (plus or minus six inches (+6”)) in a set of “as built” plans and 
specifications;  

(l) All areas of the Licensed Premises being delivered to Licensee shall have been separated 
from the non-delivered areas with snow fencing or by other means that provide for clear demarcation; and  

(m) With respect to the delivery of any Holes and the Practice Area:   

(i) Seeding and/or sodding of all Holes being delivered or the Practice Facility, as 
applicable, shall have been completed, all required fertilizing prior to the initial seeding shall have 
occurred and the initial round of watering shall have been completed, in each case in accordance 
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with the Grassing Specification Changes dated May 3, 2010 by Consultant and Section 137 of the 
Construction Contract and Specification attached hereto as Schedule 4-1 (the “Grassing 
Specifications”); 

(ii) The Irrigation System and Drainage System servicing such Holes or the Practice Facility, 
as applicable, shall be fully operational, all Utility lines located under such Holes or the Practice 
Facility, as applicable, shall have been installed and functioning and all golf cart paths and other 
paved areas serving such Holes or the Practice Facility, as applicable, shall have been completed 
as specified in the City’s Work;  

(iii) Access to the temporary staging areas for Grow-In has been given to Licensee; 

(iv) All bunkers have been completed and sand installed as specified in the City’s Work; 

(v) The Hole layout, shaping, topography, drainage and all other elements of the Hole have 
been accepted in writing by the applicable Consultant (and a copy of such acceptance has been 
delivered to Licensee), and delivery to Licensee of a written certification from Nicklaus Design to 
Parks that the Hole layout, shaping, topography, strategy, and all other elements relating to the 
playability of the Hole itself (as opposed to, e.g., Landfill related elements present at a Hole) have 
been accepted by Nicklaus Design as meeting the standards for a Jack Nicklaus Signature golf 
course;  

(vi) A qualified agronomist hired by Sanford pursuant to the Nicklaus Subcontract has 
confirmed in writing to Parks that the plantings and seeding have satisfied all of the requirements 
of the Grassing Specifications and the other Construction Documents and such confirmation has 
been delivered to Licensee;  

(vii)  If Licensee’s use of the Grow-In Materials for its Grow-In would be inconsistent with 
the DEC Part 360 Permit (if still in effect) or the New Permit (as defined in the License 
Agreement), the delivery by Parks to Licensee of documentation from DEC reasonably 
demonstrating that the use of such Grow-In Materials is permissible under the DEC Part 360 
Permit or the New DEC Permit, as applicable  (such documentation,  a “DEC Permit 
Compliance Document”, referred to in Section 1.2(d) of the License Agreement as “informal 
written documentation”) (including, for illustrative purposes only, an approval from the DEC 
stating that the use of such Grow-In Materials in connection with Licensee’s Grow-In is permitted 
under the DEC Part 360 Permit or the New DEC Permit, as applicable)  

10.4  Intentionally Omitted. 

10.5 The City’s Work under this Agreement shall include the construction of the Park Snack Bar.  The 
parties agree that the Park Snack Bar may not be completed at the time of City’s Final Completion of the 
Golf Course Facilities.  In addition to the other conditions to City’s Final Completion set forth herein, 
City’s Final Completion and delivery of the Park Snack Bar to Licensee shall be conditioned upon 
completion of construction of the entire waterfront park to be constructed by the City in Ferry Point Park 
adjacent to the Licensed Premises and the opening of such waterfront park to the public.  The parties 
acknowledge that the Park Snack Bar may not be delivered to Licensee until after the Concession 
Commencement Date and shall not be part of the Licensed Premises until possession thereof is delivered 
to Licensee in accordance with this Agreement.   

10.6 Licensee shall not be bound, precluded or estopped by its occupancy or operation of the Licensed 
Premises from claiming that the City’s Work, or any part thereof, does not in fact conform to the 
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requirements of this Agreement by reason of the failure of Parks or the City to perform the City’s Work in 
accordance with this Agreement. 

10.7 Upon delivery of the entire Licensed Premises, other than the Park Snack Bar, to Licensee, the 
City shall, at Licensee’s option, provide to Licensee any excess materials and supplies (such as, for 
example, soil, seed, fertilizer, sand, chemicals, mulch, sod) and other so called “extra surplus materials” 
that are provided to the City by its Contractors pursuant to any of the Construction Documents. 

10.8 In the event that the City fails to perform the City’s Work described in Section p (Roads) of 
Schedule 2 on or before November 30, 2012, which date shall be subject to extension pursuant to Section 
4.3, Licensee shall have the right, but not the obligation, to perform such work in accordance with this 
Agreement and the License Agreement, including obtaining Governmental Approvals required to perform 
such work.  If Licensee performs such work, the City shall pay or reimburse Licensee in an amount equal 
to the reasonable cost of the work actually paid or incurred by Licensee, provided that documentation of 
such costs, satisfactory to Parks, is submitted to Parks.  In the event that the City fails to pay or reimburse 
Licensee for such amount within sixty (60) days after receipt of satisfactory documentation of such costs 
and written demand, Licensee shall be entitled to a License Fee Credit in such amount, with interest 
thereon at the Interest Rate, which License Fee Credit and interest, subject to the last sentence of Section 
4.10 of the License Agreement, will be the sole remedy of Licensee hereunder for the cost of such work.  
The provisions of this Section 10.8 shall survive any termination or expiration of this Agreement 

11. CORRECTION OF DEFECTS; WARRANTIES 

11.1 Intentionally Omitted.  

11.2 The City shall obtain all manufacturer’s standard warranties and guarantees for all equipment and 
materials included in the City’s Work.  At City’s Final Completion, the City shall assign to Licensee all 
applicable guaranties and other warranties with respect to any portion of the City’s Work and specific 
components and systems thereof that are delivered to the City under the Construction Documents or 
otherwise and all warranties for any products included in the City’s Work, except to the extent the City 
retains the obligation to maintain such City’s Work or components or systems or products under this 
Agreement or the License Agreement, and at the request of Licensee from time to time, the City shall 
execute and deliver to Licensee any documents reasonably requested by Licensee in order to enable 
Licensee to enforce such guaranties and warranties.   

11.3 (a)  After City’s Final Completion, to the extent the City has retained warranties and guarantees, 
at the request of Licensee, the City shall promptly take such actions as Licensee may reasonably request, 
including, without limitation, the enforcement of any guaranties and warranties that the City received for 
any portion of the City’s Work or any products, materials and equipment included therein or made a part 
thereof, and the commencement and prosecution of litigation, to enforce the rights of the City under the 
Design Contracts, the Nicklaus Subcontract, the Construction Contracts and any other contracts for the 
City’s Work for the benefit of Licensee with respect to claims relating to, among other things, breach of 
contract, professional negligence or material defects in design, manufacture, construction or installation 
or effects of Environmental Conditions (except to the extent the Environmental Conditions and/or the 
effects of Environmental Conditions are caused or exacerbated by the negligence or willful misconduct of 
any of the Licensee Indemnitees, in which case the City shall take such actions as it deems appropriate, in 
its sole discretion), and shall, if reasonably requested by Licensee, execute such documents as may be 
requested by Licensee to permit Licensee to enforce any such guaranties and warranties and to commence 
or prosecute any such action or proceeding in its own name, or, if required by law, in the name of the 
City.   
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 (b)  To the extent the City has assigned warranties and guaranties to Licensee, the enforcement of 
any such warranties or guaranties and the commencement or prosecuting of litigation to enforce the rights 
of Licensee thereunder shall be at the option of Licensee; provided that in no event shall Licensee be 
obligated to expend more than a de minimus amount for any litigation or other enforcement action that 
may be required to enforce any warranties or guaranties that City has assigned to Licensee.   If Licensee 
determines that the costs of litigation or other enforcement action (“Costs”) are greater than a de minimus 
amount, Licensee shall submit an estimate of such Costs to the City and the City shall thereafter have the 
option to (i) take actions to enforce any guaranty or warranty or commence and prosecute litigation to 
enforce the rights of City and/or Licensee under any guaranty or warranty, (ii) take responsibility for 
correcting warranty or guaranty defects or issues in lieu of pursuing a warranty or guaranty claim against 
a third party, or (iii) direct Licensee to take actions to enforce any guaranty or warranty or commence and 
prosecute litigation to enforce the rights of the City and/or Licensee under any guaranty or warranty.  If 
the City directs Licensee to take actions pursuant to clause (iii) in this Section 11.3(b), then the City shall 
pay or reimburse Licensee in an amount equal to the reasonable Costs actually paid or incurred by 
Licensee.  In the event the City fails to pay or reimburse Licensee such amount within sixty (60) days 
after receipt of satisfactory documentation of such Costs and written demand from Licensee, Licensee 
shall be entitled to a License Fee Credit in such amount, with interest thereon at the Interest Rate as set 
forth in Section 4.10 of the License Agreement, which, subject to the last sentence of Section 4.10 of the 
License Agreement, will be the sole remedy of Licensee hereunder.  Notwithstanding the foregoing, the 
amount of the Costs owed to Licensee shall be reduced by any amount recovered from the applicable 
Contractor or Consultant under the applicable warranty/guaranty and actually paid to Licensee, provided, 
however, the amount of the Costs owed to Licensee shall not be reduced to the extent any amount 
recovered is paid to the City.  In the event that Licensee enforces any warranty or guarantee that has been 
assigned from the City to Licensee, the City shall execute such documents to permit Licensee to enforce 
any such guaranties and warranties and to commence or prosecute any such action or proceeding in its 
own name, or, if required by law, in the name of the City. 

11.4 Licensee shall promptly repair, replace, restore or rebuild or cause to be repaired, replaced, 
restored or rebuilt, as the City shall reasonably determine, any of the Capital Improvements provided by 
Licensee in which material defects of design, materials or workmanship may appear or to which damage 
may occur because of such defects during the one (1) year period subsequent to the date of Final 
Completion by Licensee with respect to such Capital Improvements, as applicable, except to the extent 
such defect or damages are the result of (x) the negligence or willful misconduct  of the City, its agents 
and its Contractors and Consultants, or (y) Environmental Conditions and/or the effects of Environmental 
Conditions (except to the extent the Environmental Conditions and/or the effects of Environmental 
Conditions are caused or exacerbated by the negligence or willful misconduct of any of the Licensee 
Indemnitees), and provided that in no event shall Licensee be required to maintain, repair, replace, restore 
or rebuild any portion of the Licensed Premises that are at or under the layer of municipal solid waste 
located below the surface of the Licensed Premises (provided however that Licensee shall be required to 
maintain, repair, replace, restore or rebuild any portion of the Licensed Premises that are at or under the 
layer of municipal solid waste located below the surface of the Licensed Premises: (i)  in the areas where 
the foundation for the Clubhouse is installed by Licensee if required to maintain, repair, replace, restore 
or rebuild Licensee’s work, unless caused by Environmental Conditions and/or the effects of 
Environmental Conditions (except to the extent the Environmental Conditions and/or the effects of 
Environmental Conditions are caused or exacerbated by the negligence or willful misconduct of any of 
the Licensee Indemnitees), and (ii) in other areas if, due to the negligence or willful misconduct of the 
Licensee in performing its obligations under this Agreement or the License Agreement, it becomes 
necessary to disturb or excavate the layer of municipal solid waste).  Parks shall provide Licensee with 
written notification of any material defects of design materials or workmanship or damage due to such 
defects within sixty (60) days of Parks discovering or becoming aware thereof.  
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11.5 Licensee shall obtain, in Licensee’s name, all manufacturer’s standard warranties and guarantees 
for all equipment and materials included in the Capital Improvements.  Licensee shall assign to the City 
all applicable guaranties and other warranties with respect to any portion of the Licensee’s Capital 
Improvements and specific components and systems thereof that are delivered to the City under this 
Agreement and the License Agreement when and if the City exercises its option to take title to such 
equipment and materials or specific components and systems thereof.  In accordance with the foregoing in 
this Section 11.5, as may be requested by the City from time to time, Licensee shall execute and deliver to 
the City any documents reasonably requested by the City in order to enable the City to enforce such 
guaranties and warranties.  All of the City’s rights and title and interest in and to said manufacturers’ 
warranties and guaranties may be assigned by the City to any subsequent licensees of the Licensed 
Premises. 

11.6 The provisions of this Article 11 shall survive any termination or expiration of this Agreement. 

12. MUNICIPAL SOLID WASTE REMEDIATION 

12.1 In the event that, in connection with the performance of the City’s Work, any municipal solid 
waste is exposed, disturbed or otherwise affected, the City shall remove and otherwise remediate, as 
applicable, such municipal solid waste from the Project Site in accordance with all applicable 
Environmental Laws (except if the City’s Work is performed by Licensee pursuant to Section 10.8 of this 
Agreement, as applicable, in which case Licensee, at its sole cost and expense, shall be responsible for 
such removal and remediation, as applicable, in connection with such work being performed by Licensee, 
provided, however, Licensee shall not be responsible for any Environmental Conditions and/or effects of 
Environmental Conditions or any liability with respect thereto arising from Licensee’s work except to the 
extent caused or exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees).  
Likewise, if it is discovered after commencement of the Grow-In that some areas of the Licensed 
Premises do not have the minimum cover depth over the municipal solid waste required by the DEC Part 
360 Permit, the City shall promptly remediate the condition at its sole cost and expense.  The City 
represents and warrants that the depth of fill material over all areas of the municipal solid waste at the 
Licensed Premises is a minimum of two (2) feet.  Notwithstanding the foregoing,  subject to Section 5.5, 
Licensee shall, at its sole cost and expense, provide all new cover, required by Licensee to replace cover 
that is removed or disturbed due to Licensee’s activities at the Licensed Premises. 
 
12.2 The provisions of this Article 12 shall survive any termination or expiration of this Agreement. 
 

13. INDEMNIFICATION 

13.1 To the fullest extent permitted by law (and without limiting Licensee’s obligations under this 
Agreement and the License Agreement (including, without limitation, Section 12.19(c) of the License 
Agreement)), Licensee shall defend, indemnify and hold the Indemnitees harmless against any and all 
Claims, for which they are or may be liable as a result of any personal injury, death or property damage 
arising, in whole or in part, out of the work, activities or operations of any of the Licensee Indemnitees at 
the Licensed Premises pursuant to this Agreement, except for Claims arising from Environmental 
Conditions and/or the effects of Environmental Conditions, whether such Environmental Conditions 
and/or the effects of Environmental Conditions are presently existing or arise after the date hereof except 
to the extent that such Environmental Conditions and/or the effects of Environmental Conditions are 
caused or exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees.  
Notwithstanding anything to the contrary contained herein, the provisions of this indemnification shall 
not be construed to indemnify or provide for the defense of any Indemnitees to the extent any Claims are 
attributable to the acts or omissions of the Indemnitees, provided, however, for the sake of clarity, 
notwithstanding the foregoing, the indemnity or provision for the defense of Indemnitees shall apply to 
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the extent any Claims are attributable to any Environmental Conditions and/or effects of Environmental 
Conditions to the extent that such Environmental Conditions and/or effects of Environmental Conditions 
are caused or exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees.  
Licensee’s duty to defend, indemnify and hold the Indemnitees harmless, as provided in this Section 13.1, 
shall survive the expiration or sooner termination of this Agreement. 

13.2 Intentionally Omitted. 

13.3 Licensee’s duty to defend, indemnify and hold the Indemnitees harmless, as provided in Section 
13.1, shall not be abrogated, diminished or otherwise affected by Licensee’s further duty on their behalf 
to procure and maintain insurance pursuant to the provisions of Section 14 hereof, nor by their failure to 
avail themselves of the benefits of such insurance by due and timely demand upon the insurers therefor, 
and shall survive the expiration or sooner termination of this Agreement. 

13.4 Except as expressly provided in this Agreement and/or in the License Agreement, Licensee 
assumes all risk in the operation of this Agreement.  For the sake of clarity, and without limiting the 
City’s or Parks’ obligations under this Agreement, Licensee shall not be deemed to assume the risks 
associated with (a) any portion of the Project Site prior to delivery of possession of such portion of the 
Project Site to Licensee in accordance with the provisions of this Agreement and the License Agreement 
(except if Licensee performs any Capital Improvement or other activities on any portion of the Project 
Site prior to delivery thereof to Licensee, then subject to the terms of this Agreement and the License 
Agreement and without limiting Parks’ or the City’s obligations under this Agreement and the License 
Agreement, Licensee shall assume the risk for such Capital Improvement or activity), (b) the City’s or 
Parks’ construction of the City’s Work pursuant to this Agreement and the License Agreement (including 
City’s Reconstruction Activities), (c) any Environmental Conditions and/or effects of Environmental 
Conditions whether such Environmental Conditions and/or effects of Environmental Conditions are 
presently existing or arise after the execution of this Agreement (except to the extent that such 
Environmental Conditions and/or effects of Environmental Conditions are caused or exacerbated by the 
negligence or willful misconduct of any of the Licensee Indemnitees), (d) any settlement due to the 
Landfill, and (e) any of the City’s or Parks’ responsibilities under the DEC Part 360 Permit, the DEC 
Deed or other applicable Legal Requirements with respect to Environmental Conditions and/or effects of 
Environmental Conditions, except as otherwise provided in this Agreement and the License Agreement.   

13.5 Without limiting the City’s and Parks’ obligations under this Agreement and the License 
Agreement (including, without limitation, Section 12.19(c) of the License Agreement), the City shall 
defend, indemnify and hold the Licensee Indemnitees harmless against any and all Claims for which they 
are or may be liable as a result of any personal injury, death or property damage arising, in whole or in 
part, out of the work, activities or operations of the City or Parks, or the City’s or Park’s employees, 
contractors or other agents, in connection with the City’s or Park’s activities and operations on the Project 
Site, including, without  limitation, the City’s or Park’s construction of the Golf Course, the Practice 
Facility, the Snack Bars and other facilities to be constructed by the City or Parks pursuant to this 
Agreement (including City’s Reconstruction Activities), and any Environmental Conditions and/or effects 
of Environmental Conditions presently existing or arising after the execution of this Agreement 
(except to the extent that such Environmental Conditions and/or effects of Environmental Conditions are 
caused or exacerbated by the negligence or willful misconduct of any of the Licensee Indemnitees) and 
any conditions existing on any portion of the Licensed Premises delivered to Licensee existing as of the 
date of delivery of such portion of the Licensed Premises to Licensee pursuant to this Agreement and the 
License Agreement, except to the extent caused by the negligence or willful misconduct of any of the 
Licensee Indemnitees prior to delivery of such portion of the Licensed Premises to Licensee. 
Notwithstanding anything to the contrary contained herein, the provisions of this indemnification shall 
not be construed to indemnify or provide for the defense of Licensee Indemnitees to the extent any 
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Claims are attributable to the acts or omissions of any of the Licensee Indemnitees, provided, however, 
for the sake of clarity, notwithstanding the foregoing, the indemnity or provision for the defense of 
Licensee Indemnitees shall apply to the extent any Claims are attributable to any Environmental 
Conditions and/or effects of Environmental Conditions (except to the extent that such Environmental 
Conditions and/or effects of Environmental Conditions are caused or exacerbated by the negligence 
or willful misconduct of any of the Licensee Indemnitees).  The City’s duty to defend, indemnify and 
hold the Licensee Indemnitees harmless, as provided in this Section 13.5, shall survive the expiration or 
sooner termination of this Agreement. 

13.6 (a) In the City’s defense of the Licensee Indemnitees (or any one of them), as applicable, 
in accordance with the terms of this Agreement (including, without limitation Article 13), the City 
shall not, without the prior written consent of Licensee, (i) make any non-monetary settlement of any 
Claims against any of the Licensee Indemnitees or (ii) make any monetary settlement of any Claims 
against any of the Licensee Indemnitees unless such monetary settlement is free of any admission of 
guilt or wrongdoing by any of the Licensee Indemnitees.  Additionally, the City agrees (i) to make 
good faith efforts to consult with Licensee regarding legal strategy in the defense of any Claims 
against any of the Licensee Indemnitees (including positions asserted, claims and counterclaims) and 
(ii) not to portray any of the Licensee Indemnitees in a negative light.   

(b) In Licensee’s defense of the Indemnitees (or any one of them), as applicable, in 
accordance with the terms of this Agreement (including, without limitation Article 13), Licensee 
shall not, without the prior written consent of the City, (i) make any non-monetary settlement of any 
Claims against any of the Indemnitees or (ii) make any monetary settlement of any Claims against 
any of the Indemnitees unless such monetary settlement is free of any admission of guilt or 
wrongdoing by any of the Indemnitees.  Additionally, Licensee agrees (i) to make good faith efforts 
to consult with the City regarding  legal strategy in the defense of any Claims against any of the 
Indemnitees (including positions asserted, claims and counterclaims) and (ii) not to portray the City 
in a negative light.   

     14. INSURANCE  

14.1 Licensee shall, at its own cost and expense, procure and maintain, and shall require any of its 
contractors or subcontractors to procure and maintain, from the date Licensee commences use of the 
temporary staging area on the Project Site pursuant to Section 6.6(a) of this Agreement until the 
Concession Commencement Date of the License Agreement, such insurance as will: 

(a) protect Licensee and any contractors or subcontractors from Worker’s Compensation, 
including Employer’s Liability and Disability claims; 

(b) insure Licensee, its agents and sublicensees, and Licensee Indemnitees, the City, Parks, 
and their respective officials, agents and employees against any and all Claims, for which they, or any of 
them, are or may be liable as a result of any bodily injury, including death, or property damage arising, in 
whole or in part, from Licensee’s operations pursuant to this Agreement, including but not limited to any 
accident occurring on the Project Site, the design, construction, installation, operation, repair, 
maintenance, replacement or removal of any Capital Improvements by Licensee or any of the Licensee 
Indemnitees.  For the sake of clarity, such insurance shall not apply to the extent Claims are related to (x) 
an Environmental Condition and/or the effects of Environmental Conditions (except to the extent the 
Environmental Conditions and/or effects of Environmental Conditions are caused or exacerbated by the 
negligence or willful misconduct of Licensee or any of the Licensee Indemnitees), or (y) any other matter 
for which the City or Parks is responsible or liable under this Agreement or the License Agreement; and 
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(c) insure the property and equipment of the City and Parks against any damage whatsoever. 

14.2 (a) The policies shall provide the amounts of insurance hereafter mentioned, and on or before 
the date Licensee commences use of the temporary staging area on the Project Site pursuant to Section 
6.6(a) of this Agreement, Certificates of Insurance and Broker’s Certification in forms satisfactory to the 
Commissioner shall be submitted to Commissioner for his approval and retention.  Each policy shall be 
endorsed to reflect that:  “No cancellation of or change in this policy shall become effective until after 
thirty (30) days notice by Certified Mail to Asst. Commissioner for Revenue and Marketing, New York 
City Department of Parks & Recreation, The Arsenal, 830 Fifth Avenue, New York, New York 10065.”  
Licensee shall be solely responsible for the payment of all premiums, deductibles and other costs relating 
to the policies of insurance required under this Agreement.  Licensee shall obtain from the insurance 
broker accounting statements providing evidence that the premiums for the insurance policies have been 
paid and shall submit such accounting statements to Commissioner.  There shall be no self-insurance 
program relating to any such insurance, unless approved in writing by the Commissioner, which approval 
shall not be unreasonably withheld, conditioned or delayed.  Licensee shall be required to demonstrate to 
the Commissioner’s reasonable satisfaction that such self-insurance program provides coverage at least as 
broad as required herein and provides the City and Parks with all rights required herein. 

(b) Each policy shall also provide that the insurer is obligated to provide a legal defense in 
the event any claim is made against the City regarding Licensee’s operations on the Project Site, provided 
that the foregoing in this Section 14.2 shall not apply where such claims are related exclusively to (x) an 
Environmental Condition and/or the effects of Environmental Conditions (except to the extent the 
Environmental Conditions and/or the effects of Environmental Conditions are caused or exacerbated  by 
the negligence or willful misconduct of Licensee or any of the Licensee Indemnitees) or (y) any other 
matter for which the City or Parks is solely responsible or liable under this Agreement or the License 
Agreement.  For the sake of clarity, this Section 14.2(b) relates only to issues of legal defense and 
does not relate to indemnification or liability under any policy.  If, at any time, any of said policies 
shall reasonably become unsatisfactory to Commissioner as to form or substance, or if a company issuing 
any such policies shall reasonably become unsatisfactory to the Commissioner, Licensee shall promptly 
(within not more than fifteen (15) business days) obtain a new policy, and submit the same to 
Commissioner for written approval, which shall not be unreasonably withheld, and for retention thereof as 
hereinabove provided. 

(c) If, at any time, any of said policies shall terminate, Licensee shall, prior to the 
termination of such existing policy, promptly obtain a new policy, and submit the required Certificate of 
Insurance and Broker’s Certification (or binder) to Commissioner for written approval, which shall not be 
unreasonably withheld, and for retention thereof as hereinbefore provided.  In the event any insurance is 
suspended, discontinued or terminated, Licensee shall have the right, prior to such suspension, 
discontinuation, or termination, to secure replacement insurance satisfying the requirements of this 
Section 14, and provide Parks with a Certificate of Insurance and Broker’s Certification (or binder) 
evidencing such insurance. Upon failure of Licensee to maintain, furnish and deliver insurance (including 
renewal or replacement insurance) or to provide Certificate(s) of Insurance and Broker’s Certification (or 
binder(s)) as above provided in this Section 14, this Agreement may, at the election of the Commissioner 
be immediately suspended and/or may be terminated in accordance with the provisions of Section 16.2.  
Failure of Licensee to take out and/or maintain or the taking out or maintenance of any required insurance 
shall not relieve Licensee from any liability under this Agreement, nor shall the insurance requirements be 
construed to conflict with or limit the obligations of Licensee concerning indemnification or otherwise.   

14.3 Endorsement to Policies - The following additional endorsements shall be made part of the 
insurance policies described in this Agreement other than Worker’s Compensation, Disability Benefits 
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and Employer’s Liability, as specified below: 

(i) This policy shall not be canceled, terminated, modified, or the coverage thereof reduced, until 
thirty (30) days after receipt of written notice thereof by certified mail addressed to the 
Commissioner. 

(ii) If and insofar as knowledge of an “occurrence”, “claim”, or “suit” is relevant to the City of New 
York as additional insured under this policy, such knowledge by an agent, servant, official or 
employee of the City of New York will not be considered knowledge on the part of the City of 
New York of the “occurrence”, “claim”, or ”suit” unless notice thereof is received by the: 
Insurance Claims Specialist, Affirmative Litigation Division, New York City Law Department. 

(iii) Any notice demand or other writing by or on behalf of the named insured to the insurance 
company shall also be deemed to be a notice, demand or other writing on behalf of the City as an 
additional insured.  Any response by the Insurance Company to such notice, demand or other 
writing shall be addressed to the named insured and to the City at the following address: 
Insurance Claims Specialist, Affirmative Litigation Division, New York City Law Department, 
100 Church Street, New York, New York 10007. 

(iv) The presence of representatives of the City on the Project Site shall not invalidate this policy. 

(v) Violation of any of the terms of any other policy issued by the Insurance Company to the 
Licensee shall not invalidate this policy.  

14.4 All policies required by this Agreement shall be issued by an insurance company or companies 
authorized to do business in the State of New York having an A.M. Best rating of at least A-7 and, except 
for Workers’ Compensation, Disability Benefits and Employer’s Liability insurance, must specifically 
name the City, including its officials and employees, as Additional Insured with coverage at least as broad 
as set forth in ISO Form CG 2026 and must be in effect and continue so from and after the date Licensee 
commences use of the temporary staging area on the Project Site pursuant to Section 6.6(a) of this 
Agreement until the Concession Commencement Date of the License Agreement in not less than the 
following amounts (or such higher amounts as the Commissioner may hereafter reasonably require): 

Workers’ Compensation and Disability Insurance Per Statute 

Employer’s Liability Insurance As required by the laws of the State 
of New York 

Comprehensive General Liability Insurance dedicated to 
Licensee’s operations at the Licensed Premises (with Broad Form 
Property Damage, Personal Injury Liability, Products/Completed 
Operations Liability, Contractual Liability, Independent 
Contractors, Fire/Legal Liability, Property Insurance 
Endorsements), for any one occurrence  

$2,000,000 

Any Auto, Hired Auto, and Non-Owned Auto Insurance, for any 
one occurrence 

$1,000,000 

Umbrella/Excess Liability dedicated to Licensee’s operations at 
the Licensed Premises 

$3,000,000 
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In the event that Licensee maintains Pollution Legal Liability Insurance with regard to any 

operations under this Agreement or requires any of Licensee’s Contractors to procure Contractors 
Pollution Liability Insurance, then Licensee shall or Licensee shall cause Licensee’s Contractors to name 
the City, including its officials and employees, as an additional insured with coverage at least as broad as 
ISO Form CG 2026.  For the sake of clarity, Licensee has the right, but not the obligation, to maintain or 
cause Licensee’s Contractors to procure and maintain such insurance. 

 
Further, for the sake of clarity, such insurance shall not protect the City, Parks and their 

respective agents and employees, with regards to Environmental Conditions and/or the effects of 
Environmental Conditions, except to the extent the Environmental Conditions and/or effects of 
Environmental Conditions are caused or exacerbated by the negligence or willful misconduct of 
Licensee or any of the Licensee Indemnitees. 
 
14.5 The insurance certificates for all policies required by this Agreement shall include the Agreement 
No. and shall indicate the location of the work.  Licensee shall provide copies of all such Certificates of 
Insurance and Brokers Certifications to Parks on or prior to the date Licensee commences use of the 
temporary staging area on the Project Site pursuant to Section 6.6(a) of this Agreement.   

14.6 Intentionally Omitted.   

14.7 In the event that claims in excess of these amounts (including Licensee’s umbrella insurance 
policy) are filed against the City, the amount of excess of such claims, or any portion thereof, may be 
withheld from any payment due or to become due to Licensee until such time as Licensee shall furnish 
such additional security covering such claims as may be reasonably determined by Commissioner; 
provided that the foregoing in this Section 14.7 shall not apply to the extent such claims are related to (x) 
an Environmental Condition and/or the effects of Environmental Conditions (except to the extent the 
Environmental Conditions and/or the effects of Environmental Conditions are caused or exacerbated  by 
the negligence or willful misconduct of Licensee or any of the Licensee Indemnitees) or (y) any other 
matter for which the City or Parks is responsible or liable under this Agreement or the License 
Agreement.   

15. PROHIBITION AGAINST TRANSFERS 

15.1 Licensee shall not sell, transfer, assign, sublicense or encumber in any way this Agreement or a 
majority of the shares of Licensee, or any Fixed Equipment furnished as provided herein (provided that 
Licensee shall have the right to enter into equipment leases for or grant security interests in Expendable 
Equipment (as defined in the License Agreement)), or any interest therein, or consent, allow or permit any 
other person or party to use any part of the Licensed Premises, building, space or facilities covered by this 
Agreement except as contemplated in connection with Licensee’s activities under this Agreement, nor 
shall this Agreement be transferred by operation of law, unless approved in advance in writing by 
Commissioner, it being the purpose of this Agreement to grant this Agreement solely to Licensee herein 
named.  Notwithstanding anything to the contrary contained herein, (a) Licensee shall have the right to 
assign or transfer this Agreement to an assignee or transferee of the License Agreement made in 
accordance with the License Agreement provided that the proposed assignee or transferee agrees in 
writing to assume all of Licensee’s responsibilities and obligations under this Agreement, and (b) 
transfers of interests in Licensee permitted by the License Agreement shall be permitted hereunder. 

15.2 This Agreement may be assigned, in whole or in part, by the City to any governmental 
corporation, governmental agency or governmental instrumentality having authority to accept such 
assignment provided such assignee assumes all of the City’s obligations hereunder and further provided 
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that the License Agreement is simultaneously assigned to such entity.  The City shall provide the 
Licensee with prior written notice of any such assignment. 

16. TERMINATION OF AGREEMENT 

16.1 Notwithstanding any language to the contrary contained herein, this Agreement is terminable at 
will by the Commissioner in his sole and absolute discretion, provided that the Commissioner 
simultaneously terminates the License Agreement in accordance with the provisions of Section 3.2(a) of 
the License Agreement and pays to Licensee the Termination Payment, with accrued interest thereon, as 
applicable, at the Interest Rate as set forth in Section 3.2(b) of the License Agreement, payable to 
Licensee in accordance with Section 3.2 of the License Agreement.  

16.2 (a) The Commissioner shall have the right to terminate this Agreement on ten (10) days 
notice to Licensee upon the occurrence of any of the following events and the expiration of any applicable 
notice, grace and cure period as set forth herein, and each such event shall constitute an “Event of 
Default” under this Agreement: (i) Licensee defaults in the payment of any due and unpaid amount 
payable by Licensee under this Development Agreement (except for payments of any unpaid portion of 
the premiums due for all insurance policies required to be procured and maintained by Licensee under this 
Development Agreement which are addressed below in the proviso to this Section 16.2(a)(i)) and such 
default shall continue for more than ten (10) business days after Parks has delivered notice thereof to 
Licensee; provided, however, that with respect to a default in payment of any unpaid portion of the 
premiums due for all insurance policies required to be procured and maintained by Licensee under this 
Development Agreement, no notice by Parks shall be required and an Event of Default shall occur upon 
the failure to pay the amount due to the applicable insurance company prior to expiration of the 
period of time before the cancellation of the applicable insurance policy (unless such policy is 
replaced prior to such time); (ii) Licensee materially breaches or fails to substantially comply with any 
of the material provisions of this Agreement and such default shall continue for more than twenty-five 
(25) days after Parks has delivered notice thereof to Licensee (such notice a “Default Notice”), provided, 
however, that notwithstanding the foregoing if such default cannot reasonably be cured within such 
twenty-five (25) day period, Licensee shall have such additional time as may be reasonably necessary to 
cure such default, provided that Licensee shall have commenced curing such default within such twenty-
five (25) day period and Licensee thereafter diligently prosecutes such cure to completion and, provided, 
further that, notwithstanding the foregoing, if a Default Notice alleges a material breach or failure to 
substantially comply with any of the material provisions of this License Agreement relating to an alleged 
failure of Licensee to comply with any Legal Requirements and Licensee challenges (through 
administrative or judicial process, as applicable) such alleged breach or failure in good faith, Licensee 
shall not be deemed to have breached or failed to comply with this License Agreement until such time as 
Licensee’s challenge is denied beyond any right of appeal, and if denied (beyond any right of appeal), 
Licensee shall have the cure periods stated in this paragraph which shall run from the date of such denial 
provided, however, that Licensee shall comply with all applicable legal orders requiring action or 
discontinuance of action during the pendency of such challenge.  For purposes of this provision and for 
Section 16.3 below, a material breach or failure to substantially comply shall be those breaches or failures 
specifically identified as such in this Agreement, such other breaches or failures as are material under the 
circumstances, or any time any of Licensee’s representations contained in this Agreement are found to be 
materially untrue, inaccurate or incorrect; (iii) if a material breach or failure to substantially comply 
with any provisions of this Development Agreement by Licensee occurs and is corrected within the 
time periods specified in this Section 16.2, and a repeated violation of the same provision occurs 
more than two (2) additional times in any twelve (12) month period; (iv) if, (x) upon the occurrence 
and during the continuance of an Event of Default under this Development Agreement or the License 
Agreement and (y) after Parks has provided written notice to Guarantor that Parks intends to pursue 
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its rights under the Guaranty in accordance with the terms of the Guaranty, Guarantor shall default, 
beyond any applicable notice or cure periods, in his obligations under that certain Guaranty or (v) the 
Commissioner terminates the License Agreement in accordance with the provisions of Section 3.3 of the 
License Agreement.  In addition to the remedies set forth herein, the City may pursue any rights the City 
may have under the Guaranty as set forth in Exhibit V of the License Agreement, provided, however, that 
for the sake of clarity, as set forth in the Guaranty, the Guaranty may not be enforced until the expiration 
of any applicable notice and cure periods and then only in accordance with the terms of the Guaranty.  

(b) Notwithstanding the foregoing, in the event that the Event of Default underlying the 
termination notice is a default in payment of any unpaid portion of the premiums due for all 
insurance policies required to be procured and maintained by Licensee under this Agreement, then in 
such event, and in such event only, Licensee may cure such Event of Default within such ten (10) 
day period.  For the purposes of the foregoing sentence, "cure" shall mean (i) payment of all unpaid 
portions of premiums due, and (ii) the unconditional agreement to defend, indemnify, and hold the 
City harmless (and the subsequent defense, indemnification, and holding of the City harmless) for all 
Claims that Licensee must indemnify the City for under the terms of Article 13 (even if such Claims 
arose during any period where Licensee did not have all insurance required pursuant to this 
Agreement). 

16.3 In the event that (a) the City fails to comply with the Estimated Completion Dates, as same may 
be adjusted pursuant to Section 4.3, for any phase or portion of the City’s Work for a period of one 
hundred twenty (120) days (or one hundred eighty (180) days where the City needs to obtain a 
replacement Contractor to complete the City’s Work or the applicable portion thereof) following written 
notice from Licensee, provided, that the Estimated Completion Dates shall be extended day for day, as 
applicable, for (i) the length of any Force Majeure, (ii) the reasonable period of time necessary for the 
City to review Licensee’s objection to the City’s acceptance of any of the City’s Work as set forth in 
Section 10.2 and, if determined necessary by the City, the reasonable period of time to perform or cause 
to be performed any changes to the City’s Work accordingly, (iii) the reasonable period of time necessary 
for implementation of a Licensee Proposed Change, (iv) the length of any interference with any of the 
City’s Work caused by Environmental Conditions (to the extent caused or exacerbated by the negligence 
or willful misconduct of any of the Licensee Indemnitees) and/or any repairs, replacements or 
remediation conducted on the Licensed Premises by the Licensee which materially and adversely interfere 
with the City’s Work (and which shall be conducted by the Licensee in accordance with the terms of this 
Agreement), and/or (v) with respect to the delivery of the first nine (9) Holes, to the extent that the reason 
that the City fails to comply with the Estimated Completion Dates is that a DEC Permit Compliance 
Document is required pursuant to Section 10.3(m)(vii) and despite the diligent good faith efforts of the 
City to obtain such DEC Permit Compliance Document, the City is unable to do so, such additional time 
as may be reasonably necessary to obtain such DEC Permit Compliance Document, provided the City 
shall diligently and in good faith pursue receipt of such DEC Permit Compliance Document until receipt 
thereof; provided that no such cure rights in this clause (a) shall extend the date for City’s Final 
Completion of all of the City’s Work and delivery of all of the Licensed Premises (other than the Park 
Snack Bar) to Licensee beyond December 1, 2013, unless implementation of a Licensee Proposed Change 
as set forth in Section 8.2  requires such extension beyond December 1, 2013, (b) the City fails to deliver 
possession of the entire Licensed Premises (other than the Park Snack Bar) to Licensee in accordance 
with this Agreement and with City’s Final Completion of all of the City’s Work on or prior to December 
1, 2013, unless implementation of a Licensee Proposed Change as set forth in Section 8.2 requires such 
extension beyond December 1, 2013, (c) the Nicklaus Subcontract is terminated (except if such 
termination is due to the actions of or failure to act by any of the Licensee Indemnitees), or (d) the City or 
Parks materially breach or fail to substantially comply with any of the other material provisions of this 
Agreement and such default shall continue for more than twenty-five (25) days after Licensee has 
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delivered notice thereof to the City, provided, however, that notwithstanding the foregoing if such default 
cannot reasonably be cured within such twenty-five (25) day period, Parks and the City shall have such 
additional time as may be reasonably necessary to cure such default, provided that Parks and the City 
shall have commenced curing such default within such twenty-five (25) day period and Parks and the City 
thereafter diligently prosecutes such cure to completion, and, provided, further that, notwithstanding the 
foregoing, if such notice alleges a material breach or failure to substantially comply with any of the 
material provisions of this License Agreement relating to an alleged failure of the City or Parks to 
comply with any Legal Requirements and City or Parks challenges (through administrative or 
judicial process, as applicable) such alleged breach or failure in good faith, the City and Parks shall 
not be deemed to have breached or failed to comply with this Development Agreement until such 
time as the City’s or Park’s challenge is denied beyond any right of appeal, and if denied (beyond 
any right of appeal), City and Parks shall have the cure periods stated in this paragraph which shall 
run from the date of such denial (provided, however, that City and Parks shall comply with all 
applicable Legal Requirements during the pendency of such challenge)), then, in any such case, 
Licensee shall have the right to seek all appropriate legal and equitable remedies and the City shall be 
liable to Licensee for such amounts to which Licensee may be entitled in law or equity in any action 
brought by Licensee against the City on account of any of the foregoing in this Section 16.3 and Licensee 
shall have the right to (in addition to any other remedy which Licensee may have under this Agreement) 
give notice to the City, in writing, terminating this Agreement, and this Agreement shall terminate ten 
(10) days after receipt by the City of such termination notice from Licensee.  For purposes of this 
provision, a “material breach or failure to substantially comply” shall either be those breaches or failures 
specifically identified as such in this Agreement or such other breaches or failures as are material under 
the circumstances.  For the sake of clarity, termination under this Section 16.3 shall not entitle Licensee to 
a Termination Payment under the License Agreement. 

16.4 Subject to Section 16.5 of this Agreement and Section 3.3(e) of the License Agreement, Licensee 
agrees that upon the expiration or sooner termination of this Agreement, it shall immediately cease all 
operations pursuant to this Agreement and shall vacate the Licensed Premises without any further notice 
by City and without resort to any judicial proceeding by the City.  Subject to Section 3.3(e) of the License 
Agreement, upon the expiration or sooner termination of this Agreement, City reserves the right to take 
possession of the Licensed Premises. 

16.5 Subject to Section 3.3(e), Section 3.5, and Section 13.3 of the License Agreement, Licensee shall, 
within thirty (30) days following the expiration or sooner termination of this Agreement (“Removal 
Period”), remove all personal possessions from the Licensed Premises.  All of the provisions of this 
Agreement, including but not limited to the insurance and indemnification provisions, shall apply during 
the Removal Period.  Licensee acknowledges that any personal property remaining on the Licensed 
Premises after the Removal Period is intended by Licensee to be abandoned.  Licensee shall remain liable 
to the City for any damages, including the cost of removal or disposal of property, should Licensee fail to 
cease operations, vacate the Licensed Premises or remove all possessions from the Licensed Premises 
during the time prescribed in this Agreement.  Pursuant to Section 4.4 of the License Agreement, the City 
may seize the Security Deposit to recover such damages in part or in whole.  If all or any part of the 
Security Deposit remains unexpended, then the City agrees to return such balance to Licensee within sixty 
(60) days following the Removal Period, provided Licensee is otherwise in compliance with the 
provisions of this Agreement. 

16.6  This Agreement shall be effective upon written notice from Parks to Licensee that the License 
Agreement (which includes this Agreement as Exhibit C) has been registered with the Comptroller of the 
City of New York.  Subject to the provisions of this Agreement that specifically survive termination or 
which by their nature would survive, unless this Agreement is sooner terminated pursuant to the 
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provisions hereof, the City’s obligations under this Agreement shall terminate upon the City’s Final 
Completion of all of the City’s Work, notwithstanding that the Park Snack Bar may not have been 
delivered to Licensee on or prior to the Concession Commencement Date, and Licensee’s obligations 
hereunder shall terminate upon the Concession Commencement Date (provided that the foregoing shall 
not limit Licensee’s obligation under the License Agreement to maintain the Golf Course consistent with 
a first class, tournament quality daily fee golf course and to the reasonable standards of a Jack 
Nicklaus Signature golf course, including, if necessary, continuing to grow-in the Practice Facility as 
though the Grow-In obligation continues after the Concession Commencement Date under this 
Agreement and the costs of such grow-in incurred by Licensee shall be treated as though they were 
Grow-In Costs under this Agreement).  This Agreement shall terminate when both Parties’ 
obligations have terminated. 

16.7 In the event that the License Agreement is terminated for any reason, Licensee and/or the City 
shall have the right to terminate this Agreement.  

16.8 The City’s obligations to pay the Termination Payment, with accrued interest thereon, as 
applicable, at the Interest Rate as set forth in Section 3.2(b) of the License Agreement, in accordance with 
the License Agreement and the Development Agreement and all of the provisions of this Agreement 
pursuant to which Licensee is entitled to receive the Termination Payment, with accrued interest thereon, 
as applicable, at the Interest Rate as set forth in Section 3.2(b) of the License Agreement, shall survive the 
termination of this Agreement. 

17. CONSENTS AND APPROVALS 

17.1 Whenever any act, consent, approval or permission is required of the City, Parks or the 
Commissioner under this Agreement, the same shall be valid only if it is, in each instance, in writing and 
signed by the Commissioner or his duly authorized representative.  Unless a different standard is 
specifically provided herein, whenever any act, consent, approval or permission is required of the City, 
Parks or the Commissioner under this Agreement, the same shall not be unreasonably withheld, 
conditioned or delayed, and whenever this Agreement provides that consent approval or permission shall 
not be unreasonably withheld, such provision shall be deemed to include that such consent, approval or 
permission shall not be unreasonably conditioned or delayed, and terms such as satisfactory and 
acceptable shall be deemed to mean reasonably satisfactory and reasonably acceptable.  No variance, 
alteration, amendment, or modification of this instrument shall be valid or binding upon the City, Parks, 
the Commissioner, Licensee or their respective agents, unless the same is, in each instance, in writing and 
duly signed by the Commissioner or his duly authorized representative and the Licensee.  As used  in this 
Agreement, including all Exhibits and Schedules, the words “include”, “includes”, or “including” shall be 
deemed to be followed by the words “without limitation.”  

17.2 Notwithstanding anything to the contrary contained in this Agreement, (i) any references to any 
consent, approval or permission required of the City (without any reference to any City agency), Parks or 
the Commissioner under this Agreement (including documentation, parties and other matters requiring the 
satisfaction of or are required to be satisfactory to the City, Parks or the Commissioner, as applicable) 
shall be deemed a reference to Parks and any requests for such consent, approval or permission shall be 
submitted to Parks, (ii) any such consent, approval, or permission granted pursuant to this Agreement to 
Licensee by Parks shall be deemed given by the City, Parks and/or the Commissioner, as applicable, (iii) 
any covenants, obligations, responsibilities, acts or omissions of Parks under this Agreement shall mean 
the City acting by and through Parks, (iv) notwithstanding anything to the contrary contained in clause 
(iii) of this Section 17.2 and subject to Section 7.2, any covenants, obligations, responsibilities or acts of 
Parks or the City, as they pertain to the City’s Work under this Agreement, shall mean the City acting by 
and through Parks or the DDC, as the case may be, or the City acting by and through any other 
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appropriate City agency, and (v) where provision is made herein for notice or other communication to be 
given in writing or otherwise or for the submission of a document or other item, to the City (without any 
reference to any City agency), Parks or the Commissioner, the provision shall be deemed a reference to 
Parks, whose address is provided at the beginning of this Agreement.   

18. CHOICE OF LAW, CONSENT TO JURISDICTION AND VENUE 

18.1 This Agreement shall be deemed to be executed in the City of New York, State of New York, 
regardless of the domicile of the Licensee, and shall be governed by and construed in accordance with the 
laws of the State of New York. 

18.2   Any and all claims asserted by or against the City (which for purposes of this Article 18 includes 
the Commissioner) or Licensee arising under this Agreement or related thereto shall be heard and 
determined either in the courts of the United States located in New York City (“Federal Courts”) or in 
the courts of the State of New York (“New York State Courts”) located in the City and County of New 
York.  To effect this Agreement and its intent, Licensee and the City agree: 

(a) If any such action or proceeding is brought in Federal Court or in New York State Court, 
service of process may be made on the City or Licensee, as the case may be, by personal service, in 
accordance with the provisions of the New York Civil Practice Law and Rules (“CPLR”), wherever such 
party may be found,  (and if the City is the party being served, process shall be served on the Corporation 
Counsel, 100 Church Street, New York, New York 10007); provided, however, that in so far as service is 
to be made upon the Licensee, as an alternative to personal service in accordance with the provisions of 
the CPLR, service of process upon Licensee may be made in such other manner and at other address for 
Licensee in each case only as Licensee may provide in writing to the City; and 

(b) With respect to any action between the City and the Licensee in New York State Court, 
the Licensee and the City each hereby expressly waives and relinquishes any right it might otherwise have 
(i) to move to dismiss on grounds of forum non conveniens, (ii) to remove to Federal Court; and (iii) to 
move for a change of venue to a New York State Court outside New York County. 

 (c) With respect to any action between the City and the Licensee in Federal Court 
located in New York City, each of them expressly waives and relinquishes any right it might otherwise 
have to move to transfer the action to a United States Court outside the City of New York. 

18.3   If the Licensee or City commences any action arising under or in connection with this Agreement 
against any of them in a court located other than in the City and State of New York, upon request of any 
of the other of such parties, the commencing party shall either consent to a transfer of the action to a court 
of competent jurisdiction located in the City and State of New York or, if the court where the action is 
initially brought will not or cannot transfer the action, the commencing party shall consent to dismiss such 
action without prejudice and may thereafter reinstitute the action in a court of competent jurisdiction in 
New York City. 

19. CONFLICT OF INTEREST 

19.1 Licensee represents and warrants that neither it nor any of its directors, officers, members, 
partners or Affiliates, has any interest nor shall it acquire any interest, directly or indirectly, which would 
or may conflict in any manner or degree with the performance or rendering of the services herein 
provided.  Licensee further represents and warrants that, to its knowledge, none of its employees has any 
interest, which would or may conflict in any manner or degree with the performance or rendering of the 
services herein provided.  Parks and the City acknowledge and agree that the present or future ownership 

29 

PX-3306, page 200 of 381



and operation of other golf courses by Trump or any of his Affiliates, or any of their directors, officers, 
members, employees or partners does not constitute such a conflict and shall not violate this provision.  
Licensee further represents and warrants that in the performance of this Agreement no person having such 
interest or possible interest shall be knowingly employed by it, provided, however, if Licensee 
unknowingly has employed or employs a person having such interest or who acquires such interest and 
such conflicting interest is subsequently discovered by Licensee, then Licensee shall take prompt steps to 
remedy the conflict.  No elected official or other officer or employee of the City or Parks, nor any person 
whose salary is payable, in whole or part, from the City treasury, shall participate in any decision relating 
to this Agreement which affects his/her personal interest or the interest of any corporation, partnership or 
association in which he/she is, directly or indirectly, interested nor shall any such person have any 
interest, direct or indirect, in this Agreement or in the proceeds thereof.  

20. SEVERABILITY: INVALIDITY OF PARTICULAR PROVISIONS 

20.1 If any term or provision of this Agreement or the application thereof to any person or 
circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Agreement, or the 
application of such term or provision to persons or circumstances other than those as to which it is held 
invalid or unenforceable, shall not be affected thereby, and each term and provision of this Agreement 
shall be valid and enforceable to the fullest extent permitted by law, provided that the purposes intended 
by the parties including the economic purposes shall remain substantially in effect.  

20.2 In the event that any condition or provision of this Agreement is declared void or of no effect, 
then in such an event the parties shall use best efforts to modify this Agreement to the extent possible, 
consistent with the parties intent not to convey any interest in real property, to provide the parties an 
opportunity to continue the Agreement on economic terms and for the public purposes intended; 
provided, however, that any such modification shall be subject to all necessary City approvals and 
authorizations and compliance with all City procedures and processes.  In the event continuation of the 
Agreement cannot be lawfully achieved, the parties shall negotiate an orderly and equitable termination of 
the Agreement on such terms as may be just and equitable and that avoid an unjust enrichment.  For the 
avoidance of doubt, Grow-In Costs and Capital Improvement Costs shall be considered in the 
determination of an equitable result. 

21. JUDICIAL INTERPRETATION 

21.1 Should any provision of this Agreement require judicial interpretation, it is agreed that the court 
interpreting or considering same shall not apply the presumption that the terms hereof shall be more 
strictly construed against a party by reason of the rule of construction that a document should be 
construed more strictly against the party who itself or through its agent prepared the same, it being agreed 
that all parties hereto have participated in the preparation of this Agreement and that legal counsel was 
consulted by each responsible party before the execution of this Agreement. 

22. MODIFICATION OF AGREEMENT 

22.1 This Agreement constitutes the whole of the agreement between the parties hereto, and no other 
representation made heretofore shall be binding upon the parties hereto.  This Agreement may be 
modified from time to time by agreement in writing, but no modification of this Agreement shall be in 
effect until such modification has been agreed to in writing and duly executed by the party or parties 
affected by said modification. 
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23. NOTICES  

23.1 Where provision is made herein for notice or other communication to be given in writing, the 
same shall be given by hand delivery, by mailing a copy of such notice or other communication by 
certified mail, return receipt requested, or by overnight courier service addressed to Commissioner or to 
the attention of Licensee at their respective addresses provided at the beginning of this Agreement, or to 
any other address that Licensee shall have filed with Commissioner.  In addition, in the case of any notice 
or other communication required or permitted to be given to Licensee under this Agreement, an additional 
copy thereof shall be delivered in accordance with the foregoing to each of the following persons at the 
following address:  Trump Ferry Point LLC, c/o The Trump Organization LLC, 725 Fifth Avenue, New 
York, New York 10022, Attention:  Jason Blacksberg, Esq., Allen Weisselberg and Ron Lieberman.  

24. NO CLAIM AGAINST OFFICERS, AGENTS OR EMPLOYEES 

24.1 No claim whatsoever shall be made by the Licensee against any officer, agent or employee of the 
City for, or on account of, anything done or omitted in connection with this Agreement. 

25. CLAIMS AND ACTIONS THEREON 

25.1 (a) No action at law or proceeding in equity against the City or Parks shall lie or be 
maintained upon any claim based upon this Agreement or arising out of this Agreement or in any way 
connected with this Agreement unless Licensee shall have strictly complied with all requirements relating 
to the giving of notice and of information with respect to such claims, all as herein provided. 

(b) In the event any claim is made or any action brought in any way relating to the License 
Agreement herein other than an action or proceeding in which Licensee and Parks are adverse parties, 
Licensee shall render to Parks and/or the City of New York, without additional compensation, any and all 
assistance which Parks and/or the City of New York may reasonably require of Licensee. 

26. PROVISIONS OF LICENSE AGREEMENT 

26.1     The following provisions of the License Agreement shall apply during the term of this Agreement 
and shall be incorporated herein by reference, mutatis mutandis, as if fully set forth herein:  Sections 
1.2(b), 1.2(c), 1.2(d), 1.2(e), 1.6, 1.8, 3.2(a), 3.2(b), 3.3(e), 3.4, 3.5, 4.7, 4.8 (but only as it pertains to 
Section 4.7), 4.10, 7.1, 7.4, 7.5, 9.4(b), 9.4(d), 9.4(e), 9.6, 9.15, 9.16, 9.17, 9.20, 9.21, 9.22, 9.25, 
9.39, 9.40, 11.2, 11.3,  12.3(d), 12.4, 12.9, 12.11, 12.16(a), 12.18(a), 12.18(b), 12.19 (other than 
12.19(g)), 13.3, Articles  5, 8, 10 (except for Sections 10.8, 10.9, 10.11 and 10.24),15, 19, 20, 21, 22, 
24, 26, 28, 29, 31, 32, 38 and Exhibit F – “Schedule of Capital Improvements”.   
 
   
27. REIMBURSEMENT FOR COSTS TO COMPLY WITH DEC PART 360 PERMIT 
 
27.1 If Licensee incurs any costs or expenses that are required for Licensee’s activities contemplated 

by this Agreement or the License Agreement to be in compliance with the DEC Part 360 Permit, 
any conditions of a renewed, modified or amended DEC Part 360 Permit, any DEC Deed 
and/or any conditions imposed by the DEC and/or any SEQRA or CEQR review with respect 
to Licensee’s operation of the Licensed Premises, including the use of pesticides and 
fertilizers in the Grow-In and/or the operation of the Licensed Premises (in each case other 
than in connection with Licensee’s construction of the foundation of the Clubhouse or in the 
course of Licensee performing its responsibilities pursuant to Section 12.16(b) of the License 
Agreement), then the City shall pay or reimburse Licensee for such costs and expenses 

31 

PX-3306, page 202 of 381



actually paid or incurred by Licensee within sixty (60) days after demand, provided that 
documentation of such costs and expenses, satisfactory to Parks, is submitted to Parks, and 
provided further, to the extent such costs and expenses are Grow-In Costs, the City shall 
reimburse Licensee for all of these Grow-In Costs incurred by Licensee to the extent that 
Licensee has otherwise expended seven hundred and fifty thousand dollars ($750,000), in the 
aggregate, for Grow-In Costs.  Except as otherwise provided in Section 5.2, in the event the 
City fails to pay or reimburse Licensee such amount within sixty (60) days after receipt of 
satisfactory documentation of such costs and expenses and written demand, Licensee shall be 
entitled to a License Fee Credit in such amount, with interest thereon, as applicable, at the 
Interest Rate as set forth in Section 4.10 of the License Agreement, subject to the last 
sentence of Section 4.10 of the License Agreement. 

 
 

[LEFT BLANK INTENTIONALLY] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed and

sealed on the day and year first above written,

TRUMP FERRY POINT LLCCITY OF NEW YORK
PARKS & RECREATION

By

Assi stant Commissioner for Revenue

Dated

APPROVED AS TO FORM
CER TO

By
Donald J. Trump, President

Dated:

ORITY

Acring Corporation Counsel 
FtB 2 1 Z01Z

STATE OF NEW YORK
SS:

COUNTY OF NEW YORK

On this day of ,2012 before me personally came Elizabeth W. Smith, to me known,
and known to be the Assistant Commissioner for Revenue of the Department of Parks and Recreation of
the City of New York, and the said person described in and who executed the foregoing instrument and

she acknowledged that she executed the same in her official capacity and for the purpose mentioned
therein.

Notary Public
STATE OF NEW YORK

COI.JNTY OF

On this day of 2012before me personally came Donald J, Trump, who, being duly
sworn by me did depose and say that he is the President of Trump Ferry Point LLC and that he executed
the foregoing instrument for the purposes mentioned therein.

Notary Public

JJ
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SCHEDULE 1 

 
Plans and Specifications 

 
Certain Plans and Specifications for  the Golf Course, Practice Facility, Maintenance Building, Snack 
Bars, Parking Lots, Security Fence, golf cart paths, temporary clubhouse, temporary staging area and 

temporary maintenance facility and environmental monitoring facilities 
 
 
Schedule 1-1 Temporary Staging Area/Grow-In  
Schedule 1-2 Intentionally Omitted 
Schedule 1-3 Temporary Clubhouse Area 
Schedule 1-4 Practice Facility/Driving Range  
Schedule 1-5 Golf Course Snack Bar (3 pages) 
Schedule 1-6 Park Snack Bar (4 pages) 
Schedule 1-7 Maintenance Building Location (2 pages)  
Schedule 1-8 Security Fence  
Schedule 1-9 Golf Cart Paths 
Schedule 1-10  Primary Parking Lot (2 pages)  
Schedule 1-11 Supplemental Parking Lot  
Schedule 1-12 Environmental Monitoring Facility 
Schedule 1-13 Maintenance Building Plans (11 pages) 
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 SCHEDULE 2 
 

City’s Work  
 
(a) 18-hole Jack Nicklaus Signature Golf Course:  Construction of an 18 hole Jack Nicklaus 

Signature Golf Course (the “Golf Course”). The Golf Course will be links style and a total of 
approximately 7,158 yards long from the black tee.  The City will provide for the shaping, 
seeding and/or sodding of all fairways, greens, tees, bunkers and roughs in accordance with the 
course routing plan set forth on Page 1 of Part 2 – Final_Golf_Course_Drawings, which is 
attached as Schedule 4-2, as such drawing may be modified by Nicklaus Design, pursuant to the 
Nicklaus Subcontract, subject to the provisions of Section 8.1 of this Agreement.  As part of the 
construction of the Golf Course, the City will perform (or cause to be performed) the following:  
all staging areas will be cleaned up, bunkers will be installed per Nicklaus Design concept, sand 
will be installed in all bunkers and traps, and cart paths will be paved with asphalt and tied in to 
the grade of the Golf Course.  Licensee shall receive an actual finished Jack Nicklaus Signature 
golf course and Licensee’s obligations hereunder with respect to the construction of the Golf 
Course shall be limited to the Grow-In.  

(b) Practice Facility:  Construction of the practice facility (the “Practice Facility”), which shall 
include an approximately 350 yard open air driving range (the “Driving Range”) as shown on 
Schedule 1-4.  The driving range will have lights for after dark play and will include contoured 
features and greens for multiple target areas.  The tee boxes will be constructed of a natural turf 
grass playing surface and will include a section of synthetic turf that is approximately 270 feet in 
length.  The Practice Facility will also include a putting green with sand traps for short game 
practice. 

(c) Golf Course Snack Bar and Comfort Station:  The City shall construct a move in ready snack bar 
building (the “Golf Course Snack Bar”), located at the intersection of the 5th, 14th and 15th holes 
and as set forth on Schedule 1-5, and containing approximately 715 total square feet.  The Golf 
Course Snack Bar will include finished floors, walls, ceilings, and lighting and will also include a 
complete mechanical and electrical system capable of operating a finished snack bar along with 
finished restrooms including sewer lift station.  Both Men’s & Women’s restrooms in the building 
will be ADA compliant and will include new toilets, sinks, and relevant restroom fixtures in good 
working order, with tile floors, hot and cold water, exhaust, and appropriate lighting.  The food 
service/snack bar area will include appropriate rough in for electric, water, exhaust and sewer for 
Licensee’s equipment and will also include an empty conduit for telephone/internet service.   

Electric work to be provided by City:  

1. City will install (or cause Contractor to install) conduit & wire from Balcom Avenue to the 
Golf Course Snack Bar (Power & Low Voltage) to service & distribution equipment with 
meter and pay Con-Ed Excess Distribution Facility (EDF) cost to obtain this additional 
service.  

 
(d) Park Snack Bar:   

The City will construct a snack bar building in the adjacent waterfront park and located as set 
forth on Schedule 1-6 (the “Park Snack Bar”, and together with the Golf Course Snack Bar, 
collectively, the “Snack Bars”), containing approximately 700 square feet.  The Park Snack Bar 
will include finished floors, walls, ceilings, and lighting and will also include a complete 
mechanical and electrical system capable of operating a finished snack bar along with finished 
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restrooms, including a lift station for the forced sewer system.  The City shall use best efforts to 
connect the Park Snack Bar’s forced sewer system with a pipe connection to the City sewer 
system.  If the City reasonably determines that connecting the Park Snack Bar’s forced sewer 
system to the City sewer system is not possible, then, if reasonably possible, Parks and Licensee 
will discuss a plan to connect the Park Snack Bar’s forced sewer system to the Clubhouse at the 
City’s sole cost and expense.  In the event that the Park Snack Bar’s forced sewer system is 
connected to the Clubhouse’s forced sewer system, then the City will bring the Park Snack Bar’s 
forced sewer main within approximately twenty-five feet (25’) of the building foundation of the 
Clubhouse.  The City shall be responsible for any increase in the cost of operation, maintenance, 
construction or repair of the Clubhouse (including the Clubhouse lift station and forced sewer 
system) to the extent due to any connection of the Park Snack Bar’s forced sewer system to the 
Clubhouse (such increase in costs and expenses, the “Park Snack Bar Sewer Cost Increase”) or 
any other cost or expense to Licensee to the extent due to any connection of the Park Snack Bar’s 
forced sewer system to the Clubhouse (including the installation of any and all monitoring 
equipment needed to measure the Park Snack Bar Sewer Cost Increase) and the City shall 
reimburse Licensee for the Park Snack Bar Sewer Cost Increase and any other such costs and 
expenses within sixty (60) days after demand, provided that documentation of such costs and 
expenses, satisfactory to Parks, is submitted to Parks.  In the event the City fails to pay or 
reimburse Licensee such amount within sixty (60) days after receipt of satisfactory 
documentation of such costs and written demand, Licensee shall be entitled to a License Fee 
Credit in such amount, with interest thereon, as applicable, at the Interest Rate as set forth in 
Section 4.10 of the License Agreement, which, subject to the last sentence of Section 4.10 of 
the License Agreement will be the sole remedy of Licensee hereunder for the Park Snack Bar 
Sewer Cost Increase. 

If Parks desires to connect the Park Snack Bar’s forced sewer system to the Clubhouse, for the 
sake of clarity, Licensee shall not be required to construct the Clubhouse sooner than set forth in 
the License Agreement. Both Men’s & Women’s restrooms in the Park Snack Bar will be ADA 
compliant and will include new toilets, sinks, and relevant restroom fixtures in good working 
order, with tile floors, hot and cold water, exhaust, and appropriate lighting.  The food 
service/snack bar area will include appropriate rough in for electric, water, exhaust and sewer for 
Licensee’s equipment and an empty conduit for telephone/internet service.    

Electric work to be provided by City:  

1. City will install (or cause Contractor to install) conduit & wire from the nearest adjacent 
utility power source to the Park Snack Bar (Power) to service & distribution equipment with 
meter and pay Con-Ed Excess Distribution Facility (EDF) cost to obtain this additional 
service.  

 
(e)  Maintenance Building:  The City shall construct a complete maintenance building in accordance 

with the plans set forth on Schedule 1-13 to house typical maintenance equipment (which 
equipment shall be provided by Licensee) (the “Maintenance Building”), situated on the 
northwestern edge of the Project Site as shown on [Schedule 1-7]. The Maintenance Building will 
be approximately 12,000 square feet and will include a code compliant mechanical and electrical 
system inclusive of water, sprinkler, sanitary and storm sewer, natural gas, electric, fire alarm, an 
empty conduit for telephone/cable/internet service, and security wiring.  The maintenance facility 
site will include two above ground fuel tanks for the storage of gasoline and diesel fuel inclusive 
of the appropriate dispensing nozzles and approved fire suppression system.  The site will also 
include appropriate lightning protection, a chemical mixing area, wash area for equipment with 
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appropriate storm sewer connections, concrete pad for soil, dumpster enclosures, and an adequate 
parking lot for Licensee’s employees with adequate lighting. 

Electric Work to be provided by the City.  
 
1. The City to cause Contractor to install ductbank and 5kV primary wire from property line at 

Schley Avenue to pad mounted Con-Ed owned transformer adjacent to building.  Contractor 
to install empty secondary conduits and wire from transformer to service and distribution 
equipment  which shall include a meter within the Maintenance Building, as well as all other 
electrical equipment devices, fixtures, and systems that are part of the building including wire 
and conduit for low voltage systems within the building.  An empty conduit for 
Telephone/Cable/Internet Service will be included for service from Hutchinson River 
Parkway to the building.   

2. The Irrigation pump controller furnished as part of the irrigation system will include a 
temporary pad & power connection for approximately 15 months or as long as needed while 
the Grow-In and construction of the maintenance building is ongoing.  The permanent 
installation of the irrigation controls system will be relocated by City’s contractor within the 
Maintenance Building when it is ready for the permanent installation. 

3. The City will install a temporary power panel for the Licensee’s use while operating from the 
temporary grow-in facility located just adjacent to the maintenance facility site.   

 (f) Irrigation System and Irrigation Pond:  The City will install an irrigation system (the “Irrigation 
System”) in accordance with the course irrigation plans set forth on Pages 9-18 of Part 2 – 
Final_Golf_Course_Drawings, which is attached hereto as Schedule 4-3. The Irrigation System 
will include an approximately 3.75 acre fully lined irrigation pond, which collects runoff water 
from approximately 20% of the Licensed Premises. The pond has an average depth of 
approximately eight (8) feet (three (3) feet around the edge and twelve (12) feet at its deepest) 
and should be able to provide approximately a ten (10) day supply of water for the Golf Course, if 
necessary. The system is fed through a connection to the City’s water supply.  The irrigation 
system will provide irrigation to all portions the Licensed Premises critical to Golf Course health, 
including, at a minimum, coverage of all tees, greens, fairways and inner roughs and the Practice 
Facility.  The berms and landscaped areas at the entrance to the Licensed Premises will have 
quick couplers for irrigation purposes.   

(g) Drainage System:   The City will provide a complete drainage system (the “Drainage System”) 
for the Golf Course which has been constructed to meet the projected drainage requirements of 
the completed Golf Course as identified by the City’s professional consultants.  The drainage 
system is designed so that a percentage of runoff water is collected in an irrigation pond as 
described above.  

(h) Submerged Pump Station: The submerged pump station will include skid mounted pumps within 
the irrigation pond located adjacent to the Maintenance Building and be capable of producing 
adequate pressure and water volume to operate the entire irrigation system.  All electrical and 
control wiring will be installed by the City in a code compliant manner.  All electrical and control 
wiring will be ready for temporary use as noted above in Section (e)(2) and (3) until the final 
installation can take place.  

(i) Utilities:  Installation of all utility lines, service lines, cables, conduits, meters, pipes and supplies 
of power, in each case, including, without limitation, potable water, sanitary and storm sewer, 
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natural gas and electric lines (“Utilities”), necessary for the operation of the Golf Course, the 
lighted Practice Facility, the Maintenance Building, the Clubhouse (excluding the temporary 
clubhouse, which will utilize the utilities for the permanent Clubhouse) and the Snack Bars.  The 
Utilities shall be fully installed and operational in the case of the Golf Course, Practice Facility, 
Maintenance Building and the Snack Bars and capped to approximately twenty-five feet (25’) 
from the foundation wall or grade beam line of the Clubhouse (layout of Clubhouse to be 
coordinated with construction of Utility system) as further described below.   

Utilities for the Clubhouse:  Water, sanitary sewer, gas and electric service will be brought to an 
area of the Clubhouse within approximately twenty-five (25’) feet of the foundation.   

Telephone and Internet: A telephone conduit and wire system with pullboxes will be brought to 
within approximately twenty-five (25) feet of the Clubhouse foundation.   The Licensee shall 
extend these conduits into the Clubhouse (telephone room) and coordinate with a telephone and 
internet provider for wire installation and services required, (i.e., phone, internet, TV).  

Gas Service:  A 2” gas service adequate of approximately 1,220 cfh of gas at 3 psi will be 
provided for the Clubhouse complete with service valve and capped entry piping within 
approximately twenty five (25) feet of the foundation.  The Licensee shall extend the gas service 
pipe into the Clubhouse and provide Con-Edison metering equipment.  The Licensee will be 
responsible for evaluating the gas usage and provide a booster pump if required.    
 
Electric Service:  The City’s Contractor to install the primary ductbank and 5kV primary wire to 
pad mounted/ Con-Ed owned transformer in a location adjacent to the future Clubhouse.  The 
City’s Contractor will provide permanent outdoor rated switchgear, conduit and wire, to power 
the Practice Facility lighting, primary parking lot lighting, water service backflow hotbox, and 
empty conduit stubs for the temporary clubhouse and temporary cart storage facility from the 
distribution panel.  The electrical service will be  located at a location mutually agreed on by the 
City and the Licensee and will include permanent distribution equipment adequately sized to 
operate all items noted above, and temporary service for the construction of the permanent 
Clubhouse.  Licensee at its option may choose to relocate the above noted system as part of the 
Clubhouse construction. 

 
Water service:  Potable water service shall be installed complete with service shut off valves and 
brought to a location within approximately twenty-five feet (25’) of the proposed Clubhouse. The 
service provided will include a backflow preventor enclosed in a hotbox adjacent to the entry of 
the site. 
 
Storm sewer:  The City will provide future connections within approximately twenty five feet 
(25’) of the Clubhouse foundation for all leader drain and storm water piping discharged by the 
future Clubhouse. 
 
Sanitary Forced Sewer Main:  The City will provide a sanitary forced sewer main within 
approximately twenty five feet (25’) of the building foundation of the proposed Clubhouse for use 
by the Licensee.  The forced main system should be adequately sized to accommodate the needs 
of the proposed Clubhouse.  Subject to paragraph (d) above in  “Park Snack Bar”, the future 
waterfront Park Snack Bar is to be provided with a separate independent lift station and forced 
sewer main to by-pass the Clubhouse system. 

(j) Security Fence and Perimeter Planting.  The City will install an approximately 7 foot high 
aluminum security fence and gates, which will extend around the perimeter of the Licensed 
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Premises (other than the Park Snack Bar) as shown on Schedule 1-8 (the “Security Fence”).  The 
perimeter will be bermed and planted by the City. The fence location and planting specifications 
are set forth on Pages 20-28 of Part 2 – Final_Golf_Course_Drawings, which is attached as 
Schedule 4-5.   

(k) Golf Cart Paths.  The Golf Course will include golf cart paths paved with asphalt as shown on 
Schedule 1-9 with curbs as required.  

(l) Parking Lots.  An approximately 200 space paved primary parking lot shown on Schedule 1-10 
(the “Primary Parking Lot”) will be completed by the City including all drainage, curbing, 
environmental piping, paving, striping, signage, landscaping and lighting.  There shall be a 
supplemental parking lot consisting of approximately seventy-five (75) spaces immediately 
adjacent to the Primary Parking Lot as shown on Schedule 1-11 (the “Supplemental Parking 
Lot”).  The City will provide paving, drainage and sewer systems for approximately fifty (50) 
Supplemental Parking Lot spaces and shall provide drainage and sewer for any additional parking 
spaces that the City elects to pave. 

(m) Seeding and/or Sodding.  Without limiting the City’s obligations under Section 5.1, the City shall 
be responsible for all sodding and/or seeding of the Golf Course and the Practice Facility and for 
the initial watering of new turf in accordance with the Grassing Specifications.  

(n) Environmental Monitoring Facilities.  The City has installed 22 on-site monitoring wells, 45 off-
site semi permanent wells, and a 1 ½ mile long venting trench, of which 20 on-site monitoring 
wells and the 1 ½ mile long venting trench are shown on Schedule 1-12.   

 (o) Storm Shelters.  The City shall construct a storm shelter located at the Golf Course Snack Bar and 
a stand alone storm shelter (Rain Shelter) located between the 7th and the 8th holes.  Shelters shall 
be constructed to include room for up to two golf carts. 

(p) Roads.  The City shall complete all roads and finished pavement inclusive of all traffic 
management stripping and signage as necessary on the Project Site, except for the Supplemental 
Parking Lot, which will be completed by the Licensee, if necessary as determined by Licensee 
and approved by Parks.  The Triborough Bridge and Tunnel Authority (“TBTA”) has agreed to 
repair the portion of the access road from and to the Hutchinson River Parkway shown on 
Schedule 6 that was damaged during construction of the Whitestone Bridge after the work on the 
Bronx side of the Whitestone Bridge project is completed.  The City shall use good faith efforts to 
cause such repair to be completed prior to the Concession Commencement Date. 

(q) Landscaping.  The City shall install all landscaping around the Golf Course (excluding the 
Clubhouse and the entrance to the Licensed Premises), the Practice Facility, the Maintenance 
Building and the Snack Bars in accordance with the Plans annexed hereto as Schedule 4-5.  
Licensee is responsible for all landscaping surrounding the Clubhouse and at the entrance to the 
Licensed Premises. 

(r) Entry Sign.  The City shall furnish and place entry sign masonry columns ready to receive an 
entry sign in accordance with the Plans and Specifications set forth on Contract Drawings For: 
Construction of a Maintenance Building, a Comfort Station and One Rain Shelter within the 
Ferry Point Golf Course Bounded by the East River, Balcom Avenue, Miles Avenue and the 
Whitestone Bridge Approach in Ferry Point Park, Borough of the Bronx, Contract No. X126-
209M, Drawing No.’s S001.00 and S002.00.  Licensee shall have the right (i) to propose the 
design and content of the entry sign (including content identifying the Licensed Premises as 
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Schedule 2-6 

Trump Golf Links at Ferry Point Park), which design and content shall be subject to Parks’ 
reasonable prior approval, and (ii) to install such entry sign at its sole cost and expense. 
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SCHEDULE 3 
 

Defined Terms 

As used throughout this Agreement, the following terms shall have the meanings set forth below:  

(a) “ADA” shall have the meaning ascribed to such term in Section 3.5. 

(b) “Affiliate” shall have the meaning ascribed to such term in the License Agreement.  

(c) “Agreement” shall have the meaning ascribed to such term in the Introductory Paragraph. 

(d) “Capital Improvement Costs” shall have the meaning ascribed to such term in the License 
Agreement.  

(e) “Capital Improvements” shall have the meaning ascribed to such term in the License 
Agreement.  

(f) “Capital Reserve Fund” shall have the meaning ascribed to such term in the License Agreement.  

(g) “CEQR” shall have the meaning ascribed to such term in the License Agreement. 

(h) “City” shall have the meaning ascribed to such term in the Introductory Paragraph.  

(i) “City’s Final Completion” shall mean that the City’s Work (or the portion thereof being 
delivered), including all work set forth on the Final Approved Punch List, has been fully 
performed by the Contractor and that all of the conditions set forth in Section 10.3 for the delivery 
of possession of the Licensed Premises, or any portion thereof, to Licensee have been satisfied.  
City’s Final Completion shall apply separately to the Golf Course Facilities and the Park Snack 
Bar. 

(j) “City’s Work” shall have the meaning ascribed to such term in Section 3.1. 

(k) “Claims” shall have the meaning ascribed to such term in the License Agreement. 

(l) “Clubhouse” shall have the meaning ascribed to such term in the Recitals.  

(m) “Commissioner” shall have the meaning ascribed to such term in the License Agreement.  

(n) “Concession Commencement Date” shall have the meaning ascribed to such term in the License 
Agreement.  

(o) “Construction Contracts” shall mean the Contract for Construction of Tournament Quality Golf 
Course (Contract X126 109M) dated July 29, 2009 (the “Laws Contract”) between the City and 
Laws Construction Corp.(“Laws”) and any other contract or agreement between the City and any 
other Contractor with respect to the construction of any of the City’s Work. 

(p) “Construction Documents” shall mean the Design Contracts, the Construction Contracts, the 
Nicklaus Subcontract and the Plans.  

(q) “Consultant” shall mean the designer, architect, engineer, consultant or other design professional 
under any of the Design Contracts. 
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(r) “Contractor” shall mean any contractor performing any of the City’s Work pursuant to the 
Construction Contracts or otherwise. 

(s) “Contractor Substantial Completion” shall mean, with respect to any Construction Contract or 
portion thereof that (a) the Engineer has inspected the City’s Work or portion thereof being 
performed pursuant to such Construction Contract and has made a written determination that such 
work is substantially complete and (b) the Engineer has furnished to the applicable Contractor, 
Licensee and the City, a Final Approved Punch List.  

(t)  “DEC Part 360 Permit” shall mean that certain Permit under Environmental Conservation Law 
issued by the New York State Department of Environmental Conservation on November 18, 2005 
under DEC Permit Number 2-6006-00014/00013 as attached as Schedule 9 hereto, as amended, 
modified, renewed or replaced. 

(u) “DEC” shall have the meaning ascribed to that term in the License Agreement. 

(v) “Design Contracts” shall mean the Contract for Services of Consultant (Contract X126 308M) 
dated August 28, 2008 (the “Sanford Contract”) between the City and Planning Design Inc. 
d/b/a Sanford Golf Design (“Sanford”), the Nicklaus Subcontract and any other contract between 
the City and any other designer, architect, engineer, consultant or other design professional with 
respect to any of the City’s Work.  

(w) “Drainage System” shall have the meaning ascribed to such term in Schedule 2. 

(x) “Driving Range” shall have the meaning ascribed to such term in Schedule 2.  

(y) “Engineer” shall mean any engineers, architects or other design professionals selected by the 
City to supervise, inspect and/or certify the work performed by any of the Contractors pursuant to 
any of the Construction Contracts. 

(z) “Environment” shall have the meaning ascribed to such term in the License Agreement.  

(aa) “Environmental Conditions” shall have the meaning ascribed to such term in the License 
Agreement.  

(bb) “Environmental Laws” shall have the meaning ascribed to such term in the License Agreement.  

(cc) “Estimated Completion Date” shall have the meaning ascribed to such term in Section 4.1. 

(dd) “Federal Courts” shall have the meaning ascribed to such term in Section 18.2.  

(ee) “Ferry Point Park” shall have the meaning ascribed to such term in the Recitals.  

(ff) “Final Acceptance” shall mean, with respect to any Construction Contract or portion thereof, that 
(a) the Engineer has certified that all items on the Final Approved Punch List for either the entire 
Construction Contract or portion of the City’s Work being delivered has been completed and no 
further City’s Work remains to be done pursuant to such contract for either the entire 
Construction Contract or portion of the City’s Work being delivered, and (b) the Commissioner 
has issued a written determination of Final Acceptance as to all of the work completed under such 
contract or portion thereof to be delivered to Licensee.  
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(gg) “Final Approved Punch List” shall mean the punch list prepared by the Engineer after 
inspection to determine if Contractor Substantial Completion of the City’s Work has been 
achieved, and reviewed by Licensee and approved by the City in accordance with Section 10.2 
specifying all items of the City’s Work to be completed and the estimated dates for completion of 
such items of the City’s Work. 

(hh) “Final Completion” shall have the meaning ascribed to such term in the License Agreement.  

(ii) “Force Majeure” shall have the meaning ascribed to such term in the License Agreement.  

(jj) “Golf Course” shall have the meaning ascribed to such term in Schedule 2.  

(kk) “Golf Course Facilities” shall have the meaning ascribed to such term in the License Agreement.  

(ll) “Golf Course Snack Bar” shall have the meaning ascribed to such term in Schedule 2. 

(mm) “Governmental Approvals” shall have the meaning ascribed to such term in the License 
Agreement. 

(nn) “Grassing Specifications” shall have the meaning ascribed to such term in Section 10.3(m)(i). 

(oo) “Grow-In” shall mean the establishment and maintenance of the new turf to be planted at the 
Golf Course Facilities by the City as may be necessary to ready the Golf Course and Practice 
Facility for play, until the Concession Commencement Date. 

(pp) “Grow-In Cap” shall have the meaning ascribed to such term in Section 5.2. 

(qq) “Grow-In Costs” shall mean all reasonable costs and expenses incurred by Licensee in 
connection with the Grow-In, including, without limitation, equipment, personnel, chemicals, 
fertilizer, fertigration, additional seed and sod, as necessary, equipment repair, fuel, energy usage, 
insurance costs, tools and supplies, costs of operating and maintaining the Irrigation System and 
the Drainage System, cost of normal maintenance of the greens, tees, fairways and bunkers, 
administrative costs, supervisory costs, site office costs and incidental costs such as security, 
telephones, copiers, fax machines, computers, trash removal and other similar costs and the value 
of the time of Licensee’s in-house construction, operations and management staff expended in 
connection with the Grow-In, provided that detailed records, satisfactory to the City, showing the 
time expended by such staff members with respect to the Grow-In are provided to the City and 
further provided that the cost of such staff time in connection with the Grow-In does not exceed 
the amount allocated for the Grow-In on Exhibit K to the License Agreement (as the same may be 
amended from time to time) without the consent of Parks.  Grow-In Costs shall also include 
accessories for the Golf Course, such as tee markers, signs, landscape furniture, pins, yardage 
markers, and similar items, and, if the Maintenance Building is not completed at the 
commencement of the Grow-In, the costs of erecting, maintaining, dismantling and removing a 
temporary maintenance facility (such as a barrell tent) and restoring the temporary maintenance 
area to its permanent use after completion of the Maintenance Building.  

(rr) “Guaranty” shall have the meaning ascribed to such term in the License Agreement. 

(ss) “Hazardous Substances” shall have the meaning ascribed to such term in the License 
Agreement.  
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(tt) “Holes” shall have the meaning ascribed to such term in Section 10.1. 

(uu) “Indemnitees” shall have the meaning ascribed to such term in the License Agreement.  

(vv) “Interest Rate” shall have the meaning ascribed to such term in the License Agreement. 

(ww) “Interim Period” shall have the meaning ascribed to such term in the License Agreement. 

(xx) “Irrigation System” shall have the meaning ascribed to such term in Schedule 2. 

(yy) “Landfill” shall have the meaning ascribed to such term in the License Agreement. 

(zz) “Legal Requirements” shall mean all laws, statutes, ordinances, orders, rules and regulations, 
directives and requirements of all federal, state, county, regional, local or municipal governments 
(including any agency or political subdivision of any of the foregoing), any governmental or 
quasi-governmental agency, authority (including stamp and registration authorities), board, public 
utility, bureau, commission, department, instrumentality, or public body, and any person with 
jurisdiction exercising executive, legislative, judicial (including any court or tribunal), regulatory 
or administrative functions of or pertaining to government or quasi-governmental issues, which 
are or may be applicable to City’s Work and/or the Project Site or any part thereof or related 
thereto, whether now or hereafter in force including building codes and zoning regulations and 
ordinances.  

(aaa) “License Agreement” shall have the meaning ascribed to such term in the Recitals.  

(bbb) “License Fee Credit” shall have the meaning ascribed to such term in the License Agreement. 

(ccc) “Licensed Premises” shall have the meaning ascribed to such term in the License Agreement. 

(ddd) “Licensee” shall have the meaning ascribed to such term in the Introductory Paragraph. 

(eee) “Licensee Indemnitee” shall have the meaning ascribed to such term in the License Agreement.  

(fff) “Licensee’s Contractors” shall have the meaning ascribed to such term in Section 7.1. 

(ggg) “Maintenance Building” shall have the meaning ascribed to such term in Schedule 2. 

(hhh) “Material Change” shall have the meaning ascribed to such term in Section 8.1. 

(iii) “Minimum Capital Improvement Cost” shall have the meaning ascribed to such term in the 
License Agreement.  

(jjj) “New York State Courts” shall have the meaning ascribed to such term in Section 18.2.  

(kkk) “Grow-In Standards” shall have the meaning ascribed to such term in Section 5.3.  

(lll) “Maintenance Guidelines” shall have the meaning ascribed to such term in the License 
Agreement.  

(mmm) “Nicklaus Subcontract shall mean the Golf Design Subcontract Agreement among Nicklaus 
Design LLC (“Nicklaus Design”), Consultant and the City dated August 14, 2008. 
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Schedule 3-5 

(nnn) “Park Snack Bar” shall have the meaning ascribed to such term in Schedule 2. 

(ooo) “Parks” shall have the meaning ascribed to such term in the Introductory Paragraph. 

(ppp) “Plans” shall mean, collectively, the plans, drawing, contract drawings and specifications, 
attached to, referred to in or made a part of any Construction Document.   

(qqq) “Practice Facility” shall have the meaning ascribed to such term in Schedule 2. 

(rrr) “Primary Parking Lot” shall have the meaning ascribed to such term in Schedule 2.  

(sss) “Prior Determinations” shall have the meaning ascribed to such term in the License Agreement.  

(ttt) “Project Site” shall mean the areas in Ferry Point Park, Borough of the Bronx described on 
Exhibit A of the License Agreement and shown on Exhibit A-1 of the License Agreement and 
the Park Snack Bar as shown on Exhibit A-3 of the License Agreement.  

(uuu) “Proposed Changes” shall have the meaning ascribed to such term in Section 8.2.  

(vvv) “Removal Period” shall have the meaning ascribed to such term in Section 16.5.  

(www) “Required Capital Improvements” shall have the meaning ascribed to such term in the License 
Agreement.  

(xxx) “Security Fence” shall have the meaning ascribed to such term in Schedule 2. 

(yyy) “SEQRA” shall have the meaning ascribed to such term in the License Agreement. 

(zzz) “Snack Bars” shall have the meaning ascribed to such term in Schedule 2. 

(aaaa) “Specifications” shall have the meaning set forth in the Construction Contract. 

(bbbb) “Supplemental Parking Lot” shall have the meaning ascribed to such term in Schedule 2. 

(cccc) “TBTA” shall have the meaning ascribed to such term in Schedule 2. 

(dddd)  “Termination Payment” shall have the meaning ascribed to such term in the License 
Agreement.  

(eeee) “Trump” shall have the meaning ascribed to such term in Section 1.1.  

(ffff)  “ULURP” shall have the meaning ascribed to such term in the License Agreement. 

(gggg) “Utilities” shall have the meaning ascribed to such term in Schedule 2. 

(hhhh) “West Parking Lot ” shall have the meaning ascribed to such term in Section 6.9 
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SCHEDULE 4 
 
 

Plans and Specifications of the City’s Work 
 
Schedule 4-1 Grassing Specification Changes dated May 3, 2010 by Consultant and Section 137 of the 
Construction Contract and Specification (5 pages) 
 
Schedule 4-2 Page 1 of Part 2 – Final_Golf_Course_Drawings - Layout 
 
Schedule 4-3 Pages 9-18 of Part 2 – Final_Golf_Course_Drawings - Irrigation 
 
Schedule 4-4  Intentionally Omitted 
 
Schedule 4-5 Pages 19-27 of Part 2 – Final_Golf_Course_Drawings – Perimeter Fence and 
Landscaping 
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SCHEDULE 5  
 

Construction Contracts and Design Contracts for the City’s Work 
 
 

1. Contract for Construction of Tournament Quality Golf Course (Contract X126 109M) between 
the City and Laws Construction Corp. (“Laws”) dated July 29, 2009 (the “Laws Contract”) 

 
2. Contract for Services of Consultant (Contract X126 308M) between the City and Planning Design 

Inc. d/b/a Sanford Golf Design (“Sanford”) dated August 22, 2008 (the “Sanford Contract”) 
 

3. Golf Design Subcontract Agreement among Nicklaus Design LLC (“Nicklaus Design”), 
Planning Design Inc. d/b/a Sanford Golf Design and the City dated August 14, 2008. (the 
“Nicklaus Subcontract”)
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SCHEDULE 6  
 

Portion of Access Road to be repaired by TBTA 
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West Parking Lot 
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SCHEDULE 8 
 

Grow In Maintenance for Trump Golf Links at Ferry Point Park 
 
The following is an outline for the grow-in operations of the golf course at Trump Golf Links at Ferry 
Point Park, with the intention of providing the highest quality turf at the opening of the facility. The 
procedures outlined in these specifications may be altered at the superintendent’s reasonable discretion as 
weather or conditions dictate as long as the original intent of the specification is not materially changed.   
 
GREENS 
 
Greens will be walk mowed as needed to ensure that no more than 1/3 of the leaf blade is being removed 
at any one time. The height of cut shall range from .140” to .180” as conditions and maturity dictate. 
Greens will be rolled with a turf type roller towards the end of the Grow-In to promote a smooth putting 
surface. The goal here is to work toward a smooth, healthy turfgrass that will be mature at the time of 
opening.   
 
Greens will be regularly topdressed with the same sand as used to construct the rootzone to promote 
smoothing the surface.  Topdressing must not cause a layering effect in the green profile. The fertility 
program and soil amendments for pH adjustment, salinity management, cation exchange enhancement, 
etc., should be based on an initial soil test by a certified soils lab familiar with golf course turfgrasses. 
 
As greens mature they will be lightly verticut to manage thatch and to promote a healthy surface.  
 
A soil nutrient and plant protection program will be established with the goal of bringing the turfgrass to 
maturity as rapidly as possible and to prevent loss of turf due to insects, disease, and environmental 
stresses. Care will be taken to ensure that applications are timely and accurate to minimize leeching and 
run off according to accepted Best Management Practices.  
 
Greens will be watered to prevent the upper portion of the root zone from drying out during early states of 
development. As greens mature they will be watered based on Evapo Transpiration (“ET”) to prevent 
becoming excessively dry. After turf is established, greens will not be allowed to dry out as much as a 
mature green that is open for play and they will not be allowed to become oversaturated and wet.  
 
Once turf maturity levels allow, greens will remain weed, disease and pest free through use of Best 
Management Practices and a sound Integrated Pest Management Program.  
 
Any thin or weak areas will be seeded with the same turfgrass variety as originally planted in those 
locations to ensure a full and healthy turf stand. 
 
Once the turf is mature enough, it will be core aerified to eliminate the development of a “grow-in layer” 
that generally develops when establishing new turfgrass.  
 
TEES  
 
Tees will be walk mowed as needed to ensure that no more than 1/3 of the leaf blade is being removed at 
any one time. The height of cut shall range from .350 to .500 as conditions and maturity dictate.  
 
Tees will be regularly topdressed with the same sand as used to construct the root zone to promote 
smoothing the surface. Topdressing must not cause a layering effect in the tee rootzone profile. The 
fertility program and soil amendments for PH adjustment, salinity management, cation exchange 
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enhancement, etc. should be based on an initial soil test by a certified soils lab familiar with golf course 
turfgrasses. 
 
As tees mature they will be lightly verticut to manage thatch build up and to promote a healthy surface.  
 
A soil nutrient and plant protection program will be established with the goal of bringing the turfgrass to 
maturity as rapidly as possible and to prevent loss of turf due to insects, disease, and environmental 
stresses. Care will be taken to ensure that applications are timely and accurate to minimize leeching and 
run off according to accepted Best Management Practices. 
 
Tees will be watered based off of ET to prevent becoming excessively dry, so that they will not be 
allowed to dry out as much as mature turf that is open for play and they will not be allowed to become 
oversaturated and wet after turf is established.  
 
Once turf maturity levels allow, tees will remain weed, disease and pest free through use of Best 
Management Practices and a sound Integrated Pest Management Program. 
 
Any thin or weak areas will be seeded with the same turfgrass variety as originally planted in those 
locations to ensure a full and healthy turf stand. 
 
Once the turf is mature enough it will be core aerified to eliminate the development of a “grow-in layer” 
that generally develops when establishing new turfgrass.  
 
FAIRWAYS  
 
Fairways will be cut as needed to ensure that no more than 1/3 of the leaf blade is being removed at any 
one time. The height of cut shall range from .375 to .600 as conditions and maturity dictate.  
 
As fairways mature they will be lightly verticut to manage thatch and to promote a healthy surface.  
 
A soil nutrient and plant protection program will be established with the goal of bringing the turfgrass to 
maturity as rapidly as possible and to prevent loss of turf due to insects, disease, and environmental 
stresses. Care will be taken to ensure that applications are timely and accurate to minimize leeching and 
run off according to accepted Best Management Practices. The fertility program and soil amendments for 
PH, salinity, cation exchange, etc should be based an a initial soil test by a certified soils lab familiar with 
golf course turfgrasses. 
 
Fairways will be watered based on ET and physical observation of the grass plant and soils to prevent 
both from becoming excessively dry.  Fairways will not be allowed to dry out as much as mature turf that 
is open for play, but also will not be allowed to become oversaturated and wet after turf is established. 
Supplemental watering methods should be used as needed to augment the automatic irrigation cycles.  
 
Once turf maturity levels allow, fairways will remain weed, disease and pest free through use of Best 
Management Practices and a sound Integrated Pest Management Program.  
 
Any thin or weak areas will be seeded with the same turfgrass variety as originally planted in those 
locations to ensure a full and healthy turf stand.  If sod is used for erosion repair or other turf replacement 
reasons, it must also be of the same variety as previously planted in those areas.  The sod must be soil free 
or grown on soil matching the type that will be installed on the golf course. 
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Preventative measures should be taken to anticipate and reduce the amount and severity of washouts.  
Severe washouts should be repaired, re-seeded or sodded, and then stabilized with appropriate erosion 
control measures. 
 
Once the turf is mature enough it will be core aerified to eliminate the development of a “grow-in layer” 
that generally develops when establishing new turfgrass.  
 
Sprinklers will be trimmed around as needed to prevent turf from interfering with the operation of the 
rotor and to allow for easy location. 
 
Drain tops will be trimmed around as needed basis to prevent turf from interfering with the flow of water 
into the catch basins.  
 
ROUGHS: 
 
Roughs will be mowed at 3” to 4” with a rotary type mower. It will be mowed on a schedule to prevent 
more than 1/3 of the leaf blade from being removed at one time.  
 
A soil nutrient and plant protection program will be established with the goal of bringing the turfgrass to 
maturity as rapidly as possible and to prevent loss of turf due to insects, disease, and environmental 
stresses. Care will be taken to ensure that applications are timely and accurate to minimize leeching and 
run off according to accepted Best Management Practices.   
 
Irrigated rough areas will be watered based on ET and physical observation of the grass plant and soils to 
prevent both from becoming excessively dry. Irrigated rough areas will not be allowed to dry out as much 
as mature turf that is open for play, but also will not be allowed to become oversaturated and wet after 
turf is established.  Supplemental watering methods should be used as needed to augment the automatic 
irrigation cycles. 
 
Once maturity levels allow, roughs will remain weed, disease and pest free through use of Best 
Management Practices and a sound Integrated Pest Management Program. 
Sprinklers will be edged on an as needed basis to prevent the turf from interfering with the operation of 
the rotor and to allow for easy location. 
 
Drain tops will be edged on an as needed basis to prevent turf from interfering with the flow of water into 
the catch basins 
 
Any thin or weak areas will be seeded with the same turfgrass variety as originally planted in those 
locations to ensure a full and healthy turf stand. If sod is used for erosion repair or other turf replacement 
reasons, it must also be of the same variety as previously planted in those areas.  The sod must be soil free 
or grown on soil matching the type that will be installed on the golf course. 
 
Preventative measures should be taken to anticipate and reduce the amount and severity of washouts.  
Severe washouts should be repaired, re-seeded or sodded, and then stabilized with appropriate erosion 
control measures. 
 
NATIVE AREAS 
 
A fertility/amendment soil nutrient and plant protection program will be established with the goal of 
bringing the turfgrass to maturity as rapidly as possible and to prevent loss of turf due to insects, disease, 
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and environmental stresses. Care will be taken to ensure that applications are timely and accurate to 
minimize leeching and run off according to accepted Best Management Practices. 
 
Native Areas will be mowed on an as needed basis to promote development and vigor of the desirable 
grass species 
 
Native areas will be watered as needed to promote development and vigor of the desirable grass species, 
with special emphasis on seedling germination and establishment.   
 
Any thin or weak areas will be seeded with the same native grass variety as originally planted in those 
locations to ensure a healthy natural grass cover.  Preventative measures should be taken to anticipate and 
reduce the amount and severity of washouts post seeding and pre-establishment.  Severe washouts should 
be repaired, re-seeded and then stabilized with appropriate erosion control measures. 
 
BUNKERS: 
 
Bunkers will be raked or cultivated as needed to prevent excessive weed growth during the Grow-In. 
Weeds will be pulled around the edges and washouts will be repaired immediately following rain as 
required to prevent sand contamination.  As needed, bunker edges will be trimmed, contaminated sand 
replaced, additional sand added, and all rock, trash and organic debris will be removed. Watering around 
the bunker should be managed so as to prevent other materials from washing into the bunkers. 
 
IRRIGATION AND WATERING 
 
The irrigation system is to be maintained in accordance to the manufacturers recommendations so that it 
is in working order at all times during the growing season. Visual checks shall be conducted on a regular 
basis as well as an analysis of the computer data from the prior night’s irrigation cycle to ensure 
everything is working properly. All repairs and adjustments shall be made by qualified personnel under 
the direction of the superintendent. The pump stations shall be serviced in a regular manner according to 
manufacturer recommendations. 
 
The theory behind all watering practices during grow in is to not let the seeds or establishing turfgrass 
become overly dry or heat stressed.  Turf needs shall be monitored on a daily basis visually and by use of 
weather station data and in ground moisture sensors.  
 
It is understood by Licensee that supplied irrigation water is NYC potable water and amendments will 
potentially be needed and are to be added through the fertigation and acid injection to meet turf growing 
water quality standards as prescribed by accredited test reports from an agronomic laboratory familiar 
with golf course use. 
 
The irrigation system should be emptied of all free water in the late fall in strict accordance with the 
manufacturer’s specifications and guidelines to prevent freeze damage to the irrigation system during the 
winter season. Care will be taken in the spring to prevent damage when recharging the system. 
 
Salt Management Practices may be necessary to maintain turfgrass health, especially during prolonged 
periods of drought.  
 
CART PATHS 
 
Care shall be taken to prevent any damage to or dirtying of cart paths during the Grow-In of the golf 
course. 
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POND MANAGEMENT  
 
Irrigation pond and detention ponds shall be maintained in order to control storm water and remain in 
compliance with all applicable laws, rules, regulations and guidelines related to lake/water management, 
including but not limited to the Clean Water Act.   
 
The grass and rip rap edges surrounding the irrigation pond and the grass surrounding the detention ponds 
shall be regularly maintained to ensure they are in keeping with the design intentions.  
 
A weed and algae control program for the irrigation pond shall be implemented as part of the maintenance 
program.  A weed control and reseed program for the detention ponds and designated wetlands  shall be 
implemented as part of the maintenance program to maintain original design intentions and in strict 
compliance with any City, State, and Federal laws, rules, regulations and guidelines.  
 
EQUIPMENT MAINTENANCE 
 
All equipment shall be used and maintained in accordance to the manufacturer’s specifications, 
recommendations and guidelines as provided in the owner’s manual and any subsequent notices or 
bulletins issued by the manufacturer. Employees will be thoroughly trained and educated on the proper 
use of the equipment. 
 
All lubricants and fluids shall be regularly checked and changed as outlined in the service manual. A 
sound preventative maintenance program shall be developed by the golf course mechanic under the 
direction of the superintendent. 
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SCHEDULE 9 

 
DEC PART 360 PERMIT
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ANNEX 1 
 

CD CONTAINING PLANS AND SPECIFICATIONS 
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EXHIBIT D 
 

SCHEDULE OF OPERATING HOURS AND FEES 
 

Hours and Days of Operation will, in all cases, be subject to Section 9.1(a): 
 
 

GOLF COURSE AND GOLF COURSE SNACK BAR 
 

  
Seven (7) days a week from dawn until dusk, weather 
permitting. 

  

   
 
 

DRIVING RANGE AND PRACTICE FACILITY  
 

  
At a minimum, during the hours that the Golf 
Course is open for play, weather permitting. 

  

   
 
 

GRILL ROOM/FOOD SERVICE RESTAURANT IN CLUBHOUSE 
 

  
During the hours that the Golf Course is open for play.   
   

 
 

PARK SNACK BAR/WATERFRONT PARK CONCESSION 
 

  
At a minimum, May 1st to October 31st, between the 
hours of 11:00 a.m. and 5:00 p.m., weather permitting 

  

   
 
Without limiting the foregoing, all facilities may be operated within the opening hours of Ferry 

Point Park but in no event shall the Licensed Premises or any portion thereof remain open 
after 1 a.m.  
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RESIDENT GOLF RATES (“GREENS FEES”) 
 

Days Category 3 Rates  

Monday – Thursday 18 holes 100.00 
  
Twilight 45.00 – 75.00  
Seniors (62 years old and over) 40.00 – 55.00 
Juniors (16 years old and under) 25.00 – 30.00 

   
Friday, Saturday & 
Sunday, Holidays 

18 holes 125.00 
  
Twilight 70.00 – 100.00 
  

 
The rates set forth above (“Resident Rates”) are based upon May, 2010 dollars.  For Operating Year 
1, such rates shall be increased by the percentage increase in the resident green fees charged by other 
New York City owned golf courses between the rate for the start of the 2010 golf season and rate for 
the year in which the Concession Commencement Date occurs, rounded to the highest whole dollar. 

After Operating Year 1, Licensee will be permitted, without the approval of Parks or the City, to 
increase the Resident Rates annually (a) with respect to the 18 Hole Resident Rate for Friday, 
Saturday & Sunday and Holidays, up to an amount equal to the product obtained by multiplying such 
Resident Rate for Operating Year 1 by a fraction, the numerator of which shall be the CPI for the 
calendar month prior to the month in which the adjustment is to occur, and the denominator of which 
shall be the CPI for the month in which the Concession Commencement Date occurs, rounded to the 
highest whole dollar; and (b) with respect to all other Resident Rates, up to an amount equal to the 
greater of (i) the product obtained by multiplying the applicable Resident Rate for Operating Year 1 
by a fraction, the numerator of which is the expenses incurred by Licensee in operating the Licensed 
Premises (other than in operating any banquet or catering facility constructed by Licensee at the 
Licensed Premises) for the prior Operating Year and the denominator of which is the operating 
expenses for Operating Year 1 (other than those expenses incurred in operating any banquet or 
catering facility constructed by Licensee at the Licensed Premises), but in no event shall the 
percentage increase be greater than five percent (5%) of the Resident Rate for the prior Operating 
Year in any one year, and (ii) the product obtained by multiplying such Resident Rate for Operating 
Year 1 by a fraction, the numerator of which shall be the CPI for the calendar month prior to the 
month in which the adjustment is to occur, and the denominator of which shall be the CPI for the 
month in which the Concession Commencement Date occurs, in each case, rounded to the highest 
whole dollar; any greater increases are subject to Parks’ approval. 

By way of example only, if (i) for Operating Year 1, the Friday, Saturday , Sunday and Holiday rate 
for 18 Holes was $135.00 and the Monday thru Thursday rate for 18 Holes was $110.00, (ii) the CPI 
for the month in which the Concession Commencement Date occurred was 100, the CPI for the 
month before Operating Year 2 was 107, and the CPI for the month before Operating Year 3 was 
111, and (iii) the operating expenses for Operating Year 1 were $100,000, the operating expenses for 

                                                           
3  Licensee may change/add categories times, subject to Parks’ approval. 
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Operating Year 2 were $115,000 and the operating expenses for Operating Year 3 were $125,000, 
then (a) Licensee would be permitted to raise the Friday, Saturday Sunday and holiday rates for 18 
Holes for Residents up to $145.00 (($135.00 x 1.07 =$144.45, rounded to the highest dollar) in 
Operating Year 2 and up to $150.00 ($135.00 x 1.11 = $149.85, rounded to the highest dollar) in 
Operating Year 3, and (b) Licensee would be permitted to raise the Monday through Thursday rates 
for 18 Holes for Residents up to $118.00 ($110.00 x 1.07 (based on CPI increase) = $117.70, 
rounded to the highest dollar) in Operating Year 2, and up to $124.00 ($110.00 x 1.15 (based on 
operating expense increases) = $126.50, but capped at a 5% increase over $118.00 or $123.90, 
rounded to the highest dollar) in Operating Year 3 (increase based on operating expense rather than 
CPI because $124.00 is greater than applicable CPI increase). 

Licensee shall be permitted, in Licensee’s discretion (and without the approval of Parks or the City), 
to charge non-resident rates for those who are not residents of New York City, that are higher than 
the corresponding Resident Rates as follows:  

(a) with respect to the 18 Hole Rate for Friday, Saturday & Sunday and Holidays, in Operating Year 
1, Licensee may charge up to $25 higher than the corresponding Resident Rate in Operating Year 1; 
for each subsequent Operating Year after Operating Year 1, Licensee shall be permitted to add an 
additional $1 to the amount that Licensee shall be permitted to charge non-residents in excess of the 
corresponding Resident Rate.  Therefore, for illustrative purposes, (i) in Operating Year 2, Licensee 
may charge up to $26 higher than the corresponding Resident Rate in Operating Year 2; (ii) in 
Operating Year 3, Licensee may charge up to $27 higher than the corresponding Resident Rate in 
Operating Year 3; and (iii) in Operating Year 4, Licensee may charge up to $28 higher than the 
corresponding Resident Rate in Operating Year 4, and so on throughout the Term;  

(b) with respect to all other rates (other than the 18 Hole Rate for Friday, Saturday & Sunday and 
Holidays),  Licensee may charge up to twenty five percent (25%) higher than corresponding Resident 
Rates, rounded to the highest whole dollar; and 

(c)  any greater increases are subject to Parks’ approval.  

 

OTHER RATES & FEES 
 
 

Category4 Approved Rate  

Reservation Fee $4.00 
  
Golf Cart Rental (daily) $25.00 per rider 
Hand/Pull Cart Rental (daily) $10.00 
  
Locker Rental (seasonal) TBD 
  
Secured Parking Fee  $5.00 
  

                                                           
4  Licensee may change/add categories times, subject to Parks’ approval. 
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Resident ID Cards $6.00 for adults 
$2.00 for juniors 
and seniors 

 
 
The rates set forth above are based upon May, 2010 dollars.  The Licensee will be permitted, without 
the approval of Parks or the City, to increase the rates annually up to an amount equal to the greater 
of (i) the product obtained by multiplying applicable rate set forth above by a fraction, the numerator 
of which is the expenses incurred by Licensee in operating the Licensed Premises (other than in 
operating any banquet or catering facility constructed by Licensee at the Licensed Premises) for the 
prior Operating Year and the denominator of which is the operating expenses for Operating Year 1 
(other than those expenses incurred in operating any banquet or catering facility constructed by 
Licensee at the Licensed Premises), but in no event shall the percentage increase be greater than five 
percent (5%) of the rate for the prior Operating Year in any one year, and (ii) the product obtained by 
multiplying the applicable rate set forth above by a fraction, the numerator of which shall be the CPI 
for the calendar month prior to the month in which the adjustment is to occur, and the denominator of 
which shall be the CPI for May 2010, in each case, rounded to the highest whole dollar; any greater 
increases are subject to Parks’ approval. 
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EXHIBIT E 
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EXHIBIT F 

 
SCHEDULE OF CAPITAL IMPROVEMENTS   

 
Capital Improvement Amount Complete Date 

Permanent Clubhouse, including golf cart storage 
facility. 

 
 
 
 
Temporary clubhouse and cart storage and charging 
facility  
 
 
Outfitting of the Golf Course Snack Bar 
 
 
 
Outfitting of the Park Snack Bar 
 
 

 5 years from the 
Concession 
Commencement Date 
 
 
 
Prior to the Concession 
Commencement Date 
 
 
 
 
Prior to the Concession 
Commencement Date  
 

The April 1st immediately 
following the expiration of 
the six (6) month period 
after delivery by the City 
in accordance with the 
Development Agreement 

Total $10,000,000  

 
For the sake of clarity, the costs of construction of the temporary clubhouse and temporary cart 
storage facility shall be a Capital Improvement Cost and shall be included in calculating the 
Minimum Capital Improvement Costs to be expended by Licensee.   
 
Completion of the Supplemental Parking Lot (as defined in the Development Agreement) (which 
Parks estimates can hold approximately 75 spaces) shall not be a Required Capital Improvement 
under this License Agreement.  However, if Licensee determines that Licensee would like to 
complete the Supplemental Parking Lot, as determined by Licensee and approved by Parks, in 
addition to the Primary Parking Lot (as defined in the Development Agreement) being constructed by 
the City, or if the completion of the  Supplemental Parking Lot is required by applicable law in 
connection with the construction of the Clubhouse or any banquet or other catering facility 
constructed by Licensee, Licensee shall perform such Capital Improvement and complete the 
Supplemental Parking Lot in accordance with the terms of this Agreement and the Development 
Agreement and shall complete the Supplemental Parking Lot within a period approved by Parks and 
the cost of the Supplemental Parking Lot shall be a Capital Improvement Cost and shall be included 
in calculating the Minimum Capital Improvement Costs to be expended by Licensee.   For the sake 
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of clarity, the foregoing in this paragraph shall not limit Parks’ obligations with respect to the 
Supplemental Parking Lot set forth in the Development Agreement.  
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EXHIBIT G 
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EXHIBIT H  

Use of Intellectual Property 

1. License of Licensed Trump IP to Parks.  

(a) Grant.  During the Term, Licensee grants to Parks and the City (a) a non-exclusive, non-
transferable right, license and privilege (without the right to sublicense) to use the Trump 
Mark as part of (and only as part of) the Composite Mark, and as part of (and only as part 
of) the particular Composite Mark logo shown or described on Exhibit I-1 attached 
hereto and made a part hereof (the “Composite Logo”), the Snack Bar Mark, and the 
particular Snack Bar Mark logo shown or described on Exhibit I-2 attached hereto and 
made a part hereof (the “Snack Bar Logo”) (together, the Trump Marks, the Trump 
Mark as incorporated in the Composite Mark, and the Trump Mark as incorporated in the 
Composite Logo, the Snack Bar Mark, and the Snack Bar Logo shall be referred to as the 
“Licensed Trump IP”) solely in connection with identification or promotion of the 
Licensed Premises and for no other purpose. Promotion of the Licensed Premises using 
the Licensed Trump IP shall not include promotional merchandising.  Nothing shall 
prohibit Parks or the City from using the name of the facility or any Parks property 
during or after the Term for promotional merchandising or any other purpose where such 
use does not include Licensed Trump IP. 

(b) Licensed Trump IP Approval Rights.  Prior to Parks’ or the City’s use of any of the 
Licensed Trump IP in each instance, Parks or the City must obtain Licensee’s prior 
written approval, in Licensee’s discretion, to the form, substance, means and manner of 
each proposed use of the Licensed Trump IP.  A sample of each proposed use that 
requires approval of Licensee in accordance with the terms of this Exhibit H shall be 
sent for Licensee’s approval in accordance with Section 36 of this License Agreement, 
which for the sake of clarity shall include a separate copy of such notice sent to each of 
Allen Weisselberg, Ron Lieberman and Jason Blacksberg, Esq., at Trump Ferry Point, 
LLC, c/o the Trump Organization LLC, 725 Fifth Avenue, New York, NY 10022.  
Licensee shall respond to any request for approval under this Section 1 of Exhibit H 
within five (5) business days of its receipt of such request, and the failure of Licensee to 
respond within such (5) business day period shall be deemed approval.  

(c) Protective Measures.   

Parks and the City agree that Licensee shall have the right to take all other steps 
necessary to ensure that, in such cases as Licensee may reasonably require, the use or 
display of any of the Licensed Trump IP is in a manner sufficient to indicate that 
Licensee or Trump owns all right, title and interest in and to the Licensed Trump IP.  
Without limiting the generality of the foregoing, Parks and the City agrees to  use its best 
efforts to include in any use of the Licensed Trump IP such appropriate language and/or 
legal notices and which is set forth as follows: 

The City and Parks shall include the trademark designation legally required or 
useful for enforcement (e.g. “TM”, “SM” or ®, as applicable) in connection with 
the City’s or Parks’ use of the Licensed Trump IP.  Unless otherwise specified by 
Licensee, the City and Parks shall include the following statement on all materials 
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bearing the Licensed Trump IP, and in any such other cases of the City’s or Parks’ 
use of the Licensed Trump IP: 

“Trump” is a registered trademark or trademark of Donald J. Trump; or 

“Donald” is a registered trademark or trademark of Donald J. Trump. 

In addition, if Licensee provides Parks or the City with any materials subject to copyright 
protection and in connection with the Licensed Trump IP, for use in connection with this 
Agreement, all use by Parks or the City of such materials shall bear the following copyright 
notice:  © [INSERT YEAR OF FIRST PUBLICATION, e.g., 2011] Donald J. Trump.  All 
rights reserved. 

2. License of Licensed City IP to Licensee. 

(a) Grant.  During the Term, City grants to Licensee a non-exclusive, non-transferable right, 
license and privilege (without the right to sublicense) to use the City Mark as part of (and 
only as part of) the Composite Mark, and as part of (and only as part of) the particular 
Composite Logo shown or described on Exhibit I-1 (together, the City Marks, the City 
Mark as incorporated in the Composite Mark, and the City Mark as incorporated in the 
Composite Logo, shall be referred to as the “Licensed City IP”) solely in connection 
with identification or promotion of the Licensed Premises and for no other purpose.  
Promotion of the Licensed Premises using the Licensed City IP shall not include 
promotional merchandising.  Notwithstanding the foregoing, nothing herein shall prohibit 
Licensee from promoting the Licensed Premises using the Composite Mark or the 
Composite Logo, including promotional merchandising; provided, however, that all 
promotional merchandise using the Composite Mark or Composite Logo shall be 
reviewed and approved by Parks in writing prior to distribution or sale.  A sample of each 
proposed use that requires approval of Parks in accordance with the terms of the 
immediately foregoing sentence shall be sent for Parks’ approval to Parks’ Revenue 
Division, 830 Fifth Avenue, Central Park, New York, NY 10065 in accordance with 
Section 36 of this License Agreement. Parks shall respond to any request for approval 
under this Section 2(a) of Exhibit H within five (5) business days of its receipt of such 
request, and the failure of Parks to respond within such (5) business day period shall be 
deemed approval. 

(b) Licensed City IP Approval Rights.  Prior to Licensee’s use of any of the Licensed City IP 
in each instance, Licensee must obtain Parks’ prior written approval, in Parks’ discretion, 
to the form, substance, means and manner of each proposed use of the Licensed City IP.  
A sample of each proposed use that requires approval of Parks in accordance with the 
terms of this Exhibit H shall be sent for Parks’ approval to Parks’ Revenue Division, 
830 Fifth Avenue, Central Park, New York, NY 10065. Parks shall respond to any 
request for approval under this Section 2 of Exhibit H within five (5) business days of 
its receipt of such request, and the failure of Parks to respond within such (5) business 
day period shall be deemed approval.  

(c) Protective Measures.   
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Licensee agrees that Parks and the City shall have the right to take all other steps 
necessary to ensure that, in such cases as Parks and the City may reasonably require, the 
use or display of any of the Licensed City IP is in a manner sufficient to indicate that 
Parks and the City own all right, title and interest in and to the Licensed City IP.  Without 
limiting the generality of the foregoing, Licensee agrees to use its best efforts to include 
in any use of the Licensed City IP such appropriate language and/or legal notices and 
which is set forth as follows:   

The Licensee shall include the trademark designation legally required 
or useful for enforcement (e.g. “TM”, “SM” or ®, as applicable) in 
connection with Licensee’s use of the Licensed City IP.  Unless 
otherwise specified by Parks or the City, the Licensee shall include 
the following statement on all materials bearing the Licensed City IP, 
and in any such other cases of the Licensee’s use of the Licensed City 
IP: 

The leaf logo is a registered trademark or trademark of the City of 
New York; or 

“Ferry Point Park” is a registered trademark or trademark of the City 
of New York. 

In addition, if Parks or the City provides Licensee with any materials subject to copyright 
protection in connection with the Licensed City IP, for use in connection with this 
Agreement, all use by Licensee of such materials shall bear the following copyright 
notice:  © [INSERT YEAR OF FIRST PUBLICATION, e.g., 2011] City of New York.  
All rights reserved. 

3. Rights in the Trump Marks.  

(a) Exclusive Ownership.  Parks and the City recognize Licensee’s and/or Trump’s sole and 
exclusive ownership of all rights in the Licensed Trump IP and agree that neither Parks 
nor the City have any rights to use (and shall not permit Commissioner or its or their 
respective Affiliates, directors, officers, employees, agents and consultants to use) the 
Licensed Trump IP, except for the use expressly provided in this License Agreement.   

(b) No Registration; No Claim to Ownership/Goodwill.  Neither Parks nor the City shall 
acquire or seek to acquire a trademark or domain name or Internet name in any 
jurisdiction for any term that incorporates the Licensed Trump IP.  Parks and the City 
acknowledge that the Licensed Trump IP represents significant goodwill of Licensee and 
of Trump, and that all use of the Licensed Trump IP hereunder shall inure solely to the 
benefit of Licensee and/or Trump.  Neither Parks nor the City shall challenge Licensee’s 
or Trump’s rights in or registration(s) for the Licensed Trump IP, or themselves assert 
independent rights therein.  Parks and the City further acknowledge that any use of any 
of the Licensed Trump IP that violates the provisions of this License Agreement would 
cause Licensee and Trump irreparable harm.   

(c) Quality.  Parks’ and the City’s use of, and services and activities conducted under, the 
Licensed Trump IP, shall at all times be in keeping with the stature and high standards of 
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quality of Licensee and of Trump; shall not dilute or tarnish the Licensed Trump IP; and 
shall not violate any applicable Legal Requirements.    

(d) City and Parks Cooperation.  Parks and the City agree to execute any and all documents 
necessary to maintain all of Licensee’s and/or Trump’s rights in the Licensed Trump IP 
and complete any other actions necessary to perfect Licensee’s or Trump’s rights with 
respect thereto.  

(e) Disassociation of the Mark.  Upon the expiration or sooner termination of this License 
Agreement (i) neither Parks nor the City nor any other person or entity shall have any 
right to use the Licensed Trump IP and (ii) Licensee shall have the right to take all steps 
reasonably determined by Licensee to be necessary or helpful to disassociate the 
Licensed Premises from the Licensed Trump IP, including the removal of any exterior or 
interior signage, equipment and supplies in each case bearing any of the Licensed Trump 
IP, provided however that upon expiration of the Term or termination by the City due to 
an Event of Default, Licensee shall be responsible to repair or restore the Licensed 
Premises or damage to the Licensed Premises resulting from such removal to the 
satisfaction of the Commissioner, at the sole cost and expense of the Licensee.  
Notwithstanding the foregoing, in the event that Licensee terminates this License 
Agreement in accordance with its terms prior to the expiration of the Term, the City shall 
be responsible for the reasonable cost and expense involved in the disassociation of the 
Licensed Premises from the Licensed Trump IP, including the removal of any exterior or 
interior signage, equipment and supplies in each case bearing any of the Licensed Trump 
IP. 

(f) Rights and Remedies.  In addition to any other right or remedy of Licensee hereunder or 
at law or in equity, Licensee shall have the absolute right, but not the obligation, to 
terminate this License Agreement if any of the Licensed Trump IP is used by the City, 
Parks, the Commissioner, or any of its or their Affiliates, directors, officers, agents and 
consultants in any manner that is not expressly permitted under this License Agreement 
and the City and/or Parks do not cure such violation within five (5) business days of 
receipt of notice by Licensee of such violation; provided, that such five (5) business day 
period shall be extended to twenty (20) business days of receipt of notice for failure to 
comply with the provisions of Section 1(c) of Exhibit H with respect to uses of the 
Licensed Trump IP on the City Website, and provided further that, notwithstanding the 
foregoing if such violation cannot reasonably be cured within the time period set forth in 
this Section 3(f) of Exhibit H, the City and/or Parks shall have such additional time as 
may be reasonably necessary to cure such violation, provided that the City and/or Parks 
shall have commenced curing such violation within such time period set forth in this 
Section 3(f) of Exhibit H and shall thereafter diligently prosecute such cure to 
completion.  In the event of a breach of this Exhibit H, then in addition to all of the other 
remedies available to Licensee hereunder for a breach of this License Agreement, 
Licensee and Trump shall be entitled to immediate injunctive relief and all other 
applicable remedies, including damages in connection therewith, against the City and/or 
Parks.    

(g) Copyrights in Composite Logo and Snack Bar Logo.  To the extent that the Composite 
Logo and Snack Bar Logo contain pre-existing copyrightable material owned by 
Licensee or the City, ownership of such pre-existing copyrights shall be retained by 
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Licensee or the City, as applicable.  To the extent that the Composite Logo and the Snack 
Bar Logo contain newly developed copyrightable material, such copyrights shall be 
deemed jointly owned. 

(h) If Licensee determines, in its sole discretion, that the use of Licensed Trump IP by the 
City or Parks infringes upon the rights of any third party or weakens or impairs 
Licensee’s or Trump’s rights in the Licensed Trump IP, due to any actual or threatened 
Trademark Claim, then the City and Parks agree to immediately terminate the offending 
use and/or cure such infringement (if cure is possible) and/or to take any other actions in 
accordance with Licensee’s written instructions, which may include removal of the 
Licensed Trump IP from the Licensed Premises. 

4. Rights in the City’s Mark.  

(a) Exclusive Ownership.  Licensee recognizes the City’s sole and exclusive ownership of all 
rights in the Licensed City IP and agrees that the Licensee has no right to use (and shall 
not permit Trump or his respective Affiliates, directors, officers, employees, agents and 
consultants to use) the Licensed City IP, except for the use expressly provided in this 
License Agreement.   

(b) No Registration; No Claim to Ownership/Goodwill.  Licensee shall not acquire or seek to 
acquire a trademark or domain name or Internet name in any jurisdiction for any term 
that incorporates the Licensed City IP, except for the Licensee Website and Hoplinks 
identified in Exhibit P and Exhibit Q, or other domain name or URL registered by 
Licensee in accordance with Section 9.29 of the License Agreement.  Licensee 
acknowledges that the Licensed City IP represents significant goodwill of the City and 
Parks, and that all use of the Licensed City IP hereunder shall inure solely to the benefit 
of the City and/or Parks.  Licensee shall not challenge the City’s rights in or 
registration(s) for the Licensed City IP, or assert independent rights therein.  Licensee 
further acknowledges that any use of any of the Licensed City IP that violates the 
provisions of this License Agreement would cause the City and Parks irreparable harm.   

(c) Quality.  Licensee’s use of, and services and activities conducted under, the Licensed 
City IP, shall at all times be in keeping with the stature and high standards of quality of 
Parks and City; shall not dilute or tarnish the Licensed City IP; and shall not violate any 
applicable Legal Requirements.   

(d) Licensee’s Cooperation.  Licensee agrees to execute any and all documents necessary to 
maintain all of the City’s rights in the Licensed City IP, and complete any other actions 
necessary to perfect the City’s rights with respect thereto.  

(e) Disassociation of the Mark.  Upon the expiration or sooner termination of this License 
Agreement (i) neither Licensee nor Trump nor any other person or entity shall have any 
right to use the Licensed City IP and (ii) the City shall, at its own expense, have the right 
to take all steps reasonably determined by the City to be necessary or helpful to 
disassociate the Licensed Premises from the Licensed City IP, including the removal of 
any exterior or interior signage, equipment and supplies in each case bearing any of the 
Licensed City IP.    

PX-3306, page 326 of 381



(f) Rights and Remedies.  In addition to any other right or remedy of the City hereunder or 
at law or in equity, the City shall have the absolute right, but not the obligation, to 
terminate this License Agreement if any of the Licensed City IP are used by the 
Licensee, Trump, or any of its or their Affiliates, directors, officers, agents and 
consultants in any manner that is not expressly permitted under this License Agreement 
and the Licensee and/or Trump do not cure such violation within five (5) business days 
of receipt of notice by the City of such violation provided, that such five (5) business day 
period shall be extended to twenty (20) business days of receipt of notice for failure to 
comply with the provisions of Section 2(c) of Exhibit H with respect to uses of the 
Licensed City IP on the Licensee Website, and provided further that, notwithstanding the 
foregoing if such violation cannot reasonably be cured within the time period set forth in 
this Section 4(f) of Exhibit H, the Licensee shall have such additional time as may be 
reasonably necessary to cure such violation, provided that Licensee shall have 
commenced curing such violation within such time period set forth in this Section 4(f) of 
Exhibit H and shall thereafter diligently prosecute such cure to completion.  In the event 
of a breach of this Section 4 of Exhibit H then in addition to all of the other remedies 
available to the City hereunder for a breach of this License Agreement, the City shall be 
entitled to immediate injunctive relief and all other applicable remedies, including 
damages in connection therewith, against the Licensee.  

5. Infringement.  

(a) Indemnification of Trademark Claims.  If any trademark or copyright action, 
proceeding or claim is instituted in the United States against the Indemnitees based on 
the City or Parks’ use of the Licensed Trump IP during the Term, or against the 
Licensee Indemnitees based on Licensee’s use of the Licensed City IP during the Term, 
in each case pursuant to the terms of this License Agreement (any of the foregoing, a 
“Trademark Claim”), the Party that holds or has rights to the applicable trademark 
(the “TM Indemnitor”) hereby agrees, subject to the other provisions of this Section 5 
of Exhibit H to indemnify, defend, and hold free and harmless the other Party (the 
“TM Indemnitee”) from and against the Trademark Claim and reasonable out-of-
pocket expenses, including interest, penalties, reasonable attorneys and third party fees 
which may be suffered, incurred or paid by the TM Indemnitee.  The right to 
indemnification provided in this Section 5 of Exhibit H shall be the sole and entire 
remedy of the Parties hereto, and the TM Indemnitor shall not be responsible for any 
damages of any kind, including special or consequential damages or projected lost sales 
or profit or other expenditures of the TM Indemnitee.  The City and Parks shall 
promptly notify Licensee of any Trademark Claim based on their use of the Licensed 
Trump IP and Licensee shall promptly notify the City and Parks of any Trademark 
Claim based on its use of the Licensed City IP. 

(b) Cooperation in Defense of Trademark Claims.  The Parties hereto agree to each fully 
cooperate with the other Party in the defense of any Trademark Claim or threat of any 
Trademark Claim and to take no actions of any kind regarding such Trademark Claim, 
or threat of Trademark Claim, without the prior written consent of the other Party.  The 
Parties hereto shall each take all steps reasonably recommended by the TM Indemnitor 
to mitigate its damages incurred, or potential damages which it might reasonably be 
expected to incur (in the TM Indemnitor’s reasonable discretion) including permitting 
the TM Indemnitor to remove the Licensed Trump IP and/or Licensed City IP, as 
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applicable, from the Licensed Premises and to discontinue any use of the Licensed 
Trump IP and/or Licensed City IP, as applicable, in which event the TM Indemnitor 
shall, to the extent possible, propose a substitute composite mark which is reasonably 
acceptable to the TM Indemnitee.  To the extent either Party accepts such proposed 
substitute composite mark, all references in this License Agreement to “Composite 
Mark” shall be deemed to refer to such substitute composite mark.  

(c) Enforcement of Rights.  If during the Term of this License Agreement Licensee, Trump 
or his designee, the City and/or Parks becomes aware of a third party’s usage of a 
trademark or logo that is substantially similar to and infringes upon the Licensed 
Trump IP and/or the Licensed City IP, then such party(ies) shall give notice to the other  
party(ies) within a reasonable time after the discovery of such infringement.  In the 
event of a third party’s infringement of the Composite Marks and/or Composite Logo, 
the parties shall work together in good faith and, if necessary, upon the 
recommendation of their counsel to determine the most commercially reasonable 
course of action for the parties given the circumstances of the infringement.  If the 
parties are unable to reach a mutually agreeable course of action, then any party may 
institute and prosecute a lawsuit for such infringement after thirty (30) days written 
notice to the other party(ies), solely at the expense of the party bringing suit and all 
sums recovered shall be retained by the party bringing suit unless otherwise agreed.  
Notwithstanding the foregoing, nothing herein contained shall prevent Licensee and/or 
Trump from prosecuting lawsuits, in its or his sole discretion, against third persons for 
infringement of the Licensed Trump IP or the City and/or Parks from prosecuting 
lawsuits, in its sole discretion, against third persons for infringement of the Licensed 
City IP. 

(d) The provisions of Section 5 of this Exhibit H shall survive the expiration or sooner 
termination of this License Agreement. 

6. Indemnification.  

(a) The City and Parks hereby, jointly and severally, agree to indemnify, defend, and hold 
free and harmless the Licensee Indemnitees from and against any and all Claims, 
excluding Trademark Claims already governed by Section 5(a) of Exhibit H which may 
be suffered, incurred or paid by the Licensee Indemnitees or any of them arising, in 
whole or in part, directly or indirectly, from or out of or relating to (i) the Indemnitees’ 
(or any one of their) acts or omissions, in connection with the use of any of the Licensed 
Trump IP (except for such use authorized by this License Agreement), (ii) any trademark, 
copyright, domain name, right of publicity, right of privacy action, proceeding or claim, 
or threat of such action, proceeding or claim, arising from the Indemnitees’ (or any one 
of their) use of the Licensed Trump IP in violation of this License Agreement or any 
trademarks not approved by Licensee, (iii) any breach of or default by the City or Parks 
of any of the terms, covenants or provisions of this License Agreement relating to the 
Licensed Trump IP,  or (iv) any breach of the warranties and representations made by the 
City in Section 1.7 of the License Agreement or this Exhibit H to the License 
Agreement. 

(b) The Licensee hereby agrees to indemnify, defend, and hold free and harmless the 
Indemnitees from and against any and all Claims, excluding Trademark Claims already 
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governed by Section 5(a) of Exhibit H, which may be suffered, incurred or paid by the 
Indemnitees or any of them arising, in whole or in part, directly or indirectly, from or out 
of or relating to (i) the Licensee Indemnitees’ (or any one of their) acts or omissions, in 
connection with the use of any of the Licensed City IP (except for such use authorized by 
this License Agreement), (ii) any trademark, copyright, domain name, right of publicity, 
right of privacy action, proceeding or claim, or threat of such action, proceeding or claim, 
arising from Trump or Licensee Indemnitees (or any one of their) use of the Licensed 
City IP in violation of this License Agreement or its use of any Composite Logos or any 
trademarks not approved by Parks, (iii) any breach of or default by Trump or the 
Licensee of any of the terms, covenants or provisions of this License Agreement relating 
to the Licensed City IP, or (iv) any breach of the warranties and representations made by 
Licensee in Section 1.7 of the License Agreement or this Exhibit H to the License 
Agreement. 

The provisions of Section 6 of this Exhibit H shall survive the expiration or sooner termination of 
this License Agreement. 
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EXHIBIT I-1 
 

Composite Logo  
 
 

The Composite Logo shall be any particular logo that Licensee and Parks shall, during the Term, 
have approved in writing as the Composite Logo, from and after the granting of such approval. 
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EXHIBIT I-2 
 

Snack Bar Logo  
 

The Snack Bar Logo shall be any particular Snack Bar Logo that Licensee and Parks, during the 
Term, shall have approved in writing as the Snack Bar Logo, from and after the granting of such 
approval. 
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EXHIBIT J 
 

Potential Banquet Events 
 
 

 
Weddings, Civil Unions and Renewals of Vows 
Bridal/Baby Showers 
Anniversaries 
Ceremonies 
Birthdays  
Parties 
Family Reunions 
New Year’s Eve Galas 
Luncheons 
Afternoon Teas 
Holiday parties 
Graduation/Degree Parties 
Employee Appreciation 
Client Appreciation 
Retirements 
Fund Raisers 
Awards Dinners 
Not-for-profit Functions 
Company Anniversary 
School Banquets and Functions 
Any other events or functions that are permitted to take place at any of the other golf courses owned 
or operated by the City. 
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EXHIBIT K 
 

Preliminary Capital Budget 
 

As of the date hereof, Licensee does not intend to spend in excess of ten million dollars ($10,000,000) in the 
aggregate on the Required Capital Improvements.  As it pertains to the Required Capital Improvements, this 
preliminary capital budget is presented in the context of determining (i) the allowable Termination Payment in 
accordance with the terms of the License Agreement and (ii) the portion of the value of time of Licensee’s in-house 
construction, operations and management staff expended in connection with the Capital Improvements that may be 
included in Capital Improvement Costs.  
 

 
REQUIRED CAPITAL 
IMPROVEMENTS:      

       

 Description   
Original Capital Improvement 

Range  

 Soft Costs5  $1,750,000  
 

to $2,125,000   

 Hard Costs  $6,500,000  
 

to $8,750,000   

 Contingency  $650,000  
 

to $875,000   

 Temp Facilities   $100,000  
 

to $250,000   
       

     $9,000,000  
 

to $12,000,000   
       
 GROW-IN:      
       
 Description   Original Grow-In Range     

 General & Administration  $125,000  
 

to $450,000   

 Labor6  $350,000  
 

to $1,350,000   

 Equipment  $100,000  
 

to $400,000   

 Materials & Supplies  $150,000  
 

to $600,000   

 Temp Facilities   $25,000  
 

to $100,000   

     $750,000  
 

to $2,900,000   
       

 
                                                           
5   The value of the time of Licensee’s in-house construction, operations and management staff expended in 
connection with the Capital Improvements shall not exceed twenty percent (20%) of Soft Costs. 
6   The value of the time of Licensee’s in-house construction, operations and management staff expended in 
connection with the Grow-In shall not exceed twenty percent (20%) of Labor costs. 
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EXHIBIT L 
 

Copy of Nicklaus Subcontract  
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EXHIBIT M 
 

Maintenance Guidelines 
 
Maintenance Guidelines for Trump Golf Links at Ferry Point Park 

 
The following specifications are for the care of Trump Golf Links at Ferry Point Park, with the intention 
being to provide a first class, tournament quality daily fee golf course.  Careful planning and work will be 
taken to ensure that the design of the golf course remains intact as the designers intended. Any and all of 
these specifications may be altered as weather or conditions dictate at the superintendent’s reasonable 
discretion.   
 
 
GREENS 
 
Greens will be cut daily prior to play with walking greens mowers at a height ranging from .105” to .140” 
as conditions permit. Greens may be cut with triplex type mowers for verticutting/ dethatching operations. 
Green collars and cleanups shall be cut three times a week or as conditions permit. Greens will also be 
rolled 2-3 times per week with turf type rollers to promote a smooth putting surface with speeds staying 
consistent from 10 – 10.5 on the stimpmeter. The greens will remain smooth, firm and true at all times 
except for the period of time following core aerification. Mowing directions will be varied each mowing 
accord to the clock direction method. Original green outlines to be maintained to original design unless 
approved by Parks and Nicklaus Design using best mowing practices 
 
Greens will be core aerified a minimum of two times a year, once in the spring and once in late August or 
as required to relieve compaction, vent the subsurface, and/or to control thatch. This will be done with 
tines ranging from ¼” to 5/8” diameter at the superintendents discretion. The cores are to be removed. 
Following aerification the greens will be top dressed with sand that is compatible with the existing root 
zone.  Thatch must not be allowed to accumulate to a depth of more than ¾ inch from the surface base. 
 
A regular, light topdressing program will be followed on the greens throughout the growing season with 
sand that is determined by laboratory testing to be compatible to the existing root zone. The sand will 
either be brushed or watered in to minimize disturbance to golfers. 
 
Greens are to remain relatively grain free through a regular grooming, verticutting and/or brushing 
program as conditions permit. Grooming, verticutting and brushing shall be scheduled to minimize 
disturbance to golfers.     
 
A fertility program will be followed that avoids allowing the plant to become too lean or promote 
excessive growth and puffiness. Care will be taken to ensure accurate applications that avoid unnecessary 
run off and/or leaching.  All amendment and fertilizer shall be blended to the standards of a first class, 
tournament quality daily fee golf course. All programs to be based on soil and tissue test results.  Soil and 
tissue tests to be administered three times starting in spring. 
 
Greens shall be hand watered as a supplement to automatic irrigation to prevent the turfgrass from 
becoming excessively dry and to promote firm and fast playing conditions. Overhead irrigation will be 
used as needed to flush salt from greens, water in fertilizer and pesticide applications and topdressing. 
Irrigation methods shall be at the superintendent’s discretion with the goal being to provide a firm fast 
surface on a daily basis as conditions dictate.  
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Greens are to remain relatively weed, disease and pest free through use of Best Management Practices 
and a sound Integrated Pest Management program. Special attention will be given to minimizing Poa 
annua invasion by utilizing industry and university recommended programs to discourage Poa annua and 
encourage healthy bentgrass growth. 
 
Any blemishes or damage to the greens shall be removed as soon as possible using plugs of similar 
turfgrass. Greens will be vented through the use of needle tine aerification and/or spiking as conditions 
dictate throughout the season. This will be scheduled to minimize disturbance to golfers. 
 
Greens shall be maintained to the designed perimeter dimensions and care shall be taken to prevent the 
encroachment of unwanted grasses. 
 
Greens shall be protected against winter desiccation and winter diseases as required using industry 
standard Best Management Practices. 
 
TEES 
 
Tees will be cut three times a week with a walking and/or triplex mower in a manner that produces 
aesthetically appealing striping. Care shall be taken to prevent excessive grain from forming in the turf. 
The height of cut shall range from .300” to .400” as conditions permit.  Original tee outlines to be 
maintained to original design unless approved by Parks and Nicklaus Design using best mowing 
practices. 
 
Tees will be core aerified a minimum of two times a year, once in the spring and once in late August, with 
tines ranging from 3/8” to ¾”. Following aerification the tees will be topdressed with sand that is deemed 
compatible with the existing root zone by laboratory testing. 
 
Tees are to be topdressed and verticut a minimum of two times per year or as often as necessary to 
provide a healthy upright plant. Topdress as required to level any depressions in the tee and provide a best 
Thatch Management program. 
 
Divots on tees will be filled with the originally specified seed and an appropriate sand mixture on a daily 
basis to promote maximum recovery from divots, with additional emphasis on par 3 tees as these receive 
additional wear. Any damage from maintenance equipment or golfer wear shall be repaired in a timely 
fashion. 
 
A fertility program will be followed so as to allow for rapid recovery from divots and wear without 
producing excessive growth. All programs based on soil and tissue test results.  Soil and tissue will be 
tested three times starting in the spring. All amendments and fertilizers shall be blended to the standards 
of a first class, tournament quality daily fee golf course. 
 
Tees are to remain relatively weed, disease and pest free through use of Best Management Practices and a 
sound Integrated Pest Management program.    
 
Tees shall be watered to prevent excessive turf stress and desiccation while still providing a firm playing 
surface.  
 
Tees shall be maintained to the designed perimeter dimensions and care shall be taken to prevent the 
encroachment of unwanted grasses. 
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Tees shall be protected against winter desiccation and winter diseases as required using industry standard 
Best Management Practices. 
 
FAIRWAYS 
 
Fairways will be mowed at least three times per week during the growing season or as required to produce 
a clean, uniform playing surface.  Mowers will vary direction based on standard golf course practices at a 
height ranging from .375” to .500” as conditions permit. Care shall be taken to ensure that the original 
contours and shape of the fairways are maintained. 
 
Irrigation heads and drain covers are to be regularly edged so as not to interfere with water flowing into or 
out of said objects.  
 
Fairways will be aerified a minimum of two times a year or as necessary to prevent excessive compaction 
or thatch development. Cores may be removed or verticut and/or dragged back into the surface at the 
discretion of the superintendent. Superintendent shall create a best practice plan for thatch control 
including sound management and a topdressing program 
 
Divots shall be filled weekly with the originally specified seed and sand mix that promotes rapid 
recovery. 
 
Fairways shall be verticut and groomed a minimum of two times a year to promote healthy upright 
growth during the growing season. 
 
Fairways are to remain relatively weed, disease and pest free through use of Best Management Practices 
and a sound Integrated Pest Management program.    
 
Fairways shall be watered to prevent excessive turf stress and desiccation while still providing a firm 
playing surface.  Hand or portable watering may be necessary to supplement automatic irrigation.  
 
A fertility program will be followed so as to allow for rapid recovery from divots and wear without 
producing excessive growth. All programs based on soil and tissue test results.  Soil and tissue to be 
tested two times starting in spring. 
 
Original Fairway outlines are to be maintained to original design unless approved by Parks and Nicklaus 
Design using best mowing practices. 
 
ROUGHS 
 
Formal roughs shall be mowed at least one complete cycle a week, or as necessary to maintain heights 
between 2” to 3”.  Direction should be reversed for each mowing to avoid grass from lying over.  
Intermediate roughs shall be mowed three times a week at a height of 1 to 1 ¼ inch, reversing direction 
each mowing.   
 
Roughs shall be aerified twice a year or as necessary to alleviate compaction in wear areas. 
 
Overseeding with the same originally specified seed mixture shall occur as necessary in wear areas to 
promote turfgrass recovery in the spring and fall seasons. 
 
Roughs are to remain relatively weed and pest free through use of Best Management Practices and a 
sound Integrated Pest Management program.  
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A fertility program will be established to promote healthy turfgrass without causing excessive growth. All 
programs will be based on soil and tissue test results.  Soil and tissue to be tested at least once a season. 
All amendments and fertilizers shall be blended to the highest golf course standards. 
 
Native areas will be mowed as necessary to keep these areas natural as they were intended to look. Native 
areas will be completely mowed in the late fall to promote healthy spring growth.  Native area 
maintenance to include watering as needed for healthy turf, disease, pest and weed control with 
fertilization only as needed to maintain health and stamina. 
 
BUNKERS 
 
Fairway bunkers are to be completely raked three times a week or as required so that the surface is 
maintained smooth and free of weeds and debris. Greenside bunkers are to be raked every day. Hand rake 
small bunkers every raking cycle.  The remaining days of the week the fairway bunkers are to be touched 
up by hand raking only.  Mechanical raking may be done where bunkers are large enough or designed in 
such a way that the machine can access and egress the bunker without destroying the turf around the 
perimeter.  Bunker slopes and edges must be touched up by hand raking following mechanical raking. 
 
After it rains, bunkers are to be promptly returned to playing condition with all wash outs repaired, silt 
removed and then completely raked. 
 
Bunkers shall be checked regularly for proper sand depth.  Sand will be redistributed properly or added as 
necessary to provide the proper depths. All rock and debris must be removed along with any sand 
contaminated by foreign soil, gravel, or grass clippings. Contaminated sand is to be removed and replaced 
as needed. 
 
Banks of the bunkers shall be mowed regularly to provide the intended look of the design.  Weeds will be 
pulled and edges will be trimmed once per month or as needed to maintain bunker definition.  Bunker 
edges are to remain non-formal as designed for links conditions. 
 
Bunker rakes shall be spaced evenly outside the bunker cavity for the convenience of the golfers. 
 
Original bunker outlines to be maintained to original design unless approved by Parks and Nicklaus 
Design using best maintenance practices. 
 
COURSE SET UP 
 
Hole locations shall be changed on a daily basis during the busy season or as needed during slower times 
of the year.  The superintendent, or a qualified individual selected by the superintendent, shall select fair 
hole locations and ensure that the hole has at least one full pace distance from a contour change and at 
least three paces from the inside edge of the collar.  Charted and repetitive hole locations on given days 
are to be discouraged as excessive wear results in those areas leaving much of the green surface unused.  
 
Tee markers shall be moved on a daily basis to avoid excessive wear in one location and to coordinate 
with pin locations and weather conditions.  
 
Flags, cups, tee makers, yardage markers and flagsticks will be maintained so as to provide a “like new” 
appearance and replaced as necessary.   
 
All course furniture shall be kept clean and organized in a neat manner.  
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Cart traffic is to be managed using ropes and stakes to minimize turf damage in wear areas.   
 
PRACTICE RANGE 
 
The driving range shall be mowed two times a week or as necessary to provide an aesthetically appealing 
facility.  The practice range floor shall be mowed at a height and frequency consistent with healthy turf 
growth and resistance against wear. 
 
Target bunkers shall be raked weekly or as necessary to provide an aesthetically appealing facility.  
 
Yardage flags shall be spaced to provide a variety of shots and angles as dictated by the design intent.  
 
The practice tee shall be cut a minimum of three times a week, reversing direction each time and fertilized 
so as to promote rapid recovery from divots and other wear. Divots shall be filled on a timely basis. The 
Practice Tee shall be mowed at fairway height. All programs based on soil and tissue test results.  Soil 
and tissue to be tested three times starting in spring. 
 
The practice range and tee will be irrigated as needed to prevent stress as well as promote seed 
germination and recovery on the tee surface.  Occasional hand watering may be necessary to supplement 
automatic irrigation. 
 
The practice range tee and floor areas, including target greens and chipping areas, will be aerified twice a 
year to prevent excessive compaction and thatch development. 
 
All chipping and putting greens will be managed as regulation greens. 
 
The synthetic grass practice tee shall be maintained to Manufacturers specifications and to keep surface 
playable. 
 
IRRIGATION AND WATERING 
 
The irrigation system is to be maintained in accordance to the manufacturers recommendations so that it 
is in working order at all times during the growing season. Visual checks shall be conducted on a regular 
basis as well as an analysis of the computer data from the prior night’s irrigation cycle to ensure 
everything is working properly. All repairs and adjustments shall be made by qualified personnel under 
the direction of the superintendent. The pump stations shall be serviced in a regular manner according to 
manufacturer recommendations. 
 
The theory behind all watering practices is that firm and fast conditions should be provided while 
encouraging good root development and preventing excessive leaching.  Overwatering and soft conditions 
are not acceptable. Turf needs shall be monitored on a daily basis visually, by use of the weather station 
data and in-ground moisture sensors. Tees, greens and fairways are to be hand water as needed. All 
“isolated dry spots” on the fairways and around the bunkers are to be hand water as needed. 
 
 
The irrigation system should be emptied of all water in the fall strictly following manufacturer guidelines 
and specifications to prevent damage to the irrigation system during the winter season. Care will be taken 
in the spring to prevent damage when re-charging the system with water. 
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The water provided for irrigation is NYC potable water. Yearly water test will be needed to review the 
need for amendments such as wetting agents, pH adjustment, and the Sodium Absorption Ratio 
adjustment. 
 
Salt Management irrigation practices (leaching or deep watering) may be necessary to maintain turfgrass 
health, especially during prolonged periods of drought.  
 
CARTPATHS 
 
Cart paths shall remain relatively clean and edged so as to provide a clean and tidy appearance. Cartpath 
repairs shall be done in a timely manner as needed to meet original design specification. 
 
CLUBHOUSE GROUNDS 
 
The clubhouse grounds shall be maintained in accordance with the standards of a first class, tournament 
quality daily fee golf course. All lawns shall be regularly mowed, debris cleaned up, shrubs and trees 
neatly trimmed and mulch beds regularly weeded and edged.  
 
POND MANAGEMENT 
 
Irrigation pond and detention ponds shall be properly maintained in order to control storm water and 
remain in compliance with all applicable laws, rules, regulations and guidelines related to lake/water 
management, including but not limited to, the Clean Water Act.   
 
The grass and rip rap edges surrounding the irrigation pond and the grass surrounding the detention ponds 
shall be regularly maintained to ensure they are in keeping with the design intentions.   
 
A weed and algae control program for the irrigation pond shall be implemented as part of the maintenance 
program.  A weed control and reseed program for the detention ponds and designated wetlands shall  be 
implemented as part of the maintenance program to maintain original design intentions and in strict 
compliance with any City, State, and Federal laws, rules, regulations and guidelines.  
 
TREE MAINTENANCE 
 
Trees and shrubs will be pruned of dead wood and undesirable branches to maintain their natural shape. 
All transplanted and new trees will be fertilized, watered and monitored for pests. An integrated best 
management program is to be instituted for all Landscaping.  Under no condition shall Licensee remove, 
replant, move, prune, or cut-back any tree, living or dead, in conjunction with Licensee's Capital 
Improvements, or with any other of Licensee's rights or duties under this License Agreement, without the 
express written permission of Parks.  Licensee shall not attach anything to any tree, such as lights. 
 
(i) Prior to the commencement of construction work at the Licensed Premises, Licensee shall contact the 
Bronx Director of Forestry. (ii) Licensee shall comply with all quarantine zones for the Asian Long 
Horned Beetle and any other invasive tree species or disease that may develop during the Term of this 
License Agreement. Licensee shall comply will all city, state or federal rules and regulations regarding 
new tree planting, infestation control, treatment, tree trimming and removal, including but not limited to 
rules and regulations established by the United States Department of Agriculture, the New York State 
Department of Agriculture & Markets, and Parks. 
 
(iii) Licensee shall not stockpile any construction material within the drip-line of trees. 
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(iv) Licensee shall perform at its sole cost and expense compensatory pruning of trees adversely affected 
by the work. Pruning shall be done by a Parks approved licensed arborist when and where directed by 
Parks. 
 
(v) Licensee shall install wooden tree guards as directed by Parks. 
 
(vi) Licensee shall circumvent trees by trenching outside the drip-line of the trees. 
(vii) Licensee shall remove all dead plant material resulting from Licensee's work, as determined by 
Parks, from the Licensed Premises. 
 
(viii) Tree removal and acceptable replacements must be approved in writing by Parks. 
 
EQUIPMENT MAINTENANCE 
 
All equipment shall be operated and maintained in accordance to the manufacturer’s specifications, 
recommendations and guidelines as provided in the owner’s manual and any subsequent notices or 
bulletins issued by the manufacturer. Employees will be thoroughly trained and educated on the proper 
use of the equipment.  
 
All lubricants and fluids shall be regularly checked and changed as outlined in the service manual. A 
sound preventative maintenance program shall be developed by the golf course mechanic under the 
direction of the superintendent.    
 
Licensee assumes responsibility for repairing damage to the golf course if any maintenance equipment 
damages any part of the golf course (ex. broken hydraulic line on green). 
 
MAINTENANCE BUILDING 
 
The maintenance building shall be kept in a neat, organized and functional manner that conveys the image 
of a professional operation.  
  
SUMMARY 
 
Though the above list is not all inclusive, it should provide a general direction of the desired maintenance 
practices for Trump Golf Links at Ferry Point Park.  All maintenance activities mentioned within will be 
scheduled so as to minimize disruption to golfers as much as reasonably possible.  The course shall be 
maintained to the standards of a first class, tournament quality daily fee golf course and consistent with 
the reasonable standards of a Jack Nicklaus Signature golf course. 
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EXHIBIT N 
 

Trump Marks 
 

Trump Golf Links 
 

Donald 
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EXHIBIT O 
 

City Marks 
 

Ferry Point 
 

Ferry Point Park 
 

Parks Leaf Design 
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EXHIBIT P 
 

Licensee Website  
 
 
TRUMP-GOLFLINKSFERRYPOINT.COM 
TRUMPFERRYPOINT.COM 
FERRYPOINTGOLF.COM 
FERRYPOINTGOLFCLUB.COM 
FERRYPOINTGOLFCOURSE.COM 
FERRYPOINTGOLFLINKS.COM 
GOLFFERRYPOINT.COM 
TRUMPFERRYPOINTGOLF.COM 
TRUMPFERRYPOINTGOLFCLUB.COM 
TRUMPFERRYPOINTGOLFLINKS.COM 
TRUMPGOLFCLUBFERRYPOINT.COM 
TRUMPGOLFFERRYPOINT.COM 
TRUMPGOLFLINKSFERRYPOINT.COM 
TRUMPLINKSFERRYPOINT.COM 
TRUMPNATIONALFERRYPOINT.COM 
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EXHIBIT Q 
 

Hoplinks  
 
TRUMPFERRYPOINT.ORG 
TRUMPFERRYPOINT.NET 
TRUMPGOLFFERRYPOINT.ORG 
TRUMPGOLFFERRYPOINT.NET 
TRUMPNATIONALFERRYPOINT.ORG 
TRUMPNATIONALFERRYPOINT.NET 
TRUMPGOLFLINKSFERRYPOINT.NET 
TRUMPGOLFLINKSFERRYPOINT.ORG 
TRUMP-GOLFLINKSFERRYPOINT.NET 
TRUMP-GOLFLINKSFERRYPOINT.ORG 
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EXHIBIT R 
 

City Website 
 

nyc.gov 
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EXHIBIT S 

 
Transfer Websites 

 
FERRYPOINTGOLF.COM 
FERRYPOINTGOLFCLUB.COM 
FERRYPOINTGOLFCOURSE.COM 
FERRYPOINTGOLFLINKS.COM 
GOLFFERRYPOINT.COM 
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EXHIBIT T 
 

Site Plan showing Parks and City Roads 
 
 

  
 

PX-3306, page 368 of 381



EXHIBIT U 
 

Preliminary Concept Drawings for Clubhouse 
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EXHIBIT V 

 
GUARANTY  
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GUARANTY 

 
THIS GUARANTY, dated as of February 21, 2012 (as may be amended or modified 

from time to time pursuant to the terms herein, this “Guaranty”), is made by DONALD J. TRUMP, an 
individual (“Guarantor”), having an address at c/o Trump Organization, 725 Fifth Avenue, New York, 
New York 10022, in favor of the City of New York (the “City”) acting by and through the New York 
City Department of Parks & Recreation (“Parks”), whose address is The Arsenal, 830 Fifth Avenue, New 
York, New York 10065. 

RECITALS 

WHEREAS, this Guaranty is executed and delivered in connection with that certain 
License Agreement, dated as of the date hereof (the “License Agreement”), between Trump Ferry Point 
LLC, a Delaware limited liability company (“Licensee”), and the City acting by and through Parks.   

WHEREAS, Guarantor has agreed to enter into this Guaranty to induce the City acting by 
and through Parks to grant a Concession (as defined in the License Agreement) to Licensee to operate, 
manage and maintain an 18-hole Jack Nicklaus Signature golf course, lighted driving range and ancillary 
facilities and to design, construct, operate, manage and maintain a permanent clubhouse at Ferry Point 
Park, Bronx, New York. 

NOW THEREFORE, in consideration of the foregoing and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Guarantor hereby agrees as 
follows: 

AGREEMENT 

 1. Definitions.  Unless otherwise defined herein, capitalized terms shall have the meanings 
set forth in the License Agreement.  

 2. Guaranteed Obligations.   

(a) Subject to all of the terms and conditions of this Guaranty, including, without 
limitation, Section 8 hereof, Guarantor hereby absolutely, irrevocably and unconditionally, guarantees to 
Parks the payment and performance of the Guaranteed Obligations as set forth in this Guaranty, except to 
the extent that any such payment or performance of the Guaranteed Obligations is unenforceable under 
applicable law.   

(b) “Guaranteed Obligations” means the complete and prompt payment and 
performance of the following after the expiration of all required notice and cure periods under the 
License Agreement and that certain Development Agreement, dated as of the date hereof (the 
“Development Agreement”), between Licensee and the City acting by and through Parks, as 
applicable: 

(i) payment of all due and unpaid License Fees in accordance with the terms 
of the License Agreement, less all License Fee Credits (and any interest on such License 
Fee Credits) or other reductions to the License Fees to which Licensee may be entitled 
pursuant to the terms of  the License Agreement or the Development Agreement;  
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(ii) payment of (x) all due and unpaid deposits to the Capital Reserve Fund 
based on Licensee’s actual collection of Gross Receipts, less any credits to which 
Licensee may be entitled for the applicable period pursuant to the terms of the License 
Agreement and (y) any applicable amount due and unpaid into the Capital Reserve Fund 
in accordance with the last sentence of Section 10.1 of the License Agreement in the 
event that all of the Required Capital Improvements are Finally Complete and Licensee 
has expended less than the Minimum Capital Improvement Cost in the aggregate for such 
Required Capital Improvements.     

(iii) payment of the one-time Design Review Fee payable pursuant to Section 
10.3 of the License Agreement;  

(iv) payment of: (x) any unpaid portion of the premiums due for all insurance 
policies required to be procured and maintained by Licensee under the Development 
Agreement and (y) all due and unpaid deductibles or self-insured retentions payable by 
Licensee under such policies; 

(v)  payment of: (x) any unpaid portion of the premiums due for all insurance 
policies required to be procured and maintained by Licensee under the License 
Agreement and (y) all due and unpaid deductibles or self-insured retentions payable by 
Licensee under such policies; 

(vi) payment of any Grow-In Costs required for the Grow-In to be performed 
in compliance with the Nicklaus Grow-In Standards (as such capitalized terms are 
defined in the Development Agreement) up to a maximum  amount of $750,000 (the 
“Guarantor’s Grow -In Cap”); provided that every dollar spent by Licensee in Grow-In 
Costs shall reduce the Guarantor’s Grow-In Cap (and hence Guarantor’s Guaranteed 
Obligation with respect to payment of Grow-In Costs in accordance with this Section 
2(b)(vi)) on a dollar-for-dollar basis. For illustrative purposes only, if, for example, 
Licensee spends $500,000 on Grow-In Costs, the Guarantor’s Grow-In Cap (and hence 
the maximum amount of Grow-In Costs guaranteed by Guarantor under this Section 
2(b)(vi)) shall not exceed $250,000; 

(vii) payment of any due and unpaid late charges imposed on Licensee in 
accordance with Section 4.3 of the License Agreement in respect of any Guaranteed 
Obligations; provided that for the purpose of this Guaranty, notwithstanding any higher 
amount that may be due under the License Agreement, in no event shall Guarantor be 
responsible for any late charges in excess of two percent (2%) per month (computed on a 
thirty day month and measured from the date such payments were due and payable under 
the License Agreement until the date such amounts have been paid) on any Guaranteed 
Obligations which are overdue to which a late charge applies under Section 4.3 of the 
License Agreement;  

(viii) payment of any other due and unpaid financial obligations of Licensee 
not otherwise set forth herein (x) up to an aggregate maximum amount of $150,000 under 
the Development Agreement minus any amount paid by Guarantor pursuant to clause (y) 
of this paragraph (viii) and (y) up to an aggregate maximum amount of $150,000 under 
the License Agreement minus any amount paid by Guarantor pursuant to clause (x) of 
this paragraph (viii) such that, for the sake of clarity, at no time shall Guarantor’s 
Guaranteed Obligations set forth in this clause (viii) exceed $150,000 in the aggregate; 
and 

2 
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(ix) completion of the Required Capital Improvements under the License 
Agreement (other than the outfitting of the Park Snack Bar, which shall not be a 
Guaranteed Obligation) and the Development Agreement (for the avoidance of doubt, the 
only Required Capital Improvement under the Development Agreement is the temporary 
Clubhouse), in each case, in accordance with the applicable Approved Designs and Plans 
in all material respects; provided that this clause (ix) shall apply only if Guarantor is 
responsible for and controls the construction and completion of all such Required Capital 
Improvements under the License Agreement or the Development Agreement, as 
applicable.  For the sake of clarity, for any completion of the Required Capital 
Improvements performed by Guarantor under this clause (ix), the Designs and Plans for 
such Required Capital Improvements and the Required Capital Improvements shall be 
subject to the approval of Parks in accordance with the terms of the License Agreement 
applicable to Licensee, as if for the purposes of this clause (ix), the Guarantor were the 
Licensee.     

 3. Representations and Warranties.  Guarantor represents and warrants the following as of 
the date hereof: 

(a)   Guarantor has full power, authority and legal right to execute and deliver this 
Guaranty and to perform his obligations hereunder. 

(b)   The execution, delivery and performance of this Guaranty by Guarantor has been 
duly authorized by all necessary action and does not and will not:  (i) require any consent or 
approval by any person or entity which has not been obtained by Guarantor; (ii) contravene any 
documents governing Guarantor; (iii) violate any provision of, or require any filing, registration, 
consent or approval under, any law, rule, regulation, order, writ, judgment, injunction, decree, 
determination or award presently in effect having applicability to Guarantor; (iv) result in a 
breach of, or constitute a default or require any consent under any agreement or instrument to 
which Guarantor is a party; or (v) cause Guarantor to be in violation of any law, rule, regulation, 
order, writ, judgment, injunction, decree, determination or award, or in default under any 
agreement or instrument to which Guarantor is a party or which is applicable to Guarantor. 

(c)   This Guaranty is a legal, valid and binding obligation of Guarantor enforceable 
against Guarantor in accordance with its terms, except as such enforcement may be limited by 
bankruptcy laws affecting creditor’s rights generally.  

(d)   There has been no material adverse change in the net worth, assets, financial 
condition or prospective financial condition of Guarantor since the financial statements of 
Guarantor of June 30, 2010, which have been furnished to Parks. 

 4. Financial Covenants.   

(a) Until the Guaranteed Obligations are released or terminated, within one hundred 
twenty (120) days of the end of each calendar year, Guarantor shall be required to furnish Parks 
with a letter from Guarantor’s accountant stating that there has been no material adverse change 
in Guarantor’s net worth (such letter, a “No MAC Letter”).   

(b) In the event that Guarantor does not furnish the No MAC Letter as required in 
Section 4(a) (such failure to furnish the No MAC Letter,  a “Guarantor MAC Failure”),  Parks 
sole remedy for such failure shall be to require, in Park’s sole discretion that, upon no less than 
thirty (30) days prior written notice to Guarantor, Guarantor increase the Security Deposit under 
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Section 4.4 of the License Agreement as follows:  (i)  for the first Guarantor MAC Failure, Parks 
may require that the Security Deposit be increased by $100,000 (for a total Security Deposit of 
$200,000); (ii) for a second  Guarantor MAC Failure, if applicable, in any calendar year 
subsequent to the first Guarantor MAC Failure, Parks may require that the Security Deposit be 
increased by an additional $200,000 (for a total Security Deposit of $400,000); and (iii) for a third 
Guarantor MAC Failure,  if applicable, in any calendar year subsequent to the second Guarantor 
MAC Failure, Parks may require that the Security Deposit be increased by an additional $70,000 
(for a total Security Deposit of $470,000).   In no event shall Guarantor be required to pay any 
additional Security Deposit after the Security Deposit has been increased to $470,000 pursuant to 
this Section 4(b), regardless of any additional Guarantor MAC Failures.  

 5. Enforcement; Payment by Guarantor.   

(a)  Except for the payments required under clause (x) of Section 2(b)(iv) and clause 
(x) of Section 2(b)(v), which are addressed in Section 5(d) below, this Guaranty may not be 
enforced unless and until there is a continuing Event of Default by Licensee under the License 
Agreement or the Development Agreement, as applicable, in each case with respect to the 
Guaranteed Obligation that the City seeks to enforce, and only after the expiration of all notice 
and cure periods applicable to Licensee under the terms of the License Agreement and the 
Development Agreement, and then only in accordance with the terms hereof.  All notices required 
to be delivered or provided to Licensee under the License Agreement or the Development 
Agreement with respect to any Event of Default shall be simultaneously delivered or provided to 
Guarantor in accordance with the terms of this Guaranty. 

(b) If all of the conditions set forth in Section 5(a) are satisfied and Parks has the 
right to enforce a Guaranteed Obligation against Guarantor under the terms of this Guaranty, in 
order to enforce such Guaranteed Obligation, except for the payments required under clause (x) 
of Section 2(b)(iv) and clause (x) of Section 2(b)(v), which are addressed in Section 5(d) below, 
Parks shall be required to provide a written demand to Guarantor requesting payment or 
performance of such Guaranteed Obligation, as applicable (such demand, the “Demand Notice”) 
and the following requirements shall be applicable to Guarantor with respect to such Demand 
Notice: 

(i) if the Demand Notice is for a Guaranteed Obligation for completion of a 
Required Capital Improvement under Section 2(b)(ix), provided that Guarantor is 
responsible for and controls the construction and completion of such Required Capital 
Improvement under the License Agreement and/or the Development Agreement, as 
applicable (as set forth Section 2(b)(ix)),  Guarantor shall, within thirty (30) business 
days after receipt of such Demand Notice, commence the completion of the applicable 
Required Capital Improvement in accordance with the terms of this Guaranty and 
diligently pursue the completion of such applicable Required Capital Improvement;  

(ii)  if the Demand Notice is for a Guaranteed Obligation that requires the 
payment of money (which shall not include the payments required under Section 2(b)(iv) 
and Section 2(b)(v), which are addressed below in the proviso to this Section 5(b)(ii) and 
in Section 5(d) below), Guarantor shall, within thirty (30) business days after receipt of a 
Demand Notice for payment under this Guaranty, pay the amount due and payable under 
this Guaranty; provided that for payment obligations pursuant to the Guaranteed 
Obligations set forth in clause (y) of Section 2(b)(iv) and clause (y) of Section 2(b)(v), 
Guarantor shall, within ten (10) business days after receipt of a Demand Notice for 
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payment under this Guaranty, pay the amount due and payable to the applicable insurance 
company and provide written evidence of such payment to Parks.  

(c) All Demand Notices shall be made and given in accordance with Section 7.    

(d) For the payment obligations under clause (x) of Section 2(b)(iv) and clause (x) 
of Section 2(b)(v), Sections 5(a) and 5(b) shall not apply and Guarantor shall be required to 
pay any applicable due and unpaid insurance premiums prior to the time set forth in any notice of 
cancellation (unless the applicable insurance is replaced with another insurance policy that meets 
the requirements of the License Agreement or the Development Agreement, as applicable and 
such replacement policy is in effect) of any such insurance policy received by Licensee from its 
insurer (if such insurance premiums are not paid by Licensee prior to such time).  No notice by 
the City of any due and unpaid insurance premiums shall be required in connection with this 
Section 5(d).  If Guarantor makes a payment pursuant to this Section 5(d), Guarantor shall 
provide written evidence of such payment to Parks.      

 6. Intentionally Omitted. 

 7. Notices.  Where provision is made herein for notice or other communication to be given 
in writing, the same shall be given by hand delivery, by mailing a copy of such notice or other 
communication by certified mail, return receipt requested, or by overnight courier service addressed to 
Commissioner or to Guarantor at their respective addresses provided at the beginning of this Guaranty, or 
to any other address that Guarantor shall have filed with Commissioner.  In addition, in the case of any 
notice or other communication required or permitted to be given to Guarantor under this Guaranty, an 
additional copy thereof shall be delivered in accordance with the foregoing to each of Allen Weisselberg, 
Jason Blacksberg, Esq. and Ron Lieberman, in each case at the following address:  Trump Ferry Point, 
LLC, c/o The Trump Organization LLC, 725 Fifth Avenue, New York, New York 10022. 

 8. Effective Date and Termination.   

(a)  The Guaranteed Obligations set forth in Section 2(b)(iii); Section 2(b)(iv); 
Section 2(b)(vi); clause (x) of Section 2(b)(viii); and Section 2(b)(ix) (solely to the extent that 
Section (2)(b)(ix) applies with respect to the temporary Clubhouse (the foregoing Guaranteed 
Obligations, the “Development Agreement Guaranteed Obligations”), shall become effective 
upon the effective date of the Development Agreement, as set forth in Section 16.6 of the 
Development Agreement.  All other Guaranteed Obligations other than the Development 
Agreement Guaranteed Obligations shall become effective on the Concession Commencement 
Date.  

(b) Subject to Section 8(c) below, the Guaranteed Obligations set forth in this 
Guaranty and Guarantor’s liability therefor shall be released and terminated on the expiration or 
sooner termination of the License Agreement; provided that, if such termination of the License 
Agreement is caused by an Event of Default by Licensee under the License Agreement, then the 
Guaranteed Obligations that accrued prior to the date of termination of the License Agreement (if 
any) shall survive the termination of the License Agreement and shall be released and terminated 
when such Guaranteed Obligations (if any) are satisfied.    

 (c)  Notwithstanding anything to the contrary in this Guaranty, unless sooner 
released and terminated in accordance with the terms of this Guaranty,  
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(i) Each Development Agreement Guaranteed Obligation shall be released 
and terminated on the Concession Commencement Date (if earlier than the expiration or 
sooner termination of the License Agreement), unless, on such date, there is a default 
under the Development Agreement with respect to a Development Agreement 
Guaranteed Obligation, in which case such Development Agreement Guaranteed 
Obligation shall be released and termination only when such Development Agreement 
Guaranteed Obligation is satisfied.   

(ii) Guarantor’s Guaranteed Obligations with respect to a Required Capital 
Improvement, as set forth in Section 2(b)(ix), (which for the sake of clarity, does not 
include the outfitting of the Park Snack Bar) shall be released and terminated upon the 
date of Final Completion of such Required Capital Improvement, as determined by the 
Commissioner in accordance with Section 10.19 of the License Agreement (the date of 
Final Completion of a Required Capital Improvement, the “Improvements Release 
Date”);  and 

(iii)  if Licensee ceases operations of the Licensed Premises, this Guaranty 
and all of the Guaranteed Obligations shall be released and terminated when (x) the 
Improvements Release Date has occurred with respect to each Required Capital 
Improvement other than the outfitting of the Park Snack Bar, (y) seven (7) years have 
elapsed since the Concession Commencement Date (the last day of such seven year 
period, the “Seven Year Expiration Date”) and  (z) the occurrence of the earlier of:  (i)  
the Replacement/Reopening Date (as such term is defined in the License Agreement) or 
(ii) two (2) years have elapsed since Licensee has sent the City a notice that Licensee 
intends to cease operations at the Licensed Premises (such notice a “Licensee Cessation 
Notice”); provided that notwithstanding the foregoing in this Section 8(c)(iii), in the 
event that the Improvements Release Date for any Required Capital Improvement is 
delayed due to Force Majeure or any of the other reasons set forth in Section 12.19(g) of 
the License Agreement, and as a result, Licensee is not reasonably able to Finally 
Complete all Required Capital Improvements (other than the outfitting of the Park Snack 
Bar, which shall not be a Guaranteed Obligation) by the Seven Year Expiration Date, this 
Guaranty and all of the Guaranteed Obligations shall be released and terminated without 
regard to whether or not the Improvements Release Date for any Required Capital 
Improvement has been achieved when (A) the Seven Year Expiration Date has occurred 
and (B) the occurrence of the earlier of: (i) the Replacement/Reopening Date or (ii) two 
(2) years have elapsed since Licensee has sent the City a Licensee Cessation Notice.   
Licensee’s sending of a Licensee Cessation Notice and/or Licensee’s cessation of 
operations at the Licensed Premises shall not be construed to be acquiescence by the City 
to any prospective or actual cessation of operations and all of the rights and remedies 
available to the City under the License Agreement, Development Agreement, at law and 
in equity shall remain in full force and effect; provided however that the City 
acknowledges and agrees that the foregoing shall not affect or limit the release and 
termination of this Guaranty and all of the Guaranteed Obligations in accordance with the 
terms of this Guaranty, including, without limitation, any release and termination of this 
Guaranty and the Guaranteed Obligations as set forth in this Section 8(c)(iii).   

9. Governing Law.  This Guaranty shall be governed by and construed in accordance with 
the laws of the State of New York, as applicable to contracts entered into and to be performed entirely 
within that State.     
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 10. Severability.  If any section, subsection, sentence, clause, phrase or other portion of this 
Guaranty is, for any reason, declared invalid, in whole or in part, by any court, agency, commission, 
legislative body or other authority of competent jurisdiction, such portion shall be deemed a separate, 
distinct and independent portion of this Guaranty, and such declaration shall not affect the validity of the 
remaining portions hereof, which other portions shall continue in full force and effect. 

 11. Modification.  No termination, amendment, waiver or modification of this Guaranty or 
any of its terms or provisions shall be effective unless it is set forth in a written instrument signed by 
Guarantor and the City. 

 12. Assignment:  Guarantor shall not assign this Guaranty without the prior written approval 
of the Commissioner.   

13. Counterparts.  This Guaranty may be executed in several counterparts, each of which 
counterparts shall be deemed an original and all of which together shall constitute a single instrument.  
Delivery of an executed counterpart of a signature page to this Guaranty by facsimile or as an attachment 
to an electronic mail message in .pdf, .jpeg, .TIFF or similar electronic format shall be effective as 
delivery of a manually executed counterpart of this Guaranty for all purposes.  Any delivery of a 
counterpart signature by telecopier or any such electronic format shall, however, be promptly followed by 
delivery of a manually executed counterpart. 

 
 

[NO FURTHER TEXT ON THIS PAGE] 
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IN WITNESS WHEREOF, Guarantor has executed and delivered this Guaranty as of the

date first above written,

GUARANTOR:

DONALD J. TRUMP, an individual

STATE OF NEW YORK

COUNTY OF NEW YORK

On the _ day of _ in the year 2Ùl2,before me, the undersigned personally appeared

DONALD J, TRUMP, personally known to me or proved to me on the basis of satisfactory evidence to be

the individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their capacity(ies), and that by his/her their signature(s) on the

instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed the
instrument.

Signature and Office of individual
taking acknowledgment

Accepted and Agreed To:

THE CITY OF NEW YORK

By
Name

Approved as to Form:

Acting Corporation Counsel

)
)
)

SS

FÉB 2 1 2012
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EXHIBIT H 
 

FF&E LIENS & ENCUMBRANCES 

• John Deere Financial (Lease #020-0057838-006) 

o (1) 2023 Steiner 450 Tractor 

o (4) 2023 220 E-Cut Hybrid Walk Greens Mower 

o (14) 2023 GatorTX Turf  

o (4) 22B Walk Greens Mower Trailer 

• John Deere Financial (Lease #020-0057838-00[_]) 

o (4) 2023 220 E-Cut Hybrid Walk Greens Mower 

o (4) Soft Push Brushes 

• PNC Equipment Finance (Lease #98989113-6) 

o (1) 2022 E-Z-GO Hauler 1200G 

• PNC Equipment Finance (Lease #98989113-5) 

o (3) 2022 E-Z-GO Hauler 800 Elite 

• PNC Equipment Finance (Lease #98989113-4) 

o (1) 2020 Shuttle 2G 

o (2) 2020 Hauler 1200G 

o (1) 2020 Hauler 800G 

• PNC Equipment Finance (Lease #98989113-3) 

o (1) 2020 Refresher Oasis 

o (2) 2020 Shuttle 8G 

• PNC Equipment Finance (Lease #98989113-2) 

o (90) TFM 10EX (GPS Units) 

• PNC Equipment Finance (Lease #98989113-1) 

o (90) 2020 Freedom RXV Elite 
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• Fire and Safety Equipment from High Rise Fire and Security 

• Uniform Rentals from Cintas 
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