ATTORNEY GENERAL OF THE STATE OF NEW YORK
REAL ESTATE FINANCE BUREAU
_________________________________________________
In the Matter of
Assurance No. 18-005
Investigation by BARBARA D. UNDERWOOD,
Attorney General of the State of New York, of
4395 Broadway Owners Corp., and Dirot Delaware Corp.,
Respondents.
_________________________________________________
ASSURANCE OF DISCONTINUANCE
The Office of the Attorney General of the State of New York (“OAG”) commenced an
investigation pursuant to New York Executive Law § 63(12) and Business Corporation Law §§
1101 and 109 into the conduct of 4395 Broadway Owners Corp. and Dirot Delaware Corp.
(collectively, the “Respondents”) in connection with their obligations under New York Business
Corporation Law. This Assurance of Discontinuance (“Assurance”) contains the findings of the
OAG’s investigation and the relief agreed to by the OAG and Respondents (OAG and
Respondents are collectively referred to herein as the “Parties” and individually as a “Party”).
OAG’s FINDINGS
1.

4395 Broadway Owners Corp. is the owner of the building located at 4395

Broadway, New York, New York (“4395 Broadway” or the “Premises”).
2.

Prior to 1987, 4395 Broadway was an existing occupied apartment rental

building. On October 6, 1987, an offering plan (the “Offering Plan”) was submitted to the OAG
to convert 4395 Broadway to cooperative ownership. The Offering Plan was accepted for filing
on July 26, 1989 and declared effective on April 11, 1991. No Amendments for the Offering
Plan have been filed with OAG since March 18, 1993.

3.

4395 Broadway Owners Corp. was formed on February 23, 1987 under the

Business Corporation Law of the State of New York.
4.

The Certificate of Incorporation for 4395 Broadway Owners Corp. states, in part,

that “[t]he primary purpose of this Corporation [4395 Broadway Owners Corp.] is to provide
homes for its shareholders by leasing to them, under leases now commonly known as proprietary
leases, apartments in the building or buildings on such premises, and all shareholders shall be
entitled solely by reason of their ownership of shares in the Corporation to proprietary leases,
entitling them to occupy for dwelling purposes apartments in the building or buildings.”
5.

Contrary to this express corporate purpose and thus exceeding the authority

conferred upon 4395 Broadway Owners Corp. by law, there have been no sales of shares to
purchasers intending to live in 4395 Broadway. Instead, all shares in 4395 Broadway have been
acquired by Dirot Delaware Corp., resulting in 4395 Broadway being operated exclusively as a
for-profit rental building.
6.

OAG finds that Respondents’ actions are in violation of New York Executive

Law § 63(12) and the New York Business Corporation Law §§ 1101 and 109. The above
findings concern 4395 Broadway and do not concern any other buildings.
7.

Respondents have provided OAG with a copy of the current rent roll for 4395

Broadway. Respondents represent and warrant that the information contained in this rent roll is
accurate and current as of August 2018.
8.

Apartments 1C and 6E (the “Rent Stabilized Units”) are currently rent stabilized.

9.

Respondents admit the OAG’s Findings, paragraphs (1)-(8) above.

10.

The OAG finds the relief and agreements contained in this Assurance appropriate

and in the public interest. THEREFORE, the OAG is willing to accept this Assurance pursuant to
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Executive Law § 63(15), in lieu of commencing a statutory proceeding for violations of New
York Executive Law § 63(12) and the New York Business Corporation Law §§ 1101 and 109.
IT IS HEREBY UNDERSTOOD AND AGREED, by and between the Parties:
RELIEF
11.

General Injunction: Respondents shall not engage, or attempt to engage, in

conduct in violation of any applicable laws, including but not limited to Business Corporation
Law §§ 1101 and 109 and Rent Stabilization Code §§ 2520.11(l), 2521.1, 2522.5, 2523 et seq.,
2524 et seq., 2526.1, and 2528 et seq., and expressly agree and acknowledge that any such
conduct is a violation of the Assurance, and that the OAG thereafter may commence the civil
action or proceeding contemplated in paragraph 10, supra, in addition to any other appropriate
investigation, action, or proceeding.
12.

Programmatic Relief:
a. OAG and Respondents agree that the initial Offering Plan for 4395 Broadway is
deemed abandoned and the OAG shall process the RS-3 annexed hereto as
Exhibit A.
b. As of the effective date of this Assurance, and the registration of the apartments
with the DHCR, the apartments in 4395 Broadway (except for the Rent Stabilized
Units, see infra Section 12(k)) shall become subject to rent stabilization as the
units are no longer owned as a cooperative as defined under N.Y.C. Adm. Code §
26-504 and 9 N.Y.C.R.R. § 2520.11(l). 4395 Broadway shall continue to be
owned by 4395 Broadway Owners Corp., but shall be operated exclusively as a
rental building subject to rent stabilization and/or rent control laws, and as they
may be amended or superseded. From and after the date hereof, the subletting of
an apartment at the Premises by Respondents shall be subject to rent stabilization
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laws and any exemptions thereto, including N.Y.C. Adm. Code § 26-504 and 9
N.Y.C.R.R. § 2520.11(l). This paragraph is subject to the terms of provisions of
paragraph 12(j) below.
c. Within ten (10) business days of the effective date of this Assurance, Dirot
Delaware Corp shall submit for registration all apartments in 4395 Broadway
(except for the Rent Stabilized Units) with the New York State Division of
Housing and Community Renewal (“DHCR”). Pursuant to 9 N.Y.C.R.R. §§
2522.6 and 2520.4, the initial rents to be registered with DHCR are set forth in
Exhibit B attached hereto and made a part hereof. The rents established in
Exhibit B are based on the rent roll provided by Respondents to OAG as
described in Paragraph 7 and shall be modified upon proof by a tenant of a lower
rent being charged as of the effective date of this Assurance. Dirot Delaware
Corp. agrees that all rent increases shall be based on the rents established in
Exhibit B and if a tenant is currently under a lease that has expired, the rents may
only be increased by the current RGB rent guidelines even if a lease for a higher
amount has been signed.
d. The rents set in Exhibit B for Units 3D, 3G, and 4F are preferential rents that shall
continue for the entire term of the tenancies of the current tenants of the units and
those who have succession rights under the rent stabilization code and law. All
future rent increases for the current tenants and those who have succession rights
under the rent stabilization code and law shall be based on the preferential rent
and the preferential rent cannot be revoked until the end of the tenancy rather than
the end of any lease. The legal rent for Unit 3D is $
Unit 3G is $

. The legal rent for Unit 4F is $
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. The legal rent for
.

e. Within fifteen (15) business days of the effective date of this Assurance, Dirot
Delaware Corp. shall mail the following documents to all tenants of record
(except for the tenants who occupy the Rent Stabilized Units) in occupancy of
4395 Broadway who either on the date hereof occupy their spaces under expired
leases or whose leases will expire within one hundred and fifty (150) days of the
date of mailing in this section:
i. proposed rent stabilized leases in substantially the form attached as
Exhibit F, offering the option of one (1) or two (2) year leases at the rents
set forth on Exhibit B;
ii. a copy of the DHCR Rent Registration for 4395 Broadway, as required by
9 N.Y.C.R.R. § 2528.3; and
iii. the Notification to Tenants with Expired or Expiring Leases, who are in
occupancy on the date hereof attached hereto as Exhibit C.
f. Within fifteen (15) business days of the effective date of this Assurance, Dirot
Delaware Corp. shall mail the following documents to all tenants (except for the
tenants who occupy the Rent Stabilized Units) who occupy an apartment at the
Premises under in-place leases (i.e. those not covered by Section 12(e) above):
i. Notification to Tenants with In-Place Leases, attached hereto as Exhibit D;
and
ii. a copy of the DHCR Rent Registration for 4395 Broadway, as required by
9 N.Y.C.R.R. § 2528.3.
Additionally, Dirot Delaware Corp. shall mail rent stabilized leases in
substantially the form attached as Exhibit F, to all tenants who occupy under in-
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place leases (i.e. those not covered by Section 12(e) above) at a time and at a rent
level pursuant to the Rent Stabilization Code.
g. If any tenant refuses to sign or otherwise does not return a proposed rentstabilized lease, Respondents may proceed with any proceeding or other action as
allowed by the rent stabilization laws, and as they may be amended or superseded.
h. As set forth in Exhibit E, a letter executed by Sheldon Melnitsky, the managing
attorney of DHCR, DHCR has determined that the rents, as set forth in Exhibit B,
upon registration with DHCR shall constitute the valid and proper rents and
tenants will not be entitled to overcharges for any non-stabilized rents charged
prior to registration of the rents set forth in Exhibit B.
i. The Parties are relying on and agree with the representations made by DHCR that
the rents to be registered with DHCR, as set forth in Exhibit B, are valid and in
compliance with law. The Parties agree not to challenge the validity and
enforceability of such rents.
j. Nothing in this Assurance shall preclude Respondents and/or their successors
and/or assigns, or future owners of the Premises from converting 4395 Broadway
to a Housing Development Fund Company under Article XI of the N.Y. Priv.
Hous. Fin. Law or to a cooperative or condominium pursuant to N.Y. Gen. Bus.
Law Section 352-e, and as they may be amended or superseded, or under
applicable law, or to exempt or de-regulate apartments from and after the date
hereof in accordance with applicable law. All tenant protections for occupied
conversions pursuant to GBL § 352-eeee, and as it may be amended or
superseded, shall apply. Any such new offering plan shall not be restated and
amended, but shall be in the form of a new offering plan.
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k. The Rent Stabilized Units continue to be subject to government statutes and
regulations pertaining to rent regulation. The tenants who occupy the Rent
Stabilized Units continue to have all rights and protections afforded by
government statutes and regulations.
l. Within thirty (30) days of the effective date of this Assurance (or longer if
extended by a court), Dirot Delaware Corp. will correct all open HPD violations
other than C violations that must be corrected within 24 hours, in accordance with
the terms of the Housing Maintenance Code.
m. The Parties agree that it would be difficult to value the damages caused by default
in the performance of certain obligation under this paragraph, and therefore agree
that Respondents shall pay to the State of New York the following stipulated
penalties for each and every such default in the performance of an obligation
under the sections listed below occurring after the effective date of the Assurance:
i. Section 12(c) - $1,000 per day
ii. Section 12(e) - $100 per day per tenant
iii. Section 12(f) - $100 per day per tenant
MISCELLANEOUS
Subsequent Proceedings.
13.

Respondents expressly agree and acknowledge that the OAG may initiate a

subsequent investigation, civil action, or proceeding to enforce this Assurance, for violations of
the Assurance, or if the Assurance is voided pursuant to paragraph 20, and agree and
acknowledge that in such event:
a. any statute of limitations or other time-related defenses are tolled from and after
the effective date of this Assurance;
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b. the OAG may use statements, documents or other materials produced or provided
by the Respondents prior to or after the effective date of this Assurance;
c. any civil action or proceeding must be adjudicated by the courts of the State of
New York, and that Respondents irrevocably and unconditionally waive any
objection based upon personal jurisdiction, inconvenient forum, or venue; and
d. evidence of a violation of this Assurance shall constitute prima facie proof of a
violation of the applicable law pursuant to Executive Law § 63(15).
14.

If a court of competent jurisdiction determines that the Respondents have violated

the Assurance, the Respondents shall pay to the OAG the reasonable cost, if any, of obtaining
such determination and of enforcing this Assurance, including without limitation legal fees,
expenses, and court costs.
Effects of Assurance:
15.

All terms and conditions of this Assurance shall continue in full force and effect

on any successor, assignee or transferee of the Respondents which is a person or entity that is
controlled in whole or in part, owned in whole or in part, or otherwise affiliated in any way with
any of the Respondents. As to any conveyance to a successor, assignee or transferee of the
Respondents which is a bona fide third party arms-length purchaser for value, Respondents shall
specifically provide in the contract of sale, purchase and sale agreement, transfer or merger
agreement, or any other agreement to convey by which Respondents will no longer be in
ownership or control of 4395 Broadway (all of the foregoing, hereinafter, “agreement to
convey”) that all of the apartments in 4395 Broadway which have not, after the effective date of
this Assurance, been lawfully de-regulated, exempted and/or removed from rent stabilization
under applicable rules and regulations of the rent stabilization law, and as it may be amended, or
under other applicable law, are rent stabilized apartments, subject to registration with the DHCR
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and subject to all rent stabilization laws, including but not limited to Rent Stabilization Code §§
2520.11(l), 2521.1, 2522.5, 2523 et seq., 2524 et seq., 2526.1, and 2528 et seq., N.Y.C. Adm.
Code § 26-504 and 9 N.Y.C.R.R. § 2520.11(l), and as they may be amended. Failure to include
the foregoing in any such agreement to convey shall result in continuing obligations of
Respondents under this Assurance despite the closing under an agreement to convey.
16.

The Parties shall not record or file on ACRIS this Assurance against 4395

Broadway, or against any of Respondents; and any such recording or filing by the Parties may be
discharged of record by a written discharge signed by any of the Respondents.
17.

Nothing contained herein shall be construed as to deprive any person of any

private right under the law.
18.

Any failure by the OAG to insist upon the strict performance by Respondents of

any of the provisions of this Assurance shall not be deemed a waiver of any of the provisions
hereof, and the OAG, notwithstanding that failure, shall have the right thereafter to insist upon
the strict performance of any and all of the provisions of this Assurance to be performed by the
Respondents.
Communications:
19.

All notices, reports, requests, and other communications pursuant to this

Assurance must reference Assurance No. 18-005, and shall be in writing and shall, unless
expressly provided otherwise herein, be given by hand delivery; express courier; or electronic
mail at an address designated in writing by the recipient, followed by postage prepaid mail, and
shall be addressed as follows:
If to the Respondents, to:
Sander Srulowitz, Esq.
Sonnenschein Sherman & Deutsch, LLP
370 7th Ave
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New York, NY 10001
If to the OAG, to:
Ryan Goodland, Esq.
Real Estate Finance Bureau, Office of the New York State Attorney General
28 Liberty Street
New York, NY 10005
or in his absence, to the person holding the title of Bureau Chief, Real Estate
Finance Bureau.
Representations and Warranties:
20.

The OAG has agreed to the terms of this Assurance based on, among other things,

the representations made to the OAG by the Respondents and their counsel and the OAG’s own
factual investigation as set forth in Findings, paragraphs (1)-(8) above. The Respondents
represent and warrant that neither they nor their counsel have made any material representations
to the OAG that are inaccurate or misleading. If any material representations by Respondents or
its counsel are later found to be inaccurate or misleading, this Assurance is voidable by the OAG
in its sole discretion.
21.

No representation, inducement, promise, understanding, condition, or warranty

not set forth in this Assurance has been made to or relied upon by the Respondents in agreeing to
this Assurance.
22.

The Respondents represent and warrant, through the signatures below, that the

terms and conditions of this Assurance are duly approved. Respondents further represent and
warrant that 4395 Broadway Owners Corp., by Labe Twerski, as the signatory to this AOD, is a
duly authorized officer acting at the direction of the Board of Directors of 4395 Broadway
Owners Corp. Respondents further represent and warrant that Dirot Delaware Corp., by Labe
Twerski, as the signatory to this AOD, is a duly authorized officer acting at the direction of the
Board of Directors of Dirot Delaware Corp.
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General Principles:
23.

Unless a term limit for compliance is otherwise specified within this Assurance,

the Respondents’ obligations under this Assurance are enduring. Nothing in this Assurance shall
relieve Respondents of other obligations imposed by any applicable state or federal law or
regulation or other applicable law.
24.

Respondents agree not to take any action or to make or permit to be made any

public statement denying, directly or indirectly, any finding in the Assurance or creating the
impression that the Assurance is without legal or factual basis.
25.

Nothing contained herein shall be construed to limit the remedies available to the

OAG in the event that the Respondents violate the Assurance after its effective date.
26.

This Assurance may not be amended except by an instrument in writing signed on

behalf of the Parties to this Assurance.
27.

In the event that any one or more of the provisions contained in this Assurance

shall for any reason be held by a court of competent jurisdiction to be invalid, illegal, or
unenforceable in any respect, in the sole discretion of the OAG, such invalidity, illegality, or
unenforceability shall not affect any other provision of this Assurance.
28.

Respondents acknowledge that they have entered this Assurance freely and

voluntarily and upon due deliberation with the advice of counsel.
29.

This Assurance shall be governed by the laws of the State of New York without

regard to any conflict of laws principles.
30.

The Assurance and all its terms shall be construed as if mutually drafted with no

presumption of any type against any party that may be found to have been the drafter.
31.

This Assurance may be executed in multiple counterparts by the parties hereto.

All counterparts so executed shall constitute one agreement binding upon all parties,
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Exhibit A

□

7. State whether a condominium declaration was filed for the offering:
Yes

{

✓ fNo

7(a).

If yes, state the filing date of the condominium's declaration:

7(b).

If yes, state whether sponsor has terminated the condominium declaration and provide date of
termination:

8. State whether sponsor has submitted to the Department of Law any amendments to the offering that have not
yet been accepted for filing:

D Yes

8(a).

[ZJ No

If yes, state whether sponsor has submitted an amendment to abandon the offering:

Note: ff sponsor has received payments under a purchase agreement or contract qfsale in connection
with the subject c?ffering, the amount ofsuch.fimds and the manner and time when thesefunds will be
returned to purchasers must he disclosed in an amendment to the qffering.

□

□

Yes

□

No

9. State whether sponsor has accepted any purchase agreements or contracts of sale in connection with the
offering:

[ZJ Yes

No

10. State whether sponsor has accepted any payments (down payments or full investments) under purchase
agreements or contracts of sale in connection with the offering:

[ZJ Yes

lO(a). If yes, attach as an exhibit a list of the purchasers making deposits and the amounts deposited. If
attached, select here:
lO(b)

If yes, state the name and address of the bank in which deposits were held and the account number
and title:

N/A as of today. See AOD No. 18-005.

lO(c). If yes, state whether any of the funds in the account have been used for any purpose other than the
return of investor deposits.
Note: {fyes, attach as an exhibit a list shmving amounts paid, persons to whom payments were made, and
purpose of such payments. (fattached, select here:

[ZJ Yes

D No
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Exhibit B

Exhibit C

Tenant Name
Address
City, NY Zip

Dear Tenant:
4395 Broadway Owners Corp., and Dirot Delaware Corp. have entered into an agreement
with the New York State Attorney General’s office abandoning the cooperative plan for your
building. This means that you are now a Rent Stabilized tenant with all the protections of
rent stabilization, including rights to a renewal lease and controlled rent increases.
Enclosed with this letter is a rent stabilized lease where you can choose a 1 or 2 year
lease option. Also enclosed with this letter is the Rent Registration for your apartment. If the
rent in the Rent Registration is higher than your current rent, please contact the Office of the
New York State Attorney General at 212-416-8956.
We have also agreed to correct all violations within your apartment within 30 days and
will be contacting you to gain access to do the work.
The attached Rent Stabilization Lease Rider includes general information about your
basic rights and responsibilities under the Rent Stabilization Law
IF YOU HAVE ANY QUESTIONS, you should contact us directly or any of the
agencies listed in the Appendix (the last page) of the attached Rent Stabilization Lease Rider.

Sincerely,

Landlord

Exhibit D

Tenant Name
Address
City, NY Zip

Dear Tenant:
4395 Broadway Owners Corp., and Dirot Delaware Corp. have entered into an agreement
with the New York State Attorney General’s office abandoning the cooperative plan for your
building. This means that you are now a Rent Stabilized tenant with all the protections of
rent stabilization, including rights to a renewal lease and controlled rent increases.
Enclosed with this letter is the Rent Registration for your apartment. If the rent in the
Rent Registration is higher than your current rent, please contact the Office of the New York
State Attorney General at 212-416-8956.
We will provide you with a rent stabilized lease 90-150 days before your current lease
expires.
We have also agreed to correct all violations within your apartment within 30 days and
will be contacting you to gain access to do the work.
The attached Rent Stabilization Lease Rider includes general information about your
basic rights and responsibilities under the Rent Stabilization Law
IF YOU HAVE ANY QUESTIONS, you should contact us directly or any of the
agencies listed in the Appendix (the last page) of the attached Rent Stabilization Lease Rider.

Sincerely,

Landlord

Exhibit E

Exhibit F

