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INTERESTS OF AMICI CURIAE

In our federal system, States and localities have primary responsibility for
the design of law-enforcement policies to keep their residents safe. See, e.g.,
United States v. Morrison, 529 U.S. 598, 618 (2000). The Edward Byrne
Memorial Justice Assistance Grant (Byrne-JAG) is a mandatory formula
grant that Congress created to provide States and localities with a reliable
source of funding in accordance with state and local law-enforcement and
criminal justice policies. Like Chicago, the amici States—New York,
California, Connecticut, Delaware, Hawaii, Illinois, Iowa, Maine, Maryland,
Massachusetts, New Mexico, Oregon, Vermont, and Washington—and the
District of Columbia are entitled to receive Byrne-JAG grants. And also like
Chicago, the amici States have been using those grants and their
predecessors for almost fifty years to support a broad array of critical law-
enforcement programs tailored to local needs.

The United States Attorney General now claims authority to withhold
Byrne-JAG funding from States and localities that have made law-
enforcement policy judgments that federal law permits, but with which he
disagrees. Specifically, he contends that he may deny grants to States and
localities that limit their voluntary involvement with enforcing federal
immigration policy because they have concluded that fostering a relationship

of trust between their law-enforcement officials and their immigrant
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communities will promote public safety for all of their residents. The Byrne-
JAG statute does not authorize the U.S. Attorney General’s position, which is
also contrary to the federalism principles that Congress enshrined in the
Byrne-JAG program.

The amici States have adopted different approaches to cooperating with
the federal government in immigration matters based on their own
determinations about the measures that will promote public safety for their
citizens. They join this brief whether or not they believe that Chicago’s
approach would be optimal for them, because they believe that the Byrne-
JAG statute permits Chicago to choose that approach without financial
penalty.

Moreover, if this Court vacates or narrows the preliminary injunction, the
amici States will face the same impermissible choice as Chicago: accept
invalid conditions that diminish their ability to set their own law-
enforcement priorities, or lose Byrne-JAG funding and the vital programs
those grants support. The amici States therefore also have a strong interest
in ensuring that the protection provided by the district court’s nationwide

Injunction remains in place throughout the course of this litigation.
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STATEMENT OF THE CASE

A. The Byrne-JAG Program

The Byrne-JAG program has its origins in the Omnibus Crime Control
and Safe Streets Act of 1968, Pub. L. No. 90-351, Title I, 82 Stat. 197,1 which
created the first block grants for States and localities to use for law-
enforcement and criminal justice programs.2 Recognizing that “crime is
essentially a local problem that must be dealt with by State and local
governments,” 82 Stat. at 197, Congress designed the grant program to
provide a reliable funding stream that States and localities could use in

accordance with state and local law-enforcement policies.?

1 Available at https://www.gpo.gov/fdsys/pkg/STATUTE-82/pdf/STATUTE-
82-Pg197.pdf. All websites cited herein were last visited on January 3, 2018.

2 See Justice System Improvement Act of 1979, Pub. L. No. 96-157, 93
Stat. 1167, 1179 (amending Title I of the 1968 Act and reauthorizing law-
enforcement block grants to States and local governments); Justice
Assistance Act of 1984, Pub. L. No. 98-473, 98 Stat. 1837, 2077-85 (same);
Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, pt. E, 102 Stat. 4181, 4329
(amending Title I of the 1968 Act and creating a formula law-enforcement
grant); Violence Against Women and Department of Justice Reauthorization
Act of 2005, Pub. L. No. 109-162, § 1111, 119 Stat. 2960, 3094 (2006)
(amending Title I of the 1968 Act and creating the modern Byrne-JAG
program).

3 See, e.g., S. Rep. No. 90-1097, at 2 (1968) (stating that Congress sought to
encourage States and localities to adopt programs “based upon their
evaluation of State and local problems of law enforcement”) (Excerpt
available in Addendum (Add.) to this brief at 2); see also Ely v. Velde, 451
F.2d 1130, 1136 (4th Cir. 1971) (reviewing the legislative history of the 1968
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Consistent with its deference to local priorities, Congress at the same time
prohibited federal agencies and executive-branch officials from using law-
enforcement grants such as Byrne-JAG to “exercise any direction,
supervision, or control over any police force or any other law enforcement
agency of any State or any political subdivision thereof.” Id. § 518(a), 82 Stat.
at 208. Although Congress has repeatedly modified the structure and terms
of the law-enforcement grants authorized under Title I of the 1968 Act, the
prohibition originally set forth in § 518 of the 1968 Act remains in effect with
virtually no modification, and is now codified in the same chapter of the
United States Code as Byrne-JAG. See 34 U.S.C. § 10228(a).4

Congress codified the modern Byrne-JAG program in 2006.> See supra
n.2; 34 U.S.C. §§ 10151-58. Like its predecessors, Byrne-JAG aims to “give

state and local governments more flexibility to spend money for programs

Act and concluding that “[t|he dominant concern of Congress apparently was
to guard against any tendency towards federalization of local police and law
enforcement agencies”).

4 The full text of § 10228(a) provides as follows:

Nothing in this chapter or any other Act shall be construed to
authorize any department, agency, officer, or employee of the United
States to exercise any direction, supervision, or control over any police
force or any other criminal justice agency of any State or any political
subdivision thereof.

5 The program is named after a former New York City police officer who
was killed in the line of duty. See About Officer Byrne, https://goo.gl/pLm8JM.

4
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that work for them rather than to impose a ‘one size fits all’ solution.” H.R.
Rep. No. 109-233, at 89 (2005). To that end, the Byrne-JAG statute creates a
formula grant and gives recipients substantial discretion to use funds for
eight “broad purposes,” id., including law enforcement, crime prevention and
education, and drug treatment, 34 U.S.C. § 10152(a)(1).

The Byrne-JAG program is administered by the United States

Department of Justice (DOJ) through its Office of Justice Programs (OJP).
DOJ is required by law to issue grants “in accordance with the formula” set
forth in the Byrne-JAG statute. Id. Specifically, “[o]f the total amount
appropriated” by Congress, the U.S. Attorney General “shall, except as
provided in paragraph (2), allocate” fifty percent of the funds based on each
State’s population and fifty percent based on each State’s crime rate. Id.
§ 10156(a)(1). The exception in paragraph (2) provides that each State must
receive at least one-quarter of one percent of the funds appropriated by
Congress for a given year, regardless of what the formula would otherwise
dictate. Id. § 10156(a)(2). Between a State and its localities, sixty percent of
funding “shall be for direct grants to States,” id. § 10156(b)(1), and forty
percent “shall be for grants” directly to localities (compared within a State
based on crime rate), id. § 10156(b)(2), (d).

The amici States have each received Byrne-JAG funding from DOJ since

2006, as well as funding from Byrne-JAG’s predecessor grant programs.

5
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Amici have used the funds to support a diverse array of critical law-
enforcement programs tailored to local needs. For example, New York has
used Byrne-JAG funding to support a multi-county program to combat gun
violence, improve criminal records systems, enhance forensic laboratories,
and support prosecution and defense services.® For fiscal year 2017, New
York will use Byrne funds to fight the opioid epidemic. California has used
Byrne-JAG funds for education, employment, and substance abuse services;
prevention and intervention initiatives for high-risk students; and diversion
and re-entry programs.” Hawaii has used Byrne-JAG funds to combat sexual
assault, eliminate elder abuse, and to reduce recidivism.® Massachusetts
plans to use its 2017 Byrne-JAG funds to reduce gun violence, combat the
opioid crisis, and promote community-based policing programs.? And

Connecticut plans to use 2017 Byrne-JAG funds to reduce recidivism, prevent

6 See New York State’s Application for Byrne-JAG Program Funds—FFY
2016, at 4-9 (June 30, 2016), at https://goo.gl/3WsuWr.

7 See Br. for States of California and Illinois as Amici Curiae at 11-12, City
of Chicago v. Sessions, No. 17-2991 (7th Cir. Oct. 18, 2017), ECF No. 25.

8 See Hawaii Dep’t of the Attorney Gen., Creating Safer Communities—
Edward Byrne Memorial Justice Assistance Grant Strategic Plan 2015-2018,
at 36-59 (2017), at https://goo.gl/cudeMi.

9 See Commonwealth of Mass. Exec. Office of Pub. Safety & Sec. Office of
Grants and Research, Edward J. Byrne Memorial Justice Assistance Grant
Federal Fiscal Year 2017, at 4-43 (2017), at https://goo.gl/5mnUZT.
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gun violence, provide training to mentally ill offenders, and provide
treatment for offenders addicted to opioids and heroin.!® Without Byrne-JAG,
the amici States may be forced to cut funding to these and other vital

programs.

B. The New Immigration-Related Conditions

On July 25, 2017, DOJ announced it was imposing three immigration-
related conditions on Byrne-JAG funding for fiscal year 2017.11 DOJ
subsequently published the proposed conditions’ text in two awards issued to
the County of Greenville, South Carolina and the City of Binghamton, New
York. (DOJ’s Appendix (App.) (ECF No. 32-1) 44-85.) DOJ stated that

substantively identical conditions will be imposed on States.12

10 Request for Public Comment, FY 2017 Justice Assistance Grant
Program, at 5-6 (2017), at https://goo.gl/hEfLnd.

11 See Press Release, Attorney General Sessions Announces Immigration
Compliance Requirements for Edward Byrne Memorial Justice Assistance
Programs (July 25, 2017), at https://goo.gl/txMfU1; Dep’t of Justice,
Backgrounder on Grant Requirements (July 25, 2017), at
https://goo.gl/wf7L3n.

12 See Decl. of Alan R. Hanson, Opp’n to Pl.’s Amended Mot. for Prelim.
Inj. 9 8, California ex rel. Becerra v. Sessions, No. 17-cv-4701 (N.D. Cal. Nov.
22, 2017), ECF No. 42-1 (statement of Acting Assistant Attorney General for
OJP that, absent an injunction, state awards will contain “substantively
identical language” to the conditions in the Greenville and Binghamton
award documents).
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First, DOJ’s new “access condition” requires States to have a rule, policy,
or practice designed to ensure that, upon request, federal agents may access a
state or state-contracted correctional facility to question suspected aliens
about their right to remain in the United States. Second, the “notice
condition” requires States to have a rule, policy, or practice designed to
ensure that state officers will respond as quickly as possible to any formal
written request from the Department of Homeland Security (DHS) to a
correctional facility seeking advance notice of a particular alien’s scheduled
release date. States must require subgrantees to comply with the notice and
access conditions and monitor subgrantee compliance. (App. 83.)

DOJ has also stated it will require all grantees to accept various
conditions related to 8 U.S.C. § 1373, which prohibits States and localities
from restricting their officials from communicating with federal immigration
authorities “regarding the citizenship or immigration status, lawful or
unlawful, of any individual.” 8 U.S.C. § 1373(a). The “Section 1373
conditions” will require each State to:

. Certify the State’s compliance with § 1373;

. Comply with § 1373 throughout the duration of the award;
o Monitor the compliance of all of subgrantees with § 1373;

. Notify DOJ if the State becomes aware that any subgrantee

has violated § 1373. (App. 80-82.)
8



Case: 17-2991  Document: 76 Filed: 01/04/2018 Pages: 86

After the district court in this case enjoined the notice and access
conditions but not the Section 1373 conditions, DOJ has taken an
increasingly broad view of § 1373’s requirements, suggesting that it covers
information beyond that relating to citizenship and immigration status, and
that it imposes affirmative obligations. For example, in October 2017, DOJ
issued letters to seven cities, including Chicago and New York City,
challenging their “so-called ‘sanctuary policies.”!3 The letter to New York
City argued that § 1373 requires the city to share “information regarding an
alien’s incarceration status and release date and time.” The letter also
purported to require New York City to “communicate[] this interpretation to
1ts officers and employees.”14

Like Chicago, the amici States have not received final Byrne-JAG awards
for fiscal year 2017. DOJ has stated that it will not issue awards while this

appeal 1s pending but that, if the preliminary injunction is vacated or limited,

13 Press Release, Dep’t of Justice, Justice Department Provides Last
Chance for Cities to Show 1373 Compliance (Oct. 12, 2017), at
https://goo.g/W9dM7n.

14 Letter from Alan Hanson, Acting Assistant Attorney Gen., to Elizabeth
Glazer, Director, New York City Mayor’s Office of Criminal Justice (Oct. 11,
2017), at https://goo.gl/aTDF9:.



Case: 17-2991  Document: 76 Filed: 01/04/2018 Pages: 86

1t will impose the notice, access, and Section 1373 conditions on other Byrne-

JAG grantees.1b

ARGUMENT
POINT I

The New Conditions Are Unlawful

The district court correctly enjoined the notice and access conditions on
Byrne-JAG funding. The text of the Byrne-JAG statute creates a mandatory
formula grant, leaving no room for DOJ to deviate from the legislative
formula by imposing new generally applicable substantive conditions. The
structure and legislative history of the statute confirm DOJ’s lack of
authority to prescribe new general conditions, especially of the type it has
proposed here. And the limits on DOJ’s authority are further underscored by
34 U.S.C. § 10228(a), a statutory provision that applies to the Byrne-JAG
program and prohibits DOJ from construing any grant as authorizing it to
exercise “direction, supervision, or control” over any state or local police force

or criminal justice agency.

15 See Decl. of Alan R. Hanson in Opp. to P1.’s Amended Mot. for Prelim.
Inj. 99 9-10, California ex rel. Becerra v. Sessions, No. 17-cv-4701-WHO (N.D.
Cal. Nov. 22, 2017), ECF No. 42-1.

10
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A. The text, structure, and history of Byrne-JAG confirm that
Congress did not authorize DOJ to add new generally
applicable substantive conditions.

Under basic separation-of-powers principles, an executive “agency literally
has no power to act . . . unless and until Congress confers power upon it.”
Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986).

Here, the Byrne-JAG statute contains no express provision authorizing
DOJ to impose new generally applicable substantive conditions like the
notice and access conditions. The statute instead provides that “the Attorney
General shall ... allocate” grant money based on the statutory formula.

34 U.S.C. § 10156(a)(1). Formula grants leave no discretion to the
administering agency: if a grantee satisfies the statutory requirements, it is
entitled to what the formula dictates. See, e.g., City of Los Angeles v.
McLaughlin, 865 F.2d 1084, 1088 (9th Cir. 1989).16

Other provisions of Byrne-JAG confirm Congress’s intent to minimize the
ability of DOJ to deviate from Congress’s statutory formula. For example,

§ 10157(b) permits DOJ to reserve up to five percent of appropriated funds
and reallocate them to a State or locality if the U.S. Attorney General

determines that reallocation is necessary to combat “extraordinary increases

16 See also Paul G. Dembling & Malcom S. Mason, Essentials of Grant Law
Practice § 5.03, at 33-34 (1991). (Add. 12-13.)
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in crime” or to “mitigate significant programmatic harm resulting from” the
formula. By expressly restricting DOJ’s authority to redirect Byrne-JAG
funds, Congress clearly signaled that DOJ must otherwise abide by the
statutory formula. See, e.g., Department of Homeland Sec. v. MacLean, 135
S. Ct. 913, 919 (2015) (provision of express authority in one section of statute
1implies intent to exclude elsewhere).1”

The Byrne-JAG statute’s legislative history leads to the same conclusion.
From the time it first created a law-enforcement block grant program in
1968, Congress has sought to ensure that such grants do not become a means
for federal agencies to control, direct, or supervise state and local law
enforcement. See supra at 3-4; infra 15-16. In enacting Byrne-JAG—the
latest version of the 1968 program (supra at 3)—Congress reaffirmed this
priority, stating that the grant was designed to “give State and local

governments more flexibility to spend money for programs that work for

17 The structure of title 34, chapter 101 of the U.S. Code also confirms
DOJ’s limited authority. Byrne-JAG is located in part A of Chapter 101,
which 1is entitled “Edward Byrne Memorial Justice Assistance Grant
Program.” See 34 U.S.C. §§ 10151-58. Part B, entitled “Discretionary
Grants,” authorizes DOJ to issue grants to support projects similar to those
supported by Byrne-JAG but at DOJ’s discretion. See id. §§ 10171-10191.

12
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them rather than to impose a ‘one size fits all’ solution.” H.R. Rep. No. 109-
233, at 89 (2005).18

What is more, since the 1990s, Congress has repeatedly considered and
rejected legislation that would withhold grant funding as a penalty for
noncooperation with federal immigration law.1® When Congress enacted the
modern Byrne-JAG program in 2006, it repealed the only immigration-
related condition imposed on grants under Byrne-JAG’s predecessor program.
See 42 U.S.C. § 3753(a)(11) (2000) (requiring grantees to inform federal
immigration authorities of an alien’s criminal conviction); Pub. L. No. 109-
162, § 1111(a)(1), 119 Stat. at 3094 (repeal). And more recently, Congress has
considered and rejected legislative proposals to impose funding conditions on

so-called “sanctuary cities,” including under Byrne-JAG.20

18 The Bush Administration proposed the modern Byrne-JAG program in
its 2003 budget, stating that the “paramount goal” was to “provide fund
recipients maximum flexibility and control over funding.” Departments of
Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriations for 2004: Hearings Before a Subcomm. of the H. Comm. on
Appropriations, 108th Cong. 1338-39 (2003). (Add. 17-18.)

19 The Senate version of the 1994 Crime Bill, for example, included such a
provision, but it was eliminated in conference. See H.R. 3355, § 5119, 103d
Cong. (version dated Nov. 19, 1993); H.R. Rep. No. 103-694, at 424 (1994)
(Conf. Report).

20 See, e.g., Stop Dangerous Sanctuary Cities Act, H.R. 5654, 114th Cong.
§ 4 (2016); Stop Dangerous Sanctuary Cities Act, S. 3100, 114th Cong. § 4
(2016); Enforce the Law for Sanctuary Cities Act, H.R. 3009, 114th Cong.

13
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Where Congress considers and rejects legislative action, an agency’s
attempt to adopt the same policy 1s suspect. See Food & Drug Admin. v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 159-60 (2000). Here,
Congress’s repeated failure to enact legislation imposing similar,
immigration-related conditions on grants renders DOJ’s current exercise of
authority suspect.

When Congress has wanted to authorize deviations from the Byrne-JAG
formula, it has done so explicitly and authorized only modest withholdings.
For example, a State that fails to “substantially implement” relevant
provisions of the Sex Offender Registration and Notification Act (SORNA)
“shall not receive 10 percent of the funds” it would otherwise receive under
Byrne-JAG. See 34 U.S.C. § 20927(a).2! The amici States are unaware of
Congress ever imposing a condition on Byrne-JAG that would withhold all

funding as DOJ now seeks to do.

§ 3 (2015); Mobilizing Against Sanctuary Cities Act, H.R. 3002, 114th Cong.

§ 2 (2015); Stop Sanctuary Policies and Protect Americans Act, S. 2146, 114th
Cong. § 3(a) (2015); Stop Sanctuary Cities Act, S. 1814, § 2 (2015). The full
text of the bills and their legislative histories are available at
https://[www.congress.gov.

21 See also 34 U.S.C. § 30307(e)(2) (providing a five-percent penalty for
non-compliance with the Prison Rape Elimination Act); 42 U.S.C. § 3756(f)
(2000) (providing a ten-percent penalty for not testing sex offenders for HIV
at victim’s request).

14
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B. The new conditions are inconsistent with 34 U.S.C. § 10228(a).

Since 1968, Congress has prohibited executive officials from using law-
enforcement grants to exert “any direction, supervision, or control” over any
state or local police force or criminal justice agency. Pub. L. No. 90-351,

§ 518(a), 82 Stat. 208 (codified as amended at 34 U.S.C. § 10228(a)). The
current version of that prohibition, which is codified in the same chapter of
the U.S. Code as the Byrne-JAG statute, provides that “[n]Jothing in this
chapter or any other Act shall be construed to authorize any department,
agency, officer, or employee of the United States to exercise any direction,
supervision, or control over any police force or any other criminal justice
agency of any State or any political subdivision thereof.” 34 U.S.C. § 10228(a)
(emphasis added). The repeated use of “any” signals Congress’s intent to
speak broadly, see Ali v. Federal Bureau of Prisons, 552 U.S. 214, 218-19
(2008)—and in this context, to prohibit all agency action that could interfere
with state and local authority over law enforcement. The notice and access
conditions violate this statutory prohibition by seeking to control, direct, and
supervise state and local law enforcement.

The legislative history of § 10228(a) confirms this understanding.
Opponents of the Omnibus Crime Control and Safe Streets Act of 1968 had
expressed concerns that the U.S. Attorney General would use law-
enforcement grants to coerce States and localities into adopting federal law-

15
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enforcement priorities.?2 Supporters of the Act responded that § 10228, which
was pending before Congress as part of the 1968 Act, would prohibit such
control. U.S. Attorney General Ramsey Clark testified it would violate both
“the mandate and spirit” of § 10228(a) to withhold funds because police
departments were not run “the way the Attorney General says they must,”
and that § 10228(a) prevented DOJ from imposing extra-statutory conditions
on grants.23 Reviewing this history, the only appellate decision to construe
§ 10228 observed that § 10228(a)’s purpose was “to shield the routine
operations of local police forces from ongoing control by [DOdJ]—a control
which conceivably could turn the local police into an arm of the federal
government.” Ely, 451 F.2d at 1136.

Although arising in a different context, the Supreme Court’s anti-
commandeering jurisprudence sheds further light on what it means to
prohibit federal “direction” and “control” of state and local law-enforcement

entities. As the Court’s cases make clear, anti-commandeering prohibitions

22 See, e.g., S. Rep. 90-1097, at 230 (1968) (views of Senators Dirksen,
Hruska, Scott, and Thurmond) (expressing concern that the Act would enable
the U.S. Attorney General to “become the director of state and local law
enforcement”). (Add. 9.) See generally John K. Hudzik et al., Federal Aid to
Criminal Justice: Rhetoric, Results, Lessons 15, 23-26 (1984) (discussing
opposition to the grant). (Add. 21-24.)

23 Controlling Crime Through More Effective Law Enforcement: Hearings
Before the Subcomm. on Criminal Laws and Procedure of the S. Comm. on the
Judiciary, 90th Cong. 100, 384, 497 (1967). (Add. 42, 45, 48.)
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prevent the federal government from compelling States to enact federal
programs, see New York v. United States, 505 U.S. 144, 188 (1992), or
compelling state officers to enforce such programs, see Printz v. United States,
521 U.S. 898, 930, 935 (1997). Printz suggests at least two actions constitute
impermissible “direction” or “control”: requiring state law-enforcement
officers to assist in “the administration of a federally enacted regulatory
scheme,” and requiring those officers to receive information as part of their
administrative responsibilities. Id. at 904.24

Here, the U.S. Attorney General’s proposed notice and access conditions
conscript States into administering a federal program in violation of
§ 10228(a) by requiring them to continuously monitor whether subgrantees
are complying with those new program conditions. (App. 83.) In addition, the
notice condition requires state officials to administer federal immigration
policy by requiring them to respond to DHS requests for information. And the
access condition violates anti-commandeering principles by requiring state
officials to devote staff, resources, and real property to facilitate federal

agents’ access to aliens in correctional facilities. If requiring state official to

24 The legislation at issue in Printz, the Brady Act, violated these
prohibitions by requiring local officers to run background checks on handgun
purchasers, and requiring state officers “to accept” forms from gun dealers.
521 U.S. at 904, 905, 934.
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“accept” a form is impermissible direction, see Printz, 521 U.S. at 904, then
surely requiring them to accept and assist federal officials at state facilities is
too. See also Kennedy v. Allera, 612 F.3d 261, 269 (4th Cir. 2010) (SORNA
does not violate Tenth Amendment because it does not require States to

accept sex offender registrations).

C. The new conditions are not authorized by 34 U.S.C. § 10102(a).

The district court correctly rejected the U.S. Attorney General’s argument
that the notice and access conditions are authorized by 34 U.S.C.

§ 10102(a)(6), which establishes the position of the Assistant U.S. Attorney
General for OJP and authorizes that official to “plac[e] special conditions on
all grants” and “determin[e] priority purposes for formula grants.” See Br. for
Appellant (Br.) at 17-21.

As the district court explained, § 10102 and the Byrne-JAG program are
located in different subchapters of the U.S. Code, and no language suggests
Congress intended § 10102(a)(6) to apply to Byrne-JAG. See City of Chicago
v. Sessions, 264 F. Supp. 3d 933, 2017 WL 4081821, at *5-6 (N.D. Ill. Sept. 15,
2017). The district court also rightly observed that even if § 10102(a)(6)
applies to Byrne-JAG, that provision “implies that any authority of the
Assistant Attorney General to place special conditions on grants must flow

either from the [Byrne-JAG] statute itself or from a delegation of power
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independently possessed by the Attorney General.” Id. at *6-7. See also City
of Philadelphia v. Sessions, No. 17-cv-3894, 2017 WL 5489476, at *26 (E.D.
Pa. Nov. 15, 2017) (adopting the same rationale).

In this case, the U.S. Attorney General has identified no statute
authorizing him to impose immigration-related grant conditions. Moreover,
his reliance on § 10102(a)(6) is inconsistent with the text of that provision,
which refers to the authority to impose “special conditions”: a term of art
describing conditions that are “tailored to problems perceived in a particular
grant project” rather than “generally applicable to all grants under a
particular grant program,” Dembling & Mason, supra, § 11.01, at 107.
(Excerpts available in Addendum (Add.) to this brief at 14.)

Indeed, when Congress amended § 10102(a)(6) in 2006 to add a reference
to “special conditions,” a DOJ regulation defined that term to mean a
condition that is imposed for a limited time to address financial or
performance concerns specific to a particular applicant, 28 C.F.R. § 66.12(a)
(2006)—for example, a requirement that a financially unstable grantee
provide a more detailed financial report, id. § 66.12(b). Under established
approaches to statutory construction, this history and context offers strong
support for reading § 10102(a)(6) to incorporate that regulatory definition.
See McDermott Int’l, Inc. v. Wilander, 498 U.S. 337, 342 (1991) (“[W]e assume

that when a statute uses [a term of art], Congress intended it to have its
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established meaning.”); see also City of Philadelphia, 2017 WL 5489476, at
*27 (concluding that “special condition” is a term of art that does not
authorize the new conditions).2>

Had Congress intended to grant DOdJ broader authority, it would have
done so explicitly, as it has in other statutes.?6 This is particularly true given
the significance of such a change for a mandatory formula program like
Byrne-JAG. See Whitman v. American Trucking Ass’ns, Inc., 531 U.S. 457,

468 (2001).27

25 In 2014, DOJ repealed § 66.12 but adopted a virtually identical
substitute promulgated by the federal Office of Management and Budget. See
Federal Awarding Agency Regulatory Implementation, 79 Fed. Reg. 75870,
76081 (Dec. 19, 2014). That regulation uses the phrase “specific condition”
instead of “special condition,” but the regulations are otherwise parallel. See
2 C.F.R. § 200.207.

26 See, e.g., 22 U.S.C. § 2272 (declaring that “[t]he President shall ensure
that assistance authorized by this chapter and the Arms Export Control Act
... 1s furnished in a manner which fosters demonstrated progress toward and
commitment to the objectives set forth in 2271 of this title” and providing
that “[w]here necessary to achieve this purpose, the President shall impose
conditions on the furnishing of such assistance”); 25 U.S.C. § 1652(b)
(declaring that “[s]ubject to section 1656 of this title, the Secretary [of the
Interior] ... shall include such conditions as the Secretary considers necessary
to effect the purpose of this subchapter ... in any grant the Secretary makes
to, any urban Indian organization pursuant to this subchapter.”).

27 Following the district court’s order enjoining the notice and access
conditions but not the Section 1373 conditions, DOJ has argued outside this
litigation that the Section 1373 conditions provide an independent basis for
the notice condition. See supra at 9. Although amici States believe DOJ’s
position is incorrect, we do not address the issue here because DOJ has not
raised that argument in this appeal.
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POINT II
The District Court Properly Enjoined DOJ
From Imposing the Notice and Access
Conditions on Any Byrne-JAG Recipient.

When a plaintiff mounts a successful facial challenge to an executive
policy, that policy is invalid in all its applications, and should be struck down
on its face. See Ezell v. City of Chicago, 651 F.3d 684, 698 (7th Cir. 2011) (“[A]
successful facial attack means the statute is wholly invalid and cannot be
applied to anyone.”).

Here, because DOdJ possesses neither constitutional nor statutory
authority to impose the notice and access conditions, the district court
properly enjoined DOJ from imposing those conditions on Chicago and other
grantees. See Decker v. O’Donnell, 661 F.2d 598, 617-18 (7th Cir. 1980);
(upholding nationwide injunction based on facial challenge); see also National
Mining Ass’n v. U.S. Army Corp. of Engineers, 145 F.3d 1399, 1409 (D.C. Cir.
1998) (noting that “the ordinary result” when agency regulations are found

unlawful “is that the rules are vacated—not that their application to the

individual petitioners is proscribed” (quotation marks omitted)).28

28 See also, e.g., Hawaii v. Trump, 859 F.3d 741, 787-88 (9th Cir. 2017)
(affirming nationwide injunction), vacated and remanded, 2017 WL 4782860
(Oct. 24, 2017); International Refugee Assistance Project v. Trump, 857 F.3d
554, 588-606 (4th Cir.) (same), cert. granted, 137 S. Ct. 2080, vacated and
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The U.S. Attorney General is incorrect in contending (Br. at 21-25) that
Article III of the Constitution required an injunction covering Chicago only.
“In fashioning a remedy for any constitutional violation,” the “touchstone” is
the “nature and the scope of the constitutional violation.” Koo v. McBride,
124 F.3d 869, 873 (7th Cir. 1997). Here, the U.S. Attorney General’s attempt
to impose the notice and access conditions violates bedrock separation-of-
powers principles. See supra 10-14. The violation would be present whether
the conditions were imposed on Chicago or any other Byrne-JAG recipient.
Thus, the injunction was appropriately tailored to the constitutional
violation.??

The injunction’s nationwide scope was also necessary to ensure Chicago
can obtain “complete relief” in light of the formula structure of the grant.
Madsen v. Women’s Health Ctr., Inc., 512 U.S. 753, 778 (1994). The Byrne-
JAG statute authorizes DOJ to reallocate funding in certain circumstances if
a jurisdiction does not qualify for its allocated funds. See, e.g., 34 U.S.C.

§ 10156(f); id. § 10157(b). Accordingly, if the preliminary injunction is lifted

remanded, 2017 WL 4518553 (Oct. 10, 2017); Texas v. United States, 809 F.3d
134, 187-88 (5th Cir. 2015) (same).

29 The scope of the injunction is appropriate even if, as the U.S. Attorney
General contends (Br. at 24), the violation was statutory rather than
constitutional. See, e.g., Utility Air Regulatory Grp. v. E.P.A., 134 S. Ct. 2427,
2449 (2014) (invalidating EPA regulation when agency exceeded its statutory
authority).
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or narrowed, DOJ could disburse funding to other grantees during the course
of this litigation, depriving Chicago of funds even if Chicago ultimately
prevalils. See, e.g., County of Suffolk v. Sebelius, 605 F.3d 135 (2d Cir. 2010)
(affirming, on mootness grounds, dismissal of challenge to denial of grant
funds because government distributed funds to others during the pendency of
the litigation).30

Finally, the equities strongly favor the injunction. District courts enjoy
“sound discretion to consider the necessities of the public interest when
fashioning injunctive relief.” United States v. Oakland Cannabis Buyers’
Coop., 532 U.S. 483, 496 (2001) (quotation marks omitted). Thus, “courts of
equity may, and frequently do, go much farther both to give and withhold
relief in furtherance of the public interest than . . . when only private
interests are involved.” Virginian Ry. Co. v. Railway Employees, 300 U.S.
515, 552 (1937).

Like Chicago, the amici States are longtime recipients of federal law-

enforcement block grants. Since 1968, the amici States have used these funds

30 For these reasons, the U.S. Attorney General (Br. at 22) is also wrong to
contend that a class-action was required. “[A]n injunction is not necessarily
made over-broad by extending the benefit or protection to persons other than
prevailing parties in the lawsuit—even if it is not a class action—if such
breadth is necessary to give prevailing parties the relief to which they are
entitled.” Bresgal v. Brock, 843 F.2d 1163, 1170-71 (9th Cir. 1987).
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to support a variety of important law-enforcement projects, such as programs
to reduce gun violence and to combat drug addiction. If the preliminary
injunction is vacated or narrowed, the amici States will face the same
impermissible choice as Chicago. That is, they will be compelled to accept
invalid grant conditions that limit their ability to set their own law-
enforcement policy, or else forego the Byrne-JAG funds that support
important law-enforcement programs in their communities.3!

In contrast to these wide-ranging harms, the U.S. Attorney General has
identified no irreparable harms that would result from maintaining the
status quo during the duration of these proceedings. DOdJ has never imposed
the notice and access conditions before. And the U.S. Attorney General has
not identified—Dbefore the district court or on appeal-—any change in
background circumstances that would warrant the new conditions, nor has he
articulated how a delay in imposing the new conditions would undermine
law-enforcement or any other interests. See also City of Chicago, 2017 WL

4081821, at *13.

31 See, e.g., Morales v. Trans World Airlines, Inc., 504 U.S. 374, 381 (1992)
(forced choice between acquiescing to law that plaintiff believed to be
unconstitutional or facing liability was an irreparable injury); In re EPA, 803
F.3d 804, 808-09 (6th Cir. 2015) (staying agency regulation on nationwide
basis to protect federalism).
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CONCLUSION

This Court should affirm the preliminary injunction.

Dated: New York, NY
January 4, 2018
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Calendar No. 1080

901rH CONGRESS SENATE RrePORT
2d Session No. 1097

OMNIBUS CRIME CONTROL AND SAFE STREETS ACT
OF 1967

Arriu 29, 1968.——Ordered to be printed

Mr. McCreLran, from the Committee on the Judiciary,

REPORT

Submitted the following

together with
MINORITY, INDIVIDUAL, AND ADDITIONAL VIEWS

[To accompany S, 917]

The Committee on the Judiciary, to which was referred the bill
(S. 917) to assist State and local governments in reducing the incidence
of crime, to increase the effectiveness, fairness, and coordination of
law enforcement and criminal justice systems at all levels of govern-
ment, and for other purposes, having considered the same, reports
favorably thereon, with an amendment in the nature of a substitute,
and recommends that the bill, as amended, do pass.

AMENDMENT

Strike out all after the enacting clause and iusert in lieu thereof

the following:
That this Act may be cited as the “Omnibus. Crime Control and Safe Streets Aot

of 1967". . ,
TITLE I—LAW ENFORCEMENT ASSISTANCE
DECLARATIONS AND PURFPOSE

Congress finds that the high incidence of crime in the United States threatens
the peace, security, and general welfare of the Nation and its oitizons. To prevent
crime and to insure the.greater safety of the people, law enforcement efforts must
be better coordinated, intensified, and made more effective at all levels of govern-
ment, - . : oo

Congress finds further that crime is essentially a looal problem that must he
dealt with by State and local governments if it is to be controlled effectively.

93-198-—68——1
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2

It fs therefore the declared policy of the Congress to assist State and local
govornments In strengthening and im )roviﬂ?liiw ciiforcement at every level by
national assistunce, It is the purpose of this title to (1) encourage States and'iinits
of general local governinent to prepare and adopt comprehensive plans hased
upon thelr evaluation of State and local problems of law enforcement; (2) authorize

rants to States and units of local government in order to finprove and strengthen
aw enforcement; and (3) encourage research and development directed toward
the improvement of law enforcement and the development of new methods for
the prevention and reduction of crime and the detection and apprehension of

criminals.
Parr A—LAw ENFORCEMBNT ABSBISTANCE ADMINISTRATION

Sk, 101, (n) There is hereby established within the Department of Justice,
under the general authority of the Attorney General, a Law I'Jnl]orcom('én( Assistance
Adminiztration (hereafter reférred to in this title as “Administration’).

(1) The Administration shall lie composed of an Administrator of Law Iinforce-
ment Assistance and two Associnte Administrators of Law Enforcement Assistance,
who shall be appointed by the President, by and with the advice and consent of
the Sennte. No more than two members of the Administration shall be of the same
politieal party, and members shall be appointed with due regard to their fithess,
knowledge, and experience (o perform the functions, powers, and duties vested
in the Administration by this title, -

(¢) Tt shall be the duty of the Administrition to exercise all of the functions,
powers, and duties created and established by this title, except as otherwise
provided. ' -

Panr B--Praxyina Grants

Sec. 201, It is the purpose of this part to epgoprage States and units of general
loeal government 1o prepare and adopt ecomptrchensive law enforcement pians
bused on their evalintion of State and loeal problems of law enforcement.

Ske. 202, The Administration is nuthorized to make grants to States, units of
genoral laenl government, or combinations of ‘sich States or units of local govern-
ment for preparing, developing, -or revising law enforcement plans to carry out
the purpose set forth in section 302: Provided, however, That no unit of general
local government or combination of such units slinil'b(: cligible for a grant under
this part unless such unit or combination has a population of not less than fifty
thousand persons. . A

Skc. 203, A grant anthorizéd under section 202 shall not exceed 80 per centum
of the totnl ¢ost of the preparation, developinent, or revision of a plan.

rec. 204, ‘The Administration may advanee such grants authorized under
seotion 202 upon application for the purposes deseribed. Such applieation shall:

(D Seu forth programs and activities designed to carry out the purposes
of section 302,

(2) Contain such information as the Administration may preseribe in
accordance with seetion 301, )

Panr C—Granrts FOR Law IINFORCEMENT Punrrosks

Sec. 301, Tt is the purpose of this part to gncournge States and units of general
loeal governiment to carry out programs and projects to improve and strengthen
lnw enforeement. ) o

Skc. 302, (u;_ The Adininistration is authprized to make grants to States, units
of general local government, and combinations of such States or units of gencral
local government tq improve and styengthen law enforcement: Provided however,
That no unit of general focal government or combination of such'units shall be
cligible for a grant under this part unlegs such unit or combination hag a popula-
tion of not less thaun'fifty thousand persons,

(b) Under this part grants may be made pursiant to an application which is
approved under section 303 for— 4

(1) Public protection, inéluding the development, demonstration, evalua-
tion, iniplementation, and ‘purchaso of methods, devices, facilities, and
equipment designed to improve and strengthen law enforeement and reduce
crimo in’public and private places.

(2) The recruiting- of law enforcement personnel and the training of
personnel i law enforcement., ;

(3) Public cducation reluting to erime prevention and encouraging respeet
for law and order, including education programs in schools and programs to

2
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INDIVIDUAL VIEWS MESSRS, DIRKSEN, HRUSKA, SCOTT,
AND THURMOND ON TITLES I, II, AND III

Since 1960, serious crime in the United States has increased an
alarming 88 percent. This fact is cause for the gravest national concern.
- This 18 not a partisan issue. It is an American tragedy.

In consideration of the omnibus crime bill, we have sought to
strengthen and improve the proposal sent to Congress. To a limited
extent, these efforts have been successful. The committee bill, however,

still needs further upgrading and refinement.
MinoriTY CONTRIBUTIONS

The Omnibus Crime Control Act reported by the Senate Judiciary
Committee bears an unmistakable imprint of constructive Republican
contributions. These contributions range from new substantive
provisions to perfecting technical changes.

ORGANIZED CRIME

The most significant Republican contributions to the bill are those
which increase significantly the tools and financial resources to combat
the scourge of organized crime. In this regard, two major provisions
were added at our insistence.

First, the substance of Amendment 223, introduced on June 29
1967, by Senators Dirksen, Hruska, Scott, Thurmond and sever
others, has been approved. The amendment creates a category of
speciaf financial assistance to state and local governments. guch
assistance has two purposes:

(1) To assist in the establishment or expansion of special prosecuting
ﬁi'oups on a local level to ferret out and prosecute the multifarious

egal activities of organized crime.

S&To provide special federal assistance in establishing a coordinated
intelligence network among states including computerized data banks
of syndicate operations and activities. These efforts would be under
the direction and control of State Organized Crime Councils. A special
authorization up to $15 million for fiscal year 1969 would be available

for this purpose.
ELECTRONIC SURVEILLANCE

Another major contribution to efforts to combat organized crime
is found in Title III of the committee bill. To a great degree, this title
reflects the provisions of S. 2050, the proposed Electronic Surveillance
Act of 1967, which was introduced b  Senators Dirksen, Hruska
Scott, Thurmond, Percy, Hansen and others in June of 1967, Included
in the committee bill is the formula for strict impartial court author-
ization and supervision of surveillance and a broad prohibition on
private snooping. S. 2050 was introduced in the wake of the Supreme
Court’s decision of Berger v. New York. It was tailored to meet the
constitutional requirements imposed by that decision.

(224)

3



Case: 17-2991  Document: 76 Filed: 01/04/2018  Pages: 86
225

Spedifically; the sponsors of S, 2050 drew heavily upon the recom-
mendations of the President’s Crime Comurnission. Also, the services of
the Comniission’s-expert consultants on organized crime were secured
in preparing the bill, Since S! 2050 was incorporated into the subcom-
mitteo hill, 1t has been further refined and changed to reflect the clear
cuidance of the Supreme Court decision in Katz v. U.S. and con-
structive commeiits froin interested parties.

The oviginal bill which provided the foundation for Title III was
S. 675, a bill introduced by Senator McClellan in January of 1067
for himself and Senator Hruska.

The electronic surveillance title will provide an essential tool to
law enforéemént officials in waging ‘dll-out war against organized
crime. Yet, theright of privacy of our citizens will be carefully safe-
aiiarded by a scrupulous system of impartial court authorized super-
vision. Such court supervision will monitor and control use of these
techniques by law enforcement officials, A broad prohibition is im-
posed on private use of electronic surveillance, particularly in domestic
relations and industrial espionage situations. . -

Special emphasis on organized crime was essential because of the
tragic lack of progress made in recent years in bringing the kingpins
of organized crime before the bar of justice. Testimony by Pro-
fessor Robert G. Blakey before the Criminal Laws Subcommittee last

summer indicated: <

If you examine the work that was done a number of
years ago, I think you can say the existing program is a
success. But if you examine the existing program in reference
to what could I))’e done, I think you are going to have to sa
it is a colossal failure. Let me give you a measuring sticl)s,
to test this judgment. . . . .

The Department (of Justice) has indentified an estimated
5,000 members. of Lia Cosa Nostra. Between 1961 and 1966,
the Department has succeeded in indicting approximately
200 of them and convicting approximately 100. That gives
them against the hard core in organized crime about a 2-
percent batting average. With the best we have to offer,
that is, the FBI, the Interqal Revenue, the top lawyers of
of the Department of Justice, with an expenditure of $20
million a year over a 5-year period, we have not secured the
conviction of more than 2 percent of the hard core of identi-
fied people. 1 think there is an indication of failure. And the
reason we haven’t been able to get beyond that point is
sim‘?ly‘ because we haven’t given the best men the necessary

legal 'tool.

As evidence of the Administration’s superficial and indifferent
understanding of the threat of organized crime, the Attorney General
recontly described the mass of organized crime as a “tiny part” of the
entire crime problem, 1t js carnestly Hoped, bowever, that the new
arsenal,of tools Which this bill provides will be effectively used; Senator
We.associate ourselves fully with the cornmehts on organized crirne
which are contained in the committee report in Titles I and III. In
doing so, we pay tribute to the long dedication and hard work of the

93-198—68—108
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chairman of the Criminal Laws Subcommittee, Senator John L.
MeClellan., _

Further, we urge early hearing on S, 2048, S. 2049, and S. 2051.
'These bills were introduced by Senator Hruska and others to provide
additional legal tools 1o combat organized crime,

STATE AND LOCAL CORRECTIONAL INSTITUTIONS

In the original drafts of the omnibus bill circulated to members of
the Criminal Laws Subcommittee, state and local correctional systems
were either prohibited from participiting in the various assistance
programs made available for this purpose or such participation was
severely limited. At our insistence, this vital but tragically neglected
area of law enforcement was restored to an appropriate I)Yace within

the statutory framework.
Onr nation’s prisons must become something more than mere way

stations in eriminal careers.
CONTINUATION OF THE LAW ENFORCEMENT ASSISTANCE PROGRAM

On Senator Hruska’s motion, language was added to the crime
control bill in committee to insure that the activities and functions of
the Office of Law Enforcement Assistance would be continued until
the appropriations become available to establish and operate the new
program, “ .

The Office of Law Enforcement Assistance was established pursuant
to the Law Enforcement Assistance Act of 19656. This act, which
received substantial minority support in both houses of the Congress,
provided for federal support of research and development into the
probleins associnted with the law enforcement and criminal justice
systems. Even though the existing program has been grossly under-
funded at a third of its present $20 million authorization and is sub-
stantially undermanined, we feel that it is essential that it be continued
until the new prograim gets underway. Otherwise, there would be a
significant. break in continuity. The staff of 256 would have to be
discharged, transferred to other positions or similar objectionable

readjustments made.
The nmendment approved by the committee will insure an orderly

transition.
DEriciEnciEs oF TITLE 1

Although we are in substantial agreement with many of the pro-
visions ‘of Title 1 which authorize federal assistance to state and local
Inw enforcemeént ngencies, we are not satisfied with the title as re-
ported from tlie cominittee. We offered three major amendments to
the measure in full committee which were narrowly defeated. The first
amendment inclided the so-called block grants proyisions similar to
those of the House-passed bill. The second amenduiént would rein-
state the provisions of the Senate subcommittee-approved bill in
which the Law Enforcement Assistance ‘Administfation would be
independent of the control of the Attorney General. Finally, we
attempted to remove the rovisions of the commiittee bill which pro-
vide for fedéral supplements to policenien’s salaries,

We will offer these ainendments for consideration by the Senate.
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BLOOK GRANTS

The overriding deficiency of the conmimittee bill is the failure to
retain the so-cali\éd' block grant provisions of the House-passed bill.
We offered amendments to reinstate the block grant features in the
full committee, but they were defented by n one vote margin. We will
offer them again on the floor of the Senate.

It is the purpose of these amendments to insure that federal assist-
ance to state and local law enforcement does not bring with it federal
domination and control nor provide the machinery or fp(,)te_ntial for the
establishment of a federal police force. Frankly, we fear that S. 917,
without such provisions, could well become the vehicle for the imposi-
tion of federal guidelines, restrictions and eventual domination.

Our block grant amendments would revise Parts B and O of Title I,
to adopt, with some changes, the provisions of Titles I and III of
the bill as it was passed by the House of Representatives. The amend-
ments provide that federal financial assistance to state and local law
enforcement be channeled through ‘‘state planning agencies’’ created
or designated by the several states. These moneys would be allocated
by the staté authority to state and local enforcement activities
yursuant to comprehensive plans which must be approved annually
Ly the federal Law Enforcement Administration. Kach state agenc

would determine its own priorities for expenditures consistent wit
its comprehensive plan. \

Local activities could apply directly to the Law Enforcement
Assistance Administration if a state planning agency is not designated
or created within six months after tQje effective date of the Federal
Act. Specific criteria for comprehensive state plans are set forth in
the amendment to Part C. Funds appropriated for Part C grants would
be available to the states according to their respective populations,
excei])t that 15 percent of the funds would be reserved for allocation
as the Administration may determins.

Of the funds made available to the states 75 Yercenb must be spent
at the local level unless there is no local demand.

We offer this amendment for many reasons, reasons which the
House of Representatives has recognized and overwhelmingly ap-
proved,

The House very wisely did not puss a local police forces bill, but a
law enforcement and criminal justice bill. Criminal justice is a system
covering. law enforcement, court judgments, and corrections. Better
protection and security for every individual American necessitates
coordinated and simultaneous improvement in the system, and not
just a single-shot effort to improve some local police forces. The House
chose to require that states give written evidence of their intentions.
to improve their criminal justice systems, in cooperation with local
governmeiits, before federal funds could be spent. This is a call fop
state responsibility. E o

The administrative complexities and long delays associated with
too many federal graiits made directly to local governments are well
documented. Every member of the Senate has spent long hours trying
to beg, bludgeon or cajole some bureaucrat to pry loose from volumi-
nous dusty files grant applications which have.been pending for

months or.years,
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The federal government should concern itself with the coordination
of 50 state programs rather than trying to evaluate, judge, and fund
the projects of thousands of local governments.

The states are ready to assume their responsibilities for action:; In
1966 when limited federal funds were offered to the states to establish
planning commissions to combat crime, 16 states established these
cominissions, and eight others have had applications pending with the
Justice Departinent. for varying lengths of time. During the same 18
month pertod, the Justice Dopartment with tho active cooperation of

‘national organizations representing cities and couties, only managed
to approve n total of 11 grants to both cities and counties, plus eight
grants for the District of Columbin, out of a potential of over 18,000
citics and 3,000 counties. The published Justice Department facts
show that the states more than other jurisdictions are assuming their
respohsibilities. In all, more than one-half of the states have already
recoived stnte planning grants. Several more have applications pending.

Within the last month, 47 Governors meeting in Washington
unanimously recommeonded that Congress push forward with these
bills, but w[{h due regard for required statewide planning and project
coordination, including provisions for local officials to participate with
the state officinls in the development of these programs. The National
Associntion of Attorneys General recently passed a resolution in
support of the Law Enforcement and Criminal Justice Act’as amended
and passed by the House. The unanimous judgment of these state
ofticinls plus a substantial majority of the members of the House of
Representatives is that if creativo federalism is to become workable
federalism, then it must move away from direct project grants to
local governmerits that would bypass state financial and technical
assistance related to the solution of the same problem. Seldom does
the solution of a problem involve only one functional area; in most
cases other functional elements are directly reluted.

New York City may have 29,000 policemen, but New York City’s
problems of law enforcement, courts and corrections, and juvenile
delinquency extend into the jurisdiction of three states and over 14,400
séperate taxing authorities in the New York metropolitan area. Direct
federal aid for police functions in New York City without proper
requirements for concerted action on the part of New York State
would be a siniple distribution of more federal money with no regard
for the multiplication of benefits that would result from a requirement
that the state approve the grant while at the same time relating the
grant to all existing and proposed state programs. .

Most direct grants that bypass the stutes are project-oriented stop-
gap measures, which never approach the level of comprehensive
programn orientation and fail to provide measurable evidence that

roblems sare actually being solved. With $100 million in federal funds
or law enforcement and criminal justice programs, about 350 project
grants are proposed. The House very wisely foresaw the fruitlessness
of scattering these funds among such a minute number of uncoordi-
nated separate projects. Consequently, the House required that a
coordinated action plan be submitted by each state before the funds
are released. , _ .

Administratively, most cities and counties have a greater chance of
getting some of the $20 billion of federal aid funds when they are

rocessed through a state agency. When they must deal directly with
&’ashington, the premium 13 on the new art of ‘“Grantsmanship.”

7
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Certainly, large cities with several fulltime Grantsmanship Officers
would prefe:{ﬁrect relutions with Washington. However, our national
concern should be problem solving, with workable programs to meet
local needs. The state will always %e the primary administrative unit
that can see that funds are going where they are needed, not where the
Grantsmen are operating.

The prestigious National Council on Crime and Delinquency, in
a recent policy statement on block grants observed:

A serious program of law enforcement assistance will
promote at least pooling of police de})artments in the major
metropolitan areas. The President’s Commission . recom-
mended this, and there really caiiiiot be a question of doing it.
Regionalization, sharing of facilities and services, and realistic
planning are going to occur, The real question is who will
decide how and which combiiations will take place. Cities,
even those with a population of 50,000, cannot do it. Metro-
politan areas are beyond the jurisdiction of cities. It must be
done either by the stute or Federal governments.

The Administration’s new bill would leave this decision to
the Attorney General and the 331 cities with populations
over 50,000. For the law enforcement agencies serving the
other 58 percent of the population, state governments would
make the decisions. The bill passed by the House would leave
to the state planning body the decision in all jurisdictions.
To choose between these it is necessary to look beyond law
enforcement, narrowly construed, to see it as what it is—part
of a larger system, -

It is inconsistent to expand direct federal-local relationships at a
time when the crucial need is for more and better state-local relations.
Direct federal-local actions generate unnecessary misunderstandings,
confusions, and endless debate at a time when local governments are
in need of home rule powers, model court systems, greater state
financial and technical assistance, and modernization of a wide
variety of laws for every functional activity.

The days are long overdue when the unmandgeable and unworkable
proportion of 495 separate authorizations for federal aid programs
should be revamped, repackaged, and consolidated where feasible,
in the form of block grants to the states in broad program categories.
At the very least, when it comes to adding new grant programs to the
total such as Law Enforcement, Criminal fustice, and Juvenile
Delinquency, state responsibility in urban affairs should be required,
and not optional as encouraged by all bypassing proposals. - ,

But the most persuasive argument in support of increasing state
responsibility for law enforcement, was well stated by the distinguished
director of the Federal Bureau of Investigation when he said:

America has no place for, nor does it need, a national
police force. It shode be abundantly clear by now that in a '
democracy such as ours effective law enforcement is basically
a local responsibility. In the great area of self-government
reserved for States, counties and cities, the enforcement of the
laws is not only their duty but also their right.

We agree.
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INDEPENDENT LAW ENFORCEMBENT ASSISTANCE ADMINISTRATION

In_pursuit of one of the spine objectives of the block grant provi-
sions,” namely the preveiilion of federal domination m;(? control of
state and local law enforcehient, the Criminal Laws Subcommittee,
upon the initiative of Chairman McClellan, added a provision to its
bill for the establishment of an independent lLaw Enforcement
Assistance Administration to administer the federal aid program. The
administering agency was to be headed by a three-man hoard ap-
Qoint‘e«l by the President with thie ndvice and consent of-the Senate.
Minority party representation was assured by the requirement that
one of the three men would be a representative of the party out of
power,
The subcommittee bill provided:
In the exercise of its functions, powers, and duties, the
Administration shall be independent of the Attorney General
and other offices and officers of the Department of Justice.

'This was deemed essentinl Lo insure that, as much as possible, the
law enforcement assistance program would be administered impar-
tially and free from political pressures. Also, it was considered to be
important to refrain from placing in the hands of one man the poten-
tial power of granting or (genyin'g federal financial assistance in very
Iarge amounts to state and city law enforcement agencies.

It is regrettable that the provision for the independent status of
the Administration was dropped from the bill, We attempted unsuc-
cessfully to reinstate the provision in the full committee, and will
urge its adoption on the floor of the Senate.

. In short, we don’t want the Attorney Geueral, the so-called ‘‘Mr.
Big"” of federal law enforcement to become the director of state and
local law enforcement as well. It is true that the Attorney General is
chief law enforcement officer of the federal government. Iguhhe is not
chief law enforcement officer of states or cities. We believe America
does not want himn to serve in this latter capacity.

Organization and management experts may object to a dilution of
executive authority, but we want no part of a national police force.
Such dilution, if a price at all, is a small price to pay to preserve a
fundamental balance of police power.

We don’t want this bill to become the vehicle for the imposition
of federal guidelines, controls, and domination.

POLICE BALARY SUPPORT

The Administration’s original proposal to Congress in early 1967
containéd a feature allowing up to one-third of each federal grant to
be utilized for compensation ‘of law enforcement personnel. In the
hearing record of both the House and Senate Judiciary Committees,
this provision proved to be'quite controversial. When the House
Committee reported the bill, the provision for salary support was
deleteld. Commenting on this action, the committee report on page 6
stated: ,

The committee delated all authority to use grant funds
authorized by the bill for the piirpose of direct compensation
to police and other law enforcement personnel other than for
training programs or for the performance of innovative

9
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functions. Deletion of authority to use Federal funds for
local law enforcement personnel compensation: underscores
the committee’s: concern that responsigility for law enforce-
ment not be shifted from State and local government level.
It is anticipated that local goveriiments, as the cost for
research, innovative services; training, and new equipment
developments are shared by the Federal Government in the
programs authorized in the bill will ‘be able to devote more
of their local .resources to the solution of personnel com-
pensation problems, The committee recognizes that adequate
compensation for law enforcement personnel is.one of the
most vexing problems in the fight against crime. .

We wholeheartedly subscribe to the House committee’s view. There
is indeed a grave concern that responsibility for law enforcement not
be shifted from the state and local levels. ‘ : S

The ‘Senate Criminal Laws Subcominittee also deleted a similar
provision by an overwhelming vote, but- subsequiently & somewhat
modified salary provision was reinstated. In modified form, up to
one-third of each grant could be madé available to py one-half thé
cost of salary increases for law enforcement personnell‘.), gven‘ with this
modification, we miust strongly oppose the ‘provision. This is not
because we are indifferent to thé low pay of the nation’s law enforce-
ment officers. It is hécause we fear that ““he who pays the piper calls
the tune’’ and that dependence upon the federal government for sal-
aries could be an easy street to federal domination and conttol.

In addition, this provision would not have equal application or
provide equal bénefits ‘to all law enforcement officials. In fact, most of
the nation’s 400,000 police officers would not be eligible because under

. the committeée-bill only local jurisdictions or grouﬁs of local jurisdic-
tions with poptilations of more than 50,000 would be eligible to apply
for grant aid. g‘hus, those smaller jurisdictions, some 80 percent of the
nation’s total with 58 percent of the population, would not be eligible
for grant assistance. Who is to say that the officers of City A which
meets the population standard could receive federal salary supple-
ments whereas the officers of City B, perhaps:an adjoining community
whose popiilation requiremerits do not meet the test, could not qualify.

The unfairness of the Administration proposal becomes crystal
clear when it is considered that not all large cities and. policemen will
be beneficiaries of federal law enforcement grants. This is'so because
there is simply not ‘enough federal money-to go around. Thus, City C
which perhaps got'its application in early ‘or whose political leadership
was in favor with the Department of Justice received a:grant and salary
support, while City D with the same needs, the same crime problems
and same low pay scales was left out because its application was tardy
or not in comphance with contemporary federal notions on what a
go?'d., ‘?pplication should contain. e\lhab could be more manifestly
unfair ' - :

Finally, it should be noted that once salary support]is granted, it
would be difficult if not impossible for the federal government to
abandon its assistance, thus leaving a permanent dependence on the

federal treasury. 1 1
'ITLB

The spectre of American society—the greatest in the history of the
world—plunging into chaos as the national fubric unravels into law-

10
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tial community treatment centers, to permit them to take emergency or’re-
habilitative leave, and to permit them to work at paid employment or par-
ticipate in community training programs, As a result, new technigues-involving
prerelease and work release programs are being perfected in the hope we will
more oftén return useful, rehabilitated citizens,to their communities. ,
. The instant. proposal would constitute a fiitther step in the fmprovement
of our corrections process, It would establish a United States ‘Corrections
Service which would combine under a single direction the supetvision of con-
victed, persons, irrespectlye of whether they are confinéd in an {institiition,
totally in the free community on probiition or parole, or somewhere between
cox?splete.co nement and complete freedom—for éxample, in a half-way house,
This consolidation cgt responsibility ’:o{' the ‘supervision "and rehabilitation of
Federal.oftenders ¢értainly has the potential of belng more effective. o
_The. proposal wpule also make sgveral:bhangﬁs ‘in the membership atid’re-
sponsibility of the Advisory Corrections Connell, The Council' would be comiposed
of four United States judges, and, ex officlo, the Chafrman of the Board of
Parole, the Chairman of the Youth Division of tlié Board of ‘Pgrole, the DI-
rector of the United States Correéctions Service, and a physician designated
by the Secrétary of Health, Education, and Weélfare. This Counéil’would ¢on-
tinue to consider problems of freatment and correction:and ‘would also. con-
sider problems of coordination and integration of policy amoeng .the branches
of the Government having statutory responmsibilities {n this area. It would
make recommendations to the Attérnéy Genéral and to the Judicial Conference
of the United States relating to these responsibilities and to the' improvement
of the admin{stration of criminal justice. In addition, the Council -wonld be
authorized: to employ :an' Executive :Director and other necessary:personnel to
carry outits expanded functions. . SN PP P
Last Congress,’ the'Department of Justioé. submitted a.proposal similar to
‘this one, 'but broader. It would-have transferred the :United States Probation
Service from the courts to the Department:of  Justice; lodging with thisiDepart-
‘nient’ all of the funetténs of the:Servite, including responsibllity. for the prepara-
tion' of ipresentence reports. Unlike ‘the earlier proposal,i however, the .current
measure continues the Probation Service as a part of the- court’system .with
the responsibility for preparing presentence reports for.the use of- district judges.
" The continued increase in: crime warrants: the prompt, alose.attention,of.the
Congress to this proposal. I urge its early introduction .and;copsideration., .
. “The Bureéau of -the'Budget has'advised that:there-is no’objection to the sub-
mission of: this legislation from' the standpoint: of the Administration’s.program.
© - Sincerely, L R T I ST S TR TS TR coe by e et o
et Tt b 4l e o o L o RAMBRY CLARK, .
N et Acoting (Attorwngy . General.
A . ""."-'.'—Th"f", L, ;
(S 917, 90th Cong,, rdt sess.)
A BILL To assist:State 4nd 'local -governments in reducing the incidence of crime, to
fnetcase the effectiveness, fairness, and coordination of law enforcement and criminal
justice systems at all levels of government, and for other purposes, = .

Be it enacted dy the Senate and House of Representatives of ﬁ:e Um'ted"states
of America in Congress assembled, That this Act may be cited as the “Safe
Streets and Crime Control-Act of 1967 o oo

FINDINGS AND DECLABATION OF PURPORE o

‘8ec. 2. The Congress hereby declares it to be the polioy of the United States
to promote the general welfare by improving law enforcement and the adminis-
tration of criminal justice. Crime is essentially a local problem that must be
dealt with by State and-local governments. But sustained .and substantial
natlonal assistance is.necessary to ald thése.governments-in coplng with the law-
lessness that has become a serlous problem of pational significance, = . .

It is the purpose of this Act to.increase the.personal safety of the péople
of the Nation by reducing the incidence of crime; to stimulate the allocation
of new resources and the development of technologlcal advancea and othér inno-
vations for preventing crime; to increase the efficlency and fairness of law
enforcement and eriminal justice through {raproved manpower, training, orga-
nizatfon, and equipment; and to encourage coordination in planaing, operations,

!
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and research by law enforcement and. criminal justice agencles throughout the
Natlon, Co : . e . :
TITLE I—-PLANNING GRANTS

Sec. 101. It 18 the purpose of this title to ericourage States and units of gen-
eral ‘local government to prepare and adopt coihprehensive plans based oh’ their
evaluation of State and local problems of law enforcement and crimjinal justice.

Sec, 2, The Attorney General is authotized to ‘make grants to Statds, units
of general local government, or combinatlons of such States or uuits, for. pre-
paring, developing, or revising the plans described in section 204: Provided,
however, That no unit of general local government or combination of such units
shall be eligiblé for a grant under this titlé unless it has a population é¢ not
less than fifty thousand persons. . ,

SEc. 103. A Féderal grant authorized under section 102 sliall not exceed 90
per centum of the total cost of the preparation, development, or revision of a plan.

TITLE II—GRANTS FOR LAW ENFOROEMENT AND CRIMINAL
JUSTICE PURPOSES

Seo. 201, It is the purpose of this titlé to’authorize grants to States and units
of general local government for new approaches and improvements in law en-
forcement and criiminal justice. The purposes for which grants may be made
may include but shall not be limited to— A ‘

(a) publie protection, including the development, demonstration and évalu-
ation of methods, devices, equipment and design to increase safety from
crime in streets, homes, and other public and private places; o

(b) equipment, including the development and acquisition of equipment.
designed to increase the efféctivéness and improve the deployment. of liw

enforcement and criminal justice pérsdbnnel} ‘ o
(c) manpower, including the recriitment, education, and training of. all
types of law enforcement atid'crifaingl' justice personmel; =~
~ (d) management and ofganizatién, inecltdiiig the  organizdtion, admin-
istratibn, and coordination of latw enforcéinent and criminal justice agencies
and functions: _ o ST
(e) operations dand facllities’ for increasing the capability and fairness.
of law' enforcement and critninal _jLustice. includihg the processing, dispost-
tion, and renabilititloti'of offenders’’ =~ - \ -
(f). comnranity relations, Inéluding public undeérstanding’of and’ coopera-
tion with 1aw enfércement and ériminal ustice agencies ; and . _
(g) public educatlon relatiig to crime prevention, including education
programs fn 8chool and comniunity dgehcles. = o o
SEo, 202. (a) Beginning January'1; 1968, the Attérney General ig authorized
to make grarts to Stites, units of general local government, or combinations of
such Stgtg ort‘ugltﬁ"_f%x; the puy ’sée dcéésfribed"li’nvsectiou 201, Thé ‘amount of
any such grant shall not exceed' ( r céhtum’ of the finptrovement expend|
of the a(;;;;licant;,%rtc)gl&ed. hﬂoﬂuéﬁ%ﬂdt‘—i{ : p o t 5 P?md“ure
: " no gratit thdér thig séctioh shall be used for the constriction 'of
building or other physical facility;and ~~ .~ =~ ‘ox,l of any
(2) not' more than one-third ‘of' atiy grant underthis section shall be
expended for the compensation. of personmel, except t a’t:'ﬁlb’]iﬁ‘utatlon
shall not apply to-the compensation’of’ persorinel for. tinle engageq In-con-
dueting or undergoling. tralving programs and specialized'personnel perform-
(bi)xlglinnovggivgﬂiftugckt)l:n;i . ST
mprovemeit éxpenditure 1s'the dmount by whitch' the ‘pebposed ope :
budget, or the amount by whic the: r'dppse_d!okﬁei‘%_tln‘gibﬁdgétp poced!&;,)e \:iti'cl;,g
ever IS greater, of theApplichnt for'1aW enforcernent and erimin f 3tice pyrposes
Ifr?; éﬂﬁe fil::ﬁz;:’ye)ar for which the grant 1s8bught ‘éxceeds tha'a blﬁéht'&dﬁalify-
’ (é)"gwlsorgiug‘e*ﬂentdumgsﬁ;*"“g&’,"‘:‘f,".::.ig&‘;‘ﬁ o ﬁ .4 ,1\ o bty
. per centum of the bas¥'Sxpeéndlttyd’ i tHe appllcation, 18 fo
} . N l Chial ‘7‘ L ¢ ] p NS '(_ . { 2o by 0y r
(2) 110 per centum of the base expenditure if the appMeatioi t Fofu
to be used in the applicant’s fiscal year ending in thgpcalendarn;::: gusggs'
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(8) 115 per centum of the base éxpenditure if the application-is for
funds to be used in the applicant’s fiscal year ending in the calendar year
1970; ' - ’ ‘ : A

(4). 120 per centum of the base expenditure if the applicatlon is for
fupds to be used in the applicant's fiscal year énding in the calendar year
1971 , o ;

(8) 125 'per centum of the basé expenditure if the application 18 for
ggngs to be used in the applicant's fiscal year ending in the calendar‘ year

125 . ' . ‘ ke e e
_ (6) 130 per centum of the base expenditure if the application is for
ggnds to be used in the applicant's fiscal year ending in the calendar year

73. ‘

(1) Base expenditure is the applicant’s operating expenditiires or operating
expenditures per capita, as the case may be, for law enforcement and criminal
Justice purposes for the fiscal year completed next preceding Janhuary 1, 1968:
Provided. however, That if the applicant’s base expenditure includes substantial
and extraordinary amounts and the Attornéy General I8 of thé opinion that the
requircments of this section constitute an dhreasonable restriction on the ap-
plicant’s eligibility for a grant under this section, the Attorney General may
reducé such requiréments to the extent he deenis appropriate. - L

Sec. 203, (a) The Attorhey General is, mgthorhed fo make grants to States,

_units of gerneral local government, or ébmp}_ ationg of such States.or units for
the construction of buildings or other physical facilities which fulfill a significant,
innovativé funétion. The amount of any such grant shall ‘not exceed 50 per
centam of the cost of such construction. = - . L

_(b) An applicant shall he eligible for a grant under this section ‘only if such
appldcant ivould algo be eligible for a grant under section 202. . v

' SE0.'204. (a) The Attorney General is authorized to make grants to an ap-
plicant. under this title only if such applicant has a file with the Attornéy Gen-
eral a current law enforcement and. ok ml{rgl;qutlcej plan which' conforms with
the purpose and réquirements of this Act, Each sych'plan shall— = .-

(1) unless it {s not practicablé tg do so (A) encompaps a State, unit of
general local govérnment, or combination 6f such States or units; and (B)

be gpplicable to a population o€ not less than fifty thousand persons;.
j(ﬁ)“iﬁc{grponiate innovatfons and advyanced techniques and contain a com-

prehensive oiitling of priorities for the improvement and, coordination of all
aspects of law enforcement and erjminal justice Qealt,ygigl}gg .the plan, in-
cluding descriptions of : (A) genegal needy ang. .I'TQN?{’JS,: (B) gx;stjn({g 8ys-
tems; (C) available resources; (D) purposes for which Federal funds are
sought (with specifi¢ referénce to their sequence, timing, and costs) ; (E)
systems aud administrative machinery, for implementing the plan; ( F) the
directlon, scope, ard types of improyéments to be made in the. future; and
(@) to the extent appropriate, the relatiopship of the plan to ofher relevant
State or local law enforcement and crimingl justice plansg and systems.

b) In implementing this section, the Attorney General shall— . o

(1) encourage State .and locﬂ inifiative In developing . compréhensive
law enforcement and criminal Justice plans;, . . .. . . -

(2) encourage plans which encompass the entire metropolitan area, if any,

of which the applicant 13 a part; o L e L

(8 Aencourage plans which deal with the problems.and provide for the
imptovement 62 all law enforcement and eriminal justice agencies in the area

encompassed by the plans; ' e

(4) encourage plans which provide for research and development; .
(5) encourage plans which provide for an appropriate balance between
fund allocationd for the several parts of the law enforcement and criminal

justico systems covered by theplans; . =~ . .0 . Y
© - (8) encourage plans which demonstrate the willingness of.the applicant
to assume the costs of improvements funded under this title after a reason-
able period of Federal assistance; and = . G e
" (7) encourage plans which exglore, the costs and benefits of .alternative
cotirses of action and promote e

clency and economy in management and
operations. S L

A

et
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TITLE III--RESEARCH, DEMONSTRATION, AND SPECIAL PROJECT
GRANTS

SEo. 301. It 1s the purpose of this title to encourage research and development
for the purpose of improving law enforcement and criminal justlce and developing
new methods for the prevention and reduction of crime.

Seo. 802. The Attorney General is authorized to make grants. to, or enter {rto
contracts with, institutions of higher education and other public agencles or
private organizations to conduct research, demonstrations, or special projects
which he determines will be of regional or national importance or will' make a
. ?lgnllﬂcant contribution to the improvement of law enforcement and criminal

ustlce,

SEo. 803, The Attorney General is authorized to make grants to institations of
higher education and other public agencies or private nonprofit organizations to
establish national or regional institutes for research and education pertaln!ng to
the purpose of this Act,

Sec. 804. A Federal grant authorized under section 802.0¢f 303 may be up to
100 per centum of the total cost of each project or institute for which such grant
is made. The Attorney General shall require, whenever feasible, as a condition
of approval of a grant under this title, that the reciplent contribute money, fa-
cilities, or services to carry out the purpose £or which the grant s sought.

SEc¢. 305. The Law Enforcement Assistance Act of 1085 (79 Stat. 823) is
repealed and superseded by this title: Provided, hotwever, That—

(a) the Attorney General hiay award nel grants, enter into new contracts
or obligate funds for the continuation of projects in accordance with the
provisions of the Law. Enforcemeént Assistance Aét, based upon applications
received under that Act prior to the effective date of this Act; .

- 5.(b):the Attorney General is authorized to obligate funds.for:the con-
- tinuation of projects approved under'the Law Enfoficement:Assistance Act

- prior to the effective daté of' thlq Act .to the extent that 8uch approval proa

vlded for continuation;:and ..

(c) any awardidg of grants, enterlxig into contracta or obllgatlon ‘of runds
under subsection :(a) or (b)‘ of this section:and ‘all- activities necessary .or
appropriate for the review, inspéction, audit,:final disposition and dissemina-
tion of project accomplishments with respect to projects which:dre approved
in accordance with the ‘provisions of the-Law- Enforcenient Assistance Act
and which continue in operation beyond the effective date of this Act may
be carrled on with funds appropriated nndér thls Act. e

TITLE (IV»-ADMINISTRATION

Sec, 401, (a) There shall be in.the Department of Justlee a' Director of Law
Enforcement and Criminal Justice Assigtance. who shall. be.appointed by the
President, by and with the advice and consent of the Senate, whose function
slllaiallAbe to assist the Attorney General in the performance of : his duties under
this Act.

(b) Sectlon 5316 of tile 5 of the United States Code I8 amended by the adai-
tion of the following at the end thereof :

“(18) Director of Law Enforcement and Griminal Juetlce Assistance »

SEo. 402, The Attorney General is authorized to appolnt such:technical or other
advisory committees to advise him in connection with the administration of this
Act as he deems necessary. Members of such commiftees not otherwise in the
employ of the United States, while attending meetings of the committees, shall
be entitled to receive compensation at-a rate to be fixed by the Attorney Gen-
eral, but not exceeding.$100 per diem, and while away from home or regular
place of business they may be allowed trayel expenses, including per diem in
lieu of subsistence, as authorized by law (5 U.S.0. 5703). for persons in the Gov-
ernment service employed intermittently.

SEo. 403. To insure that all Federal assistance to State and local programs for
law enforcement and eriminal justice is carried out in a coordinated manner, the
Attorney General is authorized to request any Federdl depattment or: agency to
supply such statistics, data, program reports,'and othér materials as he deems
necessary to carry out his functions under :this:Act. Each:such department or
agency s authorized to.cooperate with the Attorney General and; to the éxtent
permitted by law, to furnish such materials to thé: Attorney General. ‘Any Fed-
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Attorney General Crark. That would certainly be something well
worthihile and we would hope it would be done in the context of title
III. We would horethat it would not cause any significant delay in
enacting this legislation. Programs under titles II and III have to be
coordinated. The research and development grant program provides
an_anchor and foundation for the action grant program.

Senator Kenneby, Could I request your comments on those two
pieces of legislation. Thank you very much,

Senator McCrLeLLAN. Senator Hruska,

Senator Hruska, Thank you, Mr. Chairman,

Mr. Attorney General, you (Fave some figures for overall national
expenditure in the police field and you mentioned the figure of $4
billion. What is that for? o

Attorney General Crark. A little over $4 billion is the estimate
contained in the National Crime Commission report for all of the
wrocesses of criminal justice, Of that, about $2.8 billion is for State,
ocal and Federal police, About $1,030 million is for Federsl, State
and local corrections—all your prisons, all your jails, all other public
involvement in [prisohs and corrections. Something over $300 million
is the gross national expenditure for the criminal aspects of court
activities plus prosecution. It is amazing how little it is when you
consider the importance of the work,

Sena;"or HRruskd, Does $50 million go very far against such a
corpus ‘

Attorney General Crark. It is interesting to see how it goes. Let me
skip to-1989, if I might. With a corpus of $4 billion, if you have the
5 percent increase required by the bill Swhich has been the national
average) an increase of $200 millioit will be required before Federal
dollars are available, . . |

If you then have $300 million available for grant purposes on a
matching basis, this would involvé up to 60 percent to match to $200
million more from the States and local jurisdictions {0 bé added to the
$300 million that would mean an increased investment in that year of
$700 million to be added to the base of $4 billion. In'1 year the in-
orease would be three and a half times greater than our experience at
the presént time, |

Senator Hruska, Was there any thought given to the idea of a
Governor’s veto over this particular type of Federal grant?

- Attornoy Gleneral CLARE. It is a subject that can hardly escape your
attention in this general area today and it was considered. It is our
judgment that the justification for that is niuch more difficult to find
i law enforcement than in other areas. And the reason primarily is
that law enforcement has been basically a local function, Police ex-
penditures by local governments are about 214 times police expendi-
tures bf States, The a‘vemge’ State does not give any financial support
to local law enforcement. It has really no experience in local law en- .
forcement. The average State does not have an office to coordinate the
. adtivities of ioc{ul;law enforcement. Tliere is 1id real basis for the Gover-

rior of & State'In the exercise of his funttions to say that a!})articulnr
pi‘ggr,qm i bt sounid since he has no experience in-the field. .

‘Senator HruskA. But are not, the ci%ies and counties and all of their
notivities, creatures of the State legislature? Théy obtain their powers,.
tax ' bases, and ‘4 'fiumber of things fom the State legislatures, And, of
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course, the Governors often play a vital role in these functions. The
attorneys general of the States have general supervision of all major
criminal prosecutions and the trials. There is a very close supporting
relationship between States and cities. For exam&le, how can it be
said that New York City is free and clear of Sta vernment and
does not have any close ties or relationship in law enforcement. I can-
not follow that reasoning,.

Would you have a comment on this? It is not limited to New York,
but, generally, I cannot see any difference between this field and any
other fields.

Attorney General Cragk. I guess that police activities were the first
function of cities if not of government itself. It hifs been a function
we have left to the cities in this country. New York City provides an
illustration. There are 28,000 policemen there. The annual budget of
the New York City Police Department exceeds the budget of the U.S.
Department of Justice by $400 million. As far as I know the State
does not provide any funds for police protection in New York City.
They supply no advice. Only last year they established an office in the
State government involving one man and one staff assistant. What
can they contribute to the mighty police department of New York
CntAy, which has protected the geople for generations, :

8 far as the powers of the State attorneys generals are concerned,
the average attorney general of a State exercises no significant crim-
inal powers. Many have no legal authority in' this area. Those that do
have common law powers find it difficult to use them. A rare exception
is the State of California where there is & department of justice but
its functions, too, are limited. It tends to be on the prosecution side
rather than {ori.nvo‘lve police protection. And it exercises no control
over the local district attorneys in their handling of prosecutions.

Senator Hruska. Your bill emphasizes that we are prosecutors of
cases, - \ 2 Co

Attorney General CLark, Yes, ' = - ' o
Senator HruskA. Those claiming to be in the law enforcement part

‘

\

of Lustioe make up a very small percentage.
ttorney (Reneral CLARK. Yes, very small, S

‘Senator Hruska. In many, of the Middle Western States the Attor-
ney General prosecutes all appeals from trial courts and in many in-
stances partioipates in the prosecution of cases and trials in State dis-
trict courts, .. .~ .. ... - . A |

Attorney General Crark. There would be no need for a Governor
veto there because he would be directly involved, presumably.

. Senator HrusgA. Of course, when we experience breakdown:in a
city  police. force:due to either civil commotion or massive éivil dis-
obedience, the Governor steps jn,doeshenot? ... . - .
.- Attorney General Crark, He lias:to sometimes, unfort\m,qtelfr. SEE

. Senator HruskA. In thinking of the (}évernor, I wonder if the fear
of bypassing the State in'a program of: this kind ‘would: ndt grip the

ealrt as much. a8 other programs which tliey have discussed so:vigor:
ously. .'. ., o b L e e L
2 {toi'ney.General CrArg: My judginent is that it would not becausé
golioev departments are old-line agencies with which.the Governors have

ad a very minimal experience, connection, and relationship.; ... .
. Senator. Hruska. I do not know if you have convinced me. I-just
wanted to ascertain from you.whether that had regeived any thought,

»
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complied with and the plans submitted be complied with. Otherwise,
the very purposes of the act fail,

Senator Hruska. Exactly. As soon as that control is shifted over
from the local or State level, it finds its wa¥ into the Department of
Justice and the purposes of this act would fail ; but there they would be
contr:llefdi tand supervised. Apprehensions are being raised about this
aspect of it,

Attorney General Cr.ark. In my judgment, in view of the nature of
how police departments function and the extent of the Federal con-
tribution, the fears are unfounded. A

Senator Hruska. They were not unfounded in & number of Gov-
ernors this past year in the field of aid to dependent children, a flold
in which I had 8 years of personal experience.

They were not unfounded in medicare or tlie administration of the
water and sewage for municipalities with their requirement of com-
munity planning. And in the field of education, the cry is becoming
bigger and more vigorous as time on. More and more, the preroga-
tives of local schools are being taken away from them on the threat
that unless they do tlius and 8o, the Blan will not be complied with
and no more checks from Washington, D.C.

This is not my invention, This record has been made in other com-
mittees of this Congress, This is becoming increasingly well known.

I am confident it will not happen with the ﬂrsb# million, But
what about the $300 million level?. How long will that $300 million
lovel obtain{

Attorney General Crarx, In my judgment, it wilt probably inorease
if the program is successful as we hope, at least for several years and
then level off, and, hope'full{, terminate at some time. ’

Senator HruskA. Do you think it will terminate if it reaches as high
as $1.billion a yearf - ’ ‘

Attorne{ General Crark. I think that depends on man{ factors,
We cannot meaningfully predict now. In the last analysis, it involves
the amount of resources which local and State revenues can contribute
to law enforcement, - -

Senator HruskA, Them are some 200 Federal aid grant programs
now, The history of this country does ndt record many programs of a
co%x‘yamblo nature having gone out of existence.

ould it reach as high as $1 billion in the near futuret |

Attorney General Cr.arx. This is speculation, but I think that it is
conceivable that it ma}y;. ' | | )

Senator Hruska. Then no longer would it be a relatively small per-
centage of expenditures by the communities, ,

Attorney (leneral Crark. It would still be less than that part of
the iceberg now above the water. '

Senator Hruska, But still & part. S

Attorney General Crark. Tliat is State and local governments part.

Senator Hruska, That is the part of their's, subject to the winds of
political activities and political philosophy, - '

Attornéy General Crark. Curronts of the water are stronger than
those of the air, - _ | | ‘ '

- Senator HruskA. Yes} tahei' are; ' S

Now, repeatedly in the bill we do have spécific references to section
204(a) (2). These plans shall “incorporate innovations and advanced
techniques and contain a comprehensive outline of priorities for the
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Attorney General Crark. It can apply to any need of a police de-
partment ora corrections agency or & court. _ .
Senator Trurmonp. You have got a bill here then in which any
lice depirtment of any city in this Nation can ask Washington, our

overnment, to help to supply uniforms and clothing to their police-
men; isthat right? .

Attorney General CLArk. Well, that is a peculiar way of thinking
about it. But they could come out that way. We require, however,
that they have spent 105 percent before they are entitled to anything
from the Federal Government. We would look at the whole budget
together. Why in the world they would take out of all their budget
uniforms and put it in the Federal part? Whether they could get the
funds when they actually sought them for such a limited purpose or
not is another' question. But these funds would be available for any
need of a police department that met the qualifications.

Senator Trurmonp, Would that include shoés, too?

Attoriey Geriéral CLark., It could include shoes; yes.

Senator THUrRMOND. Well riow, 'suppose the Federal Government
said to the police departments over the country, s_ugpos'e'youx‘ director
says, “Now, I think the ‘policemen will look handsomer, better, and
appear more disciplined if they all used blue uniforms and ‘black
shoes, and we are going to withhold funds unless you buy blue iii-
formsand black shoes.” L '

‘Would yout director hiave that auithority todothaty ©

Attorney Geéneral Crark. Well, I think we would start looking for
anew diréctor about that time. - - I

' Senator Taoryonp. I know, but that'is not the question. I am
visualizing some Attorney Gereral other than Mr. Clark now, some-
one who might succeed ‘you some day.and be arbitrary. Would your
director have the right to withhold funds if the police departments
did not use the color unifoiri he wanted or the color shoes or the
quality of uniform or shoes that he wanted them touse?

Attorney General CLark. Hé has to have broad discretion, and in
theory he would probably have that discretion under the bill. ‘

. As a practical matter, the opportunity to exercisé it would be very
limited. The police are an independent type of person, and I just do
not thihk that is a real possibility, T o | :

Senator THurMonD. But you think he would have that authiority?

Attornoy General CLarx, Yes,sir. - ;
'Sendtor TrurMoND, Well, then, vadtil‘ddy

Sendtor THt ) ‘ our director also have the
authority to say that, “We don’t think a olt is & very good pistol. It
doesn’t get results, and, therefore, we are not going to 5% any funds
unless you buy Smith & Wesson pistols.” o

Would your director have the authority to withhold' funds unless
they used Smith & Wessoripistolsy = -

ttorney General Crark. I'think if some %qlice‘ depattment sought

Fedeéral funds for a type of weapon that we thought was dangerous or
gnﬁlfngglg or otherwise defective, that we would have a duty to with-

o 8, : T — .
~ Senator TrurMonD, 8¢ the Director Would have thie authority to
withhold funds as to'the 'kind 'of weapon of the quality of weapon
that the ¢ity police department or thé State law enforcement ‘agency
would purchase? : ; -

i
¢
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Attorney General Crark: I do not think he would be arbitrary, and
I think if he endeavored to exercise his dlscretlon as you have indi-
cated he would not last very long.

Senator TrHorMoND. But he would have the power, he would have
the discretion, to act.

Now, would any of this Federal money io to help pay the salaries of
Jaw enforcement officers, policemen, and ot :

Attorney General Crark. To thenr salaries?

Senator THURMOND, Yés.

Attorney Qeneral Crark. Yes, Some of it could go dlrectly into
salaries, up to'one:third of the Federal funds.

Senator THURMOND, In other words, then if this bill passes, the city
of Philadelghm, the city of Chxca%o or New York, for example, can
draw from the Federal éovemmen from the fundé that are available
up to one-third ‘of the cost of the policemen’s sala

Attorney General CrLark, No, it woiild not be nearly that mich, It
would be up to'oneé-third of Fe(ieral firids avm]able and granted. The
‘Federal fiinds—

Senator TrurMoND. T say insofar as thé'funds are availble,

Attorney General Ciark, Yes. But you said one-third of 'the pélice-
meh’s salaries. You havé to start with the base expenditure. You have
got to add 5 percent to that. Those dre all local payments. Over and
above thdt the Federal match'is 60 percent of the increment o#er 105
percent the first year. Now you ateé'not ‘goini to have a very ﬁe
inerement thefe. But only oné:thitd of that'60 percent could g tb’t
salaries themsdelves, and that would always be a tiny fraction 'of the
total salary expenditures. |

Senator Tmmuoun What do you figute that would amouiit to'in
the average law enforcement officer’s salary ¢ ,

Attorney General Ciark, Well, we'can work a hy othetﬁ;l if you
want to. Let us take & jurlsdictlon with a 100 bass 5690 pereent of it
is for sdlaries. That would mean 90 goes to sa’ariés. Leét us say that
they pro ﬁose to increase law enforcément expenditures by 10*flercent

during this year. That first 5 percent has to bé théir molisy. Two of
the remaining b percent has to be their moriéy, so that means 1'
cent of the Federal 3 percent ¢ould go to salarxés That is'1 perech on
a base of 110, which is one one- hundred and- tehlh of the total law
‘enforébment budget, |

Senator TraoRMOND, Hotw is sthaté B
.. Attorney General CLARK. Assummg that the apphcant put his orlg
‘inai 90 perce t into salaries g‘us 90 percent of his 7' percent share of

“the inérease m hig budget, 1 ederal dollar would go'intb'salaries for
‘ a proximately every-$96 of local monéy. At the same time the 'rate
new. investment for'la¥ enforcement phrposes wéuld' have been

‘ double%o

' ¥ Thoruoxp, So that if & mahi got $500 sa]at-y g moﬁth about
$5 80 of that would be from the Federal Govéernmenit]

. Attorney General Crakk. Well, it would all come thl‘ough the pblice
‘de artment, He could nét tell which was which

. .Senator THurMOND. Yes, I unde tand But that i4 about, ﬂie con
‘tribution thit would be max 6 by lﬂég overn bnt,: -

Attorney General Ciiakk, On'this hypothesis; thatlsi'ighé
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