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Pursuant to the Energy Policy and Conservation Act, Section 702 of the
Administrative Procedure Act, 5 U.S.C. 8 702, and Rule 15 of the Federal Rules
of Appellate Procedure, the States of New York, California, Connecticut,
Delaware, Illinois, Maryland, New Jersey, Oregon, Rhode Island, Vermont and
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they are reducing the civil penalty for such violations from $14 to $5.50 per tenth
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herein was published in the Federal Register on July 26, 2019. See 84 Fed. Reg.
36,007 (July 26, 2019).

A copy of the challenged final rule is attached as Exhibit A to this Petition.
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340-142-0005 Definitions as Used in This
Division Unless Otherwise Specified

340-142-0030 Emergency Action

340-142-0040 Required Reporting

340-142-0050 Reportable Quantities

340-142-0060 Cleanup Standards

340-142-0070 Approval Required for Use
of Chemicals

340-142-0080 Disposal of Recovered Spill
Materials

340-142-0090 Cieanup Report

340-142-0100 Sampling/Testing
Praceduras

340-142-0130 Incident Management and
Emergency Operations

(3) Oregon Administrative Rules, Chapter

340, Division 150,

340-150-0001 Purpose

340-150-0006 Applicability and Generat
Requirements

340-150-0008 Exemptions and Deferrals

340-150-0010 Definitions

340-150-0020 UST General Permit
Registration Certificate Required except
insofar as this provision appliesto a
person who does not own or operate an
underground storage tenk and except
insofar as the payment of fees is required

340-150-0021 Termination of Temporary
Permits

340-150-0052 Modification of Registration
Certificates for Changes in Ownership
and Permittee except insofar as the
payment of fees is required

340-150-0080 Denial, Suspension or
Revocation of General Permit
Registration Certificates except insofar as
this provision applies to a person who
does not own or operate an underground
starago tank

3401500102 Termination of Registration
Certificates

340-150-0110 UST General Permit
Registration, Annual Compliance and
Other Fees except insofar as the payment
of fees is required

340-150-0135 Genaral Requiremants for
Owners and Permittees

340-150-0137 UST Systems with Field-
Constructed Tanks and Airport Hydrat
Fuel Distribution Systems

340-150-0140 Requirements for Sellers of
USTs

340-150-0156 Performance of UST
Sarvices by Owners or Permittees

340-150-0160 General Permit
Requiremants for Installing an UST
System except insofar as this provision
applies to a person who does not own or
operate an underground storage tank

340-150-0163 General Permit
Requirements for Operating an UST
System except insofar as the pﬂymant of
fees is required

340-150-0167 General Permit _
Requiremaents for Tomporary Closure of
an UST System except insofar as the
payment of fees is required

340-150-0168 Goneral Permit
Reguirements for Decommissioning an
UST System by Pormanont Closure
except insofur as this provision applies
to a person who does not own or oporate
an underground storage tank and except
insofar as the payment of fees is required

340-150-0180 Site Assessment
Requirements for Permanent Closure or
Change-in-Service

340-150-0200 Training Requirements for
UST System Operators and Emergency
Response Information

340-150-0210 Training Requirements for
UST Operators

340-150-0302 Installation of Used USTs

340-150-0310 Spill and QOverfill Prevention
Equipment and Reguirements

340-150-0315 Priodic operation and
maintenance walkthrough inspections

340-150-0320 Corrosion Protection
Performance Standards for USTs and
Piping

340-150-0325 Operation and Maintenance
of Carrasion Protection

340-150-0350 UST System Repairs

340-150-0352 UST System Modifications
and Additions

340-150-0354 UST System Replacements

340-150-0360 Requirements for Internally
Lined USTs

340-150-0400 General Release Detection
Requirements for Patroleum UST
Systems

340-150-0410 Release Dotection
Requirements and Methods for
Underground Piping

340-150-0420 Release Deotection
Requirements for Hazardous Substance
UST Systems

340-150-0430 Inventory Contrel Method of
Release Detection

340-150-0435 Statistical Inventory
Recanciliation Methad of Release
Detection

340-150-0440 Manual Tank Gauging
Release Detection Method

340-150-0445 Tank Tightness Testing for
Release Detection and Investigation

340-150-0450 Automatic Tank Gauging
Release Detection Method

340-150-0465 Interstitial Monitoring
Release Detection Method

340-150-0470 Other Methods of Release
Detection

340-150-0500 Reporting Suspected
Releases

340-150-0510 Suspected Release
Investigation and Confirmation Steps

340-150-0520 Investigation Due to Off Site
Impacts

340-150-0540 Applicability to Previously
Closed UST Systems

340-150-0550 Definitions for OAR 340
1500555 and 340-150-0560

340-150-0555 Compliance Dates for USTs
and Piping

340-150-0560 Upgrading Requirements for
Existing UST Systems

(4) Orogan Administrative Rules, Chapter

340, Division 151

340-151-0001 Purpose

340-151-0010 Scope and Applicability

340-151-0015 Adoption and Applicability
of United States Environmental
Protection Agency Regulations

340-151-0020 Definitions

340-151-0025 Oregon-Specific Financial
Responsibility Requirements

* * * * *

[FR Doc, 2028-15311 Filed 7-25-19; 8:45 am)
BILLING CODE B5B0-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 578

[Pocket No. NHTSA-2018—0017)
RIN 2127-AL94

Civil Penalties

AGENCY: National Highway Traffic
Safety Administration (NHTSA},
Department of Transportation (DOT).
ACTION: Final rule,

SUMMARY: This final rule confirms the
determination NHTSA announced in
the notice of proposed rulemaking
(NPRM) that the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (Inflation Adjustment Act or
2015 Act) does not apply to the civil
penalty rate applicable to automobile
manufacturers that fail to meet
applicable corporate average fuel
economy (CAFE) standards and are
unable to offset such a deficit with
compliance credits. In addition, this
final rule is finalizing the agency's
determination that even if the Infiation
Adjustment Act applies, increasing the
CAFE civil penalty rate would have a
negative economic impact, and
therefore, in accordance with the Energy
Policy and Conservation Act of 1975
(EPCA) and the Energy Independence
and Security Act of 2007 (EISA}, the
current CAFE civil penalty rate of $5.50
should be retained, instead of increasing
to $14 in model year 2019.

DATES:

Effective dates: This rule is effectwe
as of September 24, 2019. Upon
reconsideration, this rule supersedes the
final rule published at 81 FR 95489,
December 28, 2016 (delayed at 82 FR
8694, January 30, 2017, 82 FR 15302,
March 28, 2017, 82 FR 29010, June 27,
2017, and 82 FR 32139, July 12, 2017),
which went into force in accordance
with the decision of the United States
Court of Appeals for the Second Circuit
in NRDC v. NHTSA, Case No, 17-2780.

Petitions for reconsideration: Petitions
for reconsideration of this final rule
must be received not later than
September 9, 20149,

ADDRESSES: Any petitions for
reconsideration should refer to the
docket number of this document and be
submitted to: Deputy Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue SE, West Building, Fourth
Floor, Washington, DC 20590,

FOR FURTHER INFORMATION CONTACT:
Kerry Kolodziej, Office of Chief
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Counsel, NHTSA, telephone (202} 366—
5263, facsimile (202) 366-3820, 1200
New Jersey Ave. SE, Washington, DC
20590,
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A, Executive Summary

As explained in the proposed rule (83
FR 13904 {April 2, 2018)), NHTSA has
almost forty years of experience in
implementing the corporate average fuel
economy (CAFE) program and its civil
penalty component. This includes
oversight and administration of the
program's operation, how the
automobile manufacturers respond to
CAFE standards and increases, and the
- role of civil penalties in achieving the
CAFE program's objectives. The CAFE
civil penalty provisions 49 U.5.C.
32912(b) and (c), established by EPCA,
are complex, containing statutory '
requirements that must be met if the
penalty amount is to be increased, as
well as a statutory cap of $10 on the
maximum penalty amount, among other
provisions, that distinguish it from
ordinary civil penalty provisions, such
as the general penalty for CAFE
violations found in 49 U.S.C. 32912(a}.

Alter the new administration taok
office and upon further consideration of
the issues, NHTSA determined that it
was appropriate and necessary to
reconsider the applicability of the
Federal Civil Penalties Inflation

Adjustment Act Improvements Act of
2015 (Inflation Adjustment Act or 2015
Act) to the CAFE civil penalty provision
found in EPCA. In reconsidering the
CAFE civil penalty rule and the
applicability of the 2015 Act to the
statutory provision, NHTSA had two
objectives: First, to determine whether
the CAFE civil penalty rate was the kind
of penalty to which the 2015 Act
applied, and second, if it did apply,
whether increasing the civil penalty rate
for the CAFE provision will have a
negative economic impact. NHTSA has
carefully considered these objectives
and comments received in reconsidering
the CAFE civil penalty statute that
NHTSA administers and the application
of the 2015 Actto it.?

As a result of this review, including
consideration of all the comments
received on its proposed rule, NHTSA
has reconsidered its earlier decisions
that accepted applicability of the 2015
Act and its predecessors to the CAFE
civil penalty provision in 49 U.5.C.
32912(b).2 Accordingly, NHTSA is
finalizing its determination that the
CAFE civil penalty rate is not a “civil
monetary penalty” that must be
adjusted for inflation under the 2015
Act. Prior to the proposed rule,

"NHTSA's Federal Register notifications

on its inflation adjustments under the
2015 Act did not consider whether the
CAFE civil penalty rate fit the definition
of a “'civil monetary penalty” subject to
adjustment under the 2015 Act, instead
praceeding—without analysis—as if the
2015 Act applied to the CAFE civil
penalty rate, After taking the
opportunity to reconsider this matter
and fully analyze the issue and consider
the comiments received on its proposal,
NHTSA concludes that the CAFE civil
penalty rate is not covered by the 2015
Act.

NHTSA is finalizing its determination
that civil penalties assessed for CAFE
violations under Section 32912(b) are
not a “penalty, fine, or other sanction
that” is either *a maximum amcunt” or
“a specific monetary amount.” * As

1 This final rule is promulgated undar NHTSA's
authorily, delegated to it by the Secrelary (49 CFR
1.95(a)), under 49 U.S.C. Chapier 329. Cf. Opinion,
ECF No. 205, NROC v. NHTSA, Case No. 17-2780,
al 13, 17 (2d Cir., June 29, 2018) [ciling the “judicial
review provision of EPCA [49 U.5.C. 32909[a)] as
“ihe legislative autharization 1o petition for roview
of NHTSA's indefinite delay rule: “Judicial review
here is anthorized by Section 326809 of EPCA.").

2NHTSA has the authorily 1o reconsider its prior
rules for the reasons described in Section I).1.

2 As discussed bolow, this dotermination reflects
a change in NHTSA’s position on this issue from
when NHTSA previously adjusted the CAFE civil
penally rate from 85 to $5.50 in 1997 and its earlier
onnouncements of adjustments of the rate to $14 in
its July 2016 intarim final rule and its Decombar
2016 [inal rule. '

"

explained in the proposed rule, the civil
penalties under consideration here are
part of a complicated market-based
enforcement mechanism, Any potential
civil penalties for failing to satisfy fuel
economy requirements, unlike other
civil penalties, are not determined until
the conclusion of a complex formula,
credit-earning arrangement, and credit
transfer and trading program. In fact,
after NHTSA determines there is a
violation, the ultimate penalty assessed
is based on the noncompliant
manufacturer’s decision, not NHTSA's,
on whether and how to acquire and
apply any credits that may be available
to the manufacturer, and on the
decisions of other manufacturers to earn
and sell credits to a potentially liable
manufacturer.4 Manufacturers can also
claim future credits as a means of
meeting their current liability based
upon projected credits to be earned
within three subsequent maodel years.
The amount that a manufacturer might
actually pay under the CAFE civil
penalty statute is dependent upon a
fluid, multi-year process, invalving
credit trading with other manufacturers
at unknown prices and unverifiable
credits to be earned in the future. In
other words, what the noncompliant
manufacturer pays is much mare the
function of market forces, trading of
credits, and manufacturers’ projections
of future performance, than it is just the
application of the CAFE penalty rate.
Mereover, after consideration of
comments, NHTSA concludes that
Congress did not intend for the 2015 Act
to apply to this specialized civil penalty
rate, which has longstanding, strict
procedures previously enacted by
Congress that limit NHTSA's ability to
increase the rate. Congress specifically
conternplated that increases to the CAFE
civil penalty rate for manufacturer non-
compliance with CAFE standards may
be appropriate and necessary and
included a mechanism in the statute for
such increases. Critically, this
mechanism requires the Secretary of
Transportation to determine specifically
that any such increase will not lead to
certain specific negative economic
effects, In addition, Congress explicitly
limited any such increase to $10 per
tenth of a mile per gallon.5 These
restrictions have been in place since the
statute was amended in 1978, Though
Congress later amended the CAFE civil
Penalty provision in 2007, Congress left
in place unaltered both the mechanism
for increases and the upper limit of an
increased civil penalty under the

4 See 49 U.S.C. 32903.

5 NHTSA concludes the 2015 Act also does nat
apply ta the 510 cap.
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statute. NHTSA’s determination
regarding the applicability of the 2015
Act to the EPCA CAFE civil penalty
provision is also confirmed by the
Office of Management and Budget
(OMB), the office directed by Congress
to issue guidance on the

implementation of the 2015 Act. OMB's

views regarding the applicability of the
2015 Act to the EPCA CAFE civil
penalty provision are set forth in a
comprehensive opinion included in the
docket for this final rule, in which OMB
concurs with NHTSA's assessment that
the 2015 Act does not apply to the
CAFE civil penalty rate.® OMB -
supported its conclusion by noting first,
that it was not aware of any other
penalty scheme with the unique features
. of the CAFE civil penalty scheme, and
also “[ijn light of (1) EPCA's distinction
between the penalty rate and the
penalty itself, (2) the incompatibility of
the structure of the CAFE penalty
scheme and the 2015 Act, and (3) the
inconsistent treatment of the CAFE
penalty rate under inflation adjustment
schemes over time." These factors,
which OMB found supportive of
NHTSA'’s conclusion that the 2015 Act
does not apply to the CAFE civil penalty
rate, are discussed throughout this
document.

In addition to reconsidering the
application of the 2015 Act to the EPCA
CAFE civil penalty provision, NHTSA
has reconsidered its decisions in the
July 2016 interim final rule and
December 2016 final rule to increase the
CAFE civil penalty rate and, as a result,
is retaining the current civil penalty rate
applicable to 48 U.5.C. 32912(b) of
$5.50 per tenth of a mile per gallon for
automobile manufacturers that do not
meet applicable CAFE standards and are
unable to offset such a deficit with
compliance credits, rather than
increasing the rate to $14 in model year
2019. '

Even if the 2015 Act is applied to the
CAFE civil penalty rate, NHTSA has
determined that the rate should remain
the same in order to comply with EPCA,
which must be read harmoniously with
the 2015 Act. The 2015 Act confers
discretion to the head of each agency to
adjust the amount of a civil monetary
penalty by less than the amount
otherwise required for the initial
adjustment, with the concurrence of the
Director of the Office of Management
and Budget, upon determining that
doing so would have a “negative

8July 12, 2019 Letter from Russsl! T. Vought,
Acting Director of the OHico of Management and
Budget, to Elaine L, Cheo, Sccratary of the Uniled
States Departmonl of Transportation, available at
Dackel Mo, NHTSA-2018-0017-018 (OMB Non-
Applicability Letter).

economic impact.” In EPCA, Congress
previously identified specific factors
that NHTSA is required to consider
before making a determination about the
“impact on the economy” as a
prerequisite to increasing the applicable
civil penalty rate. NHTSA believes that
these statutory criteria are appropriate
for deterrnining whether an increase in
the CAFE civil penalty rate would have
a “negative economic impact” for
purposes of the 2015 Act. Under EPCA,
NHTSA faces a heavy burdento
demonstrate that increasing the civil
penalty rate “will not have a substantial
deleterious impact on the economy of
the United States, a State, or a region of
a State.” Specifically, in order to
establish that the increase would not
have that “*substantial deleterious
impact,”" NHTSA would need to
affirmatively determine that it is likely
that the increase would not cause a
significant incréase in unemployment in
& State or a region of a State; adversely
affect compatition; or cause a significant
increase in automobile imports. In light
of those statutery factors—and the
absence of persuasive evidence to
support making the EPCA findings—
NHTSA concludes that increasing the
CAFE civil penalty rate would have a
negative economic impact. Thus,
NHTSA is not adjusting the rate under
the 2015 Act, even if it applied.

Even if EPCA’s statutory factors for
increasing civil penalties are not
applied, NHTSA has determined, after
consideration of comments, that the $14
penalty will lead to a negative economic
impact that merits leaving the CAFE
civil penalty rate at $5.50. Based on
available information, including
information provided by commenters,
the effect of applying the 2015 Act to
the CAFE civil penalty would
potentially drastically increase
manufacturers’ costs of compliance.
OMB has concurred with NHTSA’s
determination that increasing the CAFE
civil penalty rate by the otherwise
required amount will have a negative
economic impact.”

In summary, NHTSA concludes that:

= The 2015 Act does not apply 1o the
CAFE civil penalty rate, so no rate
increase is permitted, except pursuant
to the scheme established in EPCA;

¢ Even if the 2015 Act did apply to
the CAFE civil penalty rate, the 2015
Act must be read in conjunction with
EPCA, and considering the EPCA
factors, increasing the CAFE penalty

7Tuly 12, 2019 Leller from Russell T, Vought,
Acting Director of the Office of Management and
Budgel, to Elaine L. Chao, Secretary of the United
States Deparimeni of Transpartalion, availehle at
Dackel Na. NH1'SA-2018-0017-0016 (OMB
Negative Economic Impeact Letter).

rate to $14 would have a “negative
economic impact”; and

» Even if the EPCA factors did not
apply, increasing the CAFE civil penalty
rate to $14 would still have a "'negative
economic impact.”

The result is the same under all of these
scenarios: The CAFE civil penalty rate
is and will continue to be set at $5.50,
rather than increasing to $14 in MY
20198

In EPCA, Cengress also imposed a cap
of $10 on the CAFE civil penalty rate.
NHTSA has determined that this
statutory cap also does not meet the
definition of a “civil monetary penalty”
that requires adjustment under the 2015
Act. OMB agrees with this assessment.?
Thus, even if the CAFE civil penalty
rate is a “‘civil menetary penalty” under
the 2015 Act and regardless of whether
increasing it would have a “negative
economic impact,” NHTSA has
determined that any increase would be
statutorily capped by EPCA at $10.

The generanemalty in49 U.S.C.
32012{a) for other violations of EPCA, as
amended, promulgated in 49 CFR
578.6[h)(1), is subject to additional
inflationary adjustments for 2017, 2018,
and 2019. In this rule, NHTSA is
finalizing the 2017, 2018, and 2019
inflationary adjustments to this general
penalty amount.

B. Background
1. CAFE Program

NHTSA sets 10 and enforces 11
corporate average fuel economy {CAFE)
standards for the United States light-
duty vehicle fleet, and in doing so,
assesses civil penalties against vehicle
manufacturers that fall short of the
standards and are unable to make up the
shortfall with credits.22 The civil
penalty amount for CAFE non-
compliance was originally set by statute
in 1975, and since 1997, has included
a rate of $5.50 per each tenth of a mile
per gallon (0.1) that a manufacturer's
fleet average CAFE level falls short of
the applicable standard. This shortfall
amount is then multiplied by the
number of vehicles in that
manufacturer’s fleet.1? The hasic

1 Withaut this rale, the CAFE civil penalty rale
waould increase to 514 beginning with ¢ivil
penalties assessed for model year 2019,

*+0OMB Non-Applicabilily Lelier.

1049 1.5.C. 32902,

1140 U.5.C. 32011, 32012,

1ZCredils may be either eerned (far over-
compliance by a given manufacturer's fleet, in a
given model year), transferred (from one fleet to
another), or purchased {in which case, another
manufacturer earned the crediis by over-complying
and chose to sell that surplus). 49 U.5.C. 32903.

12 A manufacturer may hava up to threo fleots of
vehicles, for CAFE compliance purposes, in any

Conlineed
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equation for calculating a
manufacturer’s civil penalty amount
hefore accounting for credits, is as
follows:

(penalty rate) x (amount of shortfall, in
tenths of an mpg} x (number of
vehicles in manufacturer's fleet).

Automakers have paid more than
$890 million in CAFE civil penalties, up

to and including model year (MY) 2014

vehicles.’4 On top of the costs of paying

these civil penalties, manufacturers -
have also spent additional money
towards generating overcompliance
credits and purchasing credits from
other manufacturers. Starting with the
model year 2011, provisions in the

CATFE program provided for credit

transfers among a manufacturer's

various fleets, Commencing with that
model year, the law also provided for
trading between vehicle manufacturers,
which has allowed vehicle
manufacturers the opportunity to
acquire credits from competitors rather
than paying civil penalties for non-
compliance. Manufacturers are required
to notify NHTSA of the volumes of
credits traded or sold, but the agency
does not receive any information
regarding total cost paid or cost per
credit. Thus, while NHTSA is not aware
of the amount of money manufacturers
spend on generating overcompliance
credits or purchasing credits from other
manufacturers, NHTSA believes it is
likely that credit generation and credit
purchases involve significant
expenditures. Moreover, NHTSA
expects that an increase in the penalty
rate, which would apply to all
manufacturers, would result in an
increase in such expenditures,*®

given modol year—a domestic passenger cor fleet,
an import passanger car fleet, and a light truck fleet,
Each Aeat helanging to eoch manufacturer has its
own compliance obligation, with the potential for
cither over-compliance or under-compiianco. There
is no overarching CAFE requiremonl for a
manniacinrer’s iolal production,

1 Panally reporling for MY15 and newer vehicles
was not raporled at the time of this rule. The
highest CAFE penalty paid to date for a shortfall in
a singls flect was $30,257,920, paid by
DaimlerChrysler for ils import passenger car {leet in
MY 2005, Since MY 2012, only Jaguer Land Raver
and Volve have paid civil penallics. See hitps:#
one.nhisa.gov/cafe_pic/CAFE_PIC Fines_

LIVE, html,

15 Sep 83 FR 13904, 13916 (Apr. 2, 2018)
(“[lIncreasing the penatly rale to $14 would lead to
significantly greater costs than the agancy had
enticipated when il set the CAFE standards becausge
munufaciurers who had planned to uso ponaliies as
one way to make up their shortfalt would now need
to pay increased penalty amounts, purchaso
additional credits at likely higher prices, or make
modifications to their vehicles outside of their
ordinary redesign cycles. NFITSA believes all of
thase aplions would increase manufacturers”
compliance cosls, many of which would be passed
along 1o consumers.”). NHTSA did nat receive any
commenis providing information to Lhe conlrary.

Because of expected shortfalls in CAFE
compliance in current and upcoming
mode] years, the agency curzently
anticipates many manufacturers will
face the possibility of larger
expenditures on CAFE penalties or
increased costs to acquire credits over
the next several years than at present,18
NHTSA has long had authority under
the Energy Policy and Conservation Act
(EPCA) of 1975, Public Law 94-163,
508, 89 Stat. 912 (1975), to raise the
amount of the penalty for CAFE
shortfalls if it makes certain findings,'?
as well as the authority to comprormise
and remit such penalties under certain
circumstances.18 Recognizing the
economic harm that increases in CAFE
civil penalties could have on the
automobile industry and the economy
as a whole, Congress capped any
increase in the original statutory penalty

rate at $10 per tenth of a mile per gallon. -

Further—and significantly—Congress
has forbidden NHTSA from increasing
the CAFE civil penalty rate under EPCA
unless NHTSA concludes through
rulemaking that the increase in the
penalty rate both (1) will resukt in, or
substantially further, substantial energy
conservation for automobiles in model
years in which the increased penalty
may be imposed, and (2) will not have

a substantial deleterious impact on the
economy of the United States, a State,
or a region of the State, A finding of “no
substantial deleterious impact” may
only be made if NHTSA determines that
it is lkely that the increase in the
penalty (A) will not cause a significant

- increase in unemployment in a State or

a region of a State, (B) adversely affect
competition, or (C} cause a significant
increase in artomobile imports.
Nowhere does EPCA define
“substantial” or “significant” in the
context of this provision.

The authority to compromise and
remit penalties is extremely limited and
must be applied on a case-by-case basis,
If NHTSA seeks to compromise or remit
penalties for a given manufacturer, a
rulemaking is not necessary, but the
amount of a penalty may be

~compromised or remitted only to the

extent {1) necessary to prevent a
manufackurer's insolvency or
bankruptcy, (2) the manufacturer shows
that the violation was caused by an act

W NHTSA's “Manufaciurer Projected Fuel
Economy Performance Reporl™ indicates that the
total U.S. fleel projected fuel economy value fails
to meet the standards for model year 2017 and
increasingly so Tor madel year 2018, Available at
hitps:/fone nhisa,gov/CAFE PIC/MY 2017 and_
2018_Frojected_Fuel_Economy_Performance__
Report.pdf (Apr. 30, 2018).

1749 U.8.C. 32912.

w439 U.S.C. 32013,

of God, a strike, or a fire, or (3) the
Federal Trade Commission certifies that
a reductien in the penalty is necessary
to prevent a substantial lessening of
competition. NHTSA has never
previously attempted to undertake this
process. To date, NHTSA. has never
utilized its ability to compromise or
remit a CAFE civil penalty. These
various statutory provisions and
requirements, coupled with the formula
for determining the total potential civil
penalty due from a manufacturer,
demonstrate the unique nature of the
CAFE civil penalty provision and
distinguish it from a typical civil
penalty provisicn that merely sets forth
an amount to be paid for a regulatory
violation.

2. Civil Penalties Inflation Adjustment
Act Improvements Act of 2015

On November 2, 2015, the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act (Inflation
Adjustment Act or 2015 Act), Public
Law 114-74, Section 701, was signed
into law, The 2015 Act required Federal
agencies to make an initial “catch-up”
adjustment to the “civil monetary
penalties,” as defined, they administer
through an interim final rule and then
to make subsequent annual adjustments
for inflation,1® The amount of increase
for any “catch-up’’ adjustment to a civil
monetary penalty pursuant to the 2015
Act was limited to 150 percent of the
then-current penalty. Unless an
exception applied, agencies were
required to issue an interim final rule
for the initial “catch-up” adjustment—
without providing the opportunity for
public comment ordinarily required
under the Administrative Procedure Act
(APA)—by July 1, 2016,2°

18 A *“civil monatary penalty’ means any penally,

fine, or other sanclion” that meels three
requirements: the “penally, line, or other sanclion”
must be “for a specific monetary amount as
provided by Federal Jaw™ or have “'a maximum
amounl provided for by Federal law"; the 'penally,
fing, or pther sanclion” must be “'assessed or
enforced hy an agency pursuant 10 Fedoral law"';
and the “penally, fine, or other sanction™ must be
+assessed or enforced pursuant to an adminisirative
praceeding or a civil action in the Federsl courts.”
28 U,5.C. 2461 nale, Federal Civil Penaliies
Inflation Adjusiment 3(2). .

“0°The 2016 Act authorized full notice-and-
comment mlemaking procedures if the head of an
agoncy was adjusting the amount of a civil
monetary penally by less than the otherwise
requirsd amount because she determined either that
increasing the civil monstary penalty by the
alherwise required amouni would have a negative
aconomic impact or that tho sociol costs of
increasing the civil monetary penalty by the
otherwise required amouni outweighed the benefits.
Such a determination required the concurrenco of
Lhe Director of the Office of Management and
Budget. 28 1U.5.C. 2461 note, Federal Civil Penulties
Inflation Adjusiment 4{(c).



Federal Register/Vol.

84, No. 144/Friday, July- 26, 2019/Rules and Regulations

36011

The method of calculating
inflationary adjustments in the 2015 Act
- differs substantially from the methods
used in past inflationary adjustment
rulemakings conducted pursuant to the
Federal Civil Penalties Inflation
Adjustiment Act of 1990 {the 1990
Inflation Adjustment Act), Public Law
101-410. Civil penalty adjustments
under the 1990 Inflation Adjustment
Act were conducted under rules that
sometimes required significant rounding
of figures. For example, any increase
determined under the 1990 Inflation
Adjustment Act had to be rounded to
the nearest multiple of $25,000 in the
case of penalties greater than $200,000.
Under these rules, NHTSA never
adjusted the CAFE civil penalty rate
abave $5.50.

The 2015 Act altered these rounding
rules, Now, penalties are simply
rounded to the nearest $1. Furthermore,
the 2015 Act “resets” the inflation
calculations by excluding prior
inflationary adjustments under the 1990
Inflation Adjustment Act. To do this,
the 2015 Act requires agencies to
identify, for each civil monetary
penalty, the year and corresponding
amount(s) for which the maximum
penalty level or range of minimum and
maximum penalties was established
(i.e., originally enacted by Congress) or
last adjusted other than pursuant to the
1990 Inflation Adjustment Act.

Significantly, Congress also included
a provision in the 2015 Act that directed
the Director of OMB to issue periodic
guidance to agencies implementing the
inflation adjustments required under the
2015 Act. The Director of OMB
provided initial guidance to agencies in
a February 24, 2016 memorandum.?? In
that guidance, OMB specifically
instructed agencies to identify the
penalties to which the 2015 Act would
apply among the penalties that each
agency is responsible for administering,
and noted that:

Agencies with questions on the
applicability of the inflstion adjustment
requirement to an individual penalty, should
first consult with the Office of Gensoral
Counsel of the agency for the applicable
statute, and then seek clarifying guidance
from OMB if necessary.22

Subsequent guidance from OMB
reiterated agencies’ responsibility to
identify applicable penalties and to

21 Memorandum from the Ditecior of OME 1o
Heads of Executive Depariments and Agencies,
implomentation of the Fedoral Civil Penalties
Inflation Adjustmant Act Improvemonts Act of 2015
[Feb. 24, 2016), available online ol fttps.//
www.whilehouse.govisitesiwhitehouse,govifiles/
omb/memoranda/2016/m-16-06,pdf (last accessed
May 22, 2018).

22 id,

consult with the individual agency’s
Office of General Counsel and to sesk
clarifying guidance from OMB with
questions regarding the applicability of
the 2015 Act to particular penalties.??

For those penalties subject to the
statute’s definition of “civil monetary
penalties,” the memorandum provided
guidance on how to calculate the initial
adjustment required by the 2015 Act.
The initial catch up adjustment is based
on the change between the Consumer -
Price Index for all Urban Consumers
(CPI-U) for the month of October in the
year the penalty amount was established
or last adjusted by Congress and the
October 2015 CPI-U. The February 24,
2016 memorandum contains a table
with a multiplier for the change in CPI-
U from the year the penalty was
established or last adjusted to 2015. To
arrive at the adjusted penalty, the
agency must multiply the penalty
amount when it was established or last
adjusted by Congress, excluding
adjustments under the 1990 Inflation
Adjustment Act, by the multiplier for
the increase in CPI-U from the year the
penalty was established or adjusted as
provided in the February 24, 2016
memorandum. The 2015 Act limits the
initial inflationary increase to 150
percent of the current penalty. To
determine whether the increase in the
adjusted penalty is less than 150
percent, the agency must multiply the
current penalty by 250 percent. The
adjusted penalty is the lesser of either
the adjusted penalty based on the
multiplier for CPI-U in Table A of the
February 24, 2016 memorandum or an
amount equal to 250% of the current
penalty,

Additionally, the 2015 Act gives
agencies discretion to adjust the amount
of a civil monetary penalty by less than
otherwise required if the agency
determines that increasing the civil

21 Memarandum [rom the Director of OMD to
Heads of Executive Depariments and Agencies,
Implemeniation of the 2017 Annual Adjustment
Pursuani io the Federal Civil Penslties Inflation
Adjustment Act Improvemenls Acl of 2015 (Dec. 16,
2016), available online at kitps://wwv.avhitehouse
.Bov/sites/whitehouse.govifiles/omb/memoranda/
2017/m-17-11_0,pdf {last accessed July 10, 2018);
Momorandum from the Direclor of OMB 1o Heads
of Executive Depariments and Agencies,
Implementation of Penalty Inflalion Adjustments
for 2018, Pursuani to the Federal Civil Penalties
Infntion Adjusimeni Act Improvements Act of 2015

(Dec. 15, 2017), availeble online a1 kitps://

wivwavhitehouse,goviwp-content/uploads/201 7711/
M-18-03.pdf (last aczessed July 10, 2018}
Memorandum from the Director of OMB ta Heads
of Execitive Deparlments and Agencies,
Implemoeniation of Penslty Inflalion Adjustments
for 2019, Pursuant {0 the Federal Civil Penalties
[nflation Adjusiment Act Impravemeonts Act of 2015
[Dec. 14, 2018), svailable online a1 hitps://

© www.awvhilehouse.gov/wp-contentfuploods/2017/11/

m_19_04,pdf (last eccessed May 31, 2019).

monetary penalty by the otherwise
required amount will have either a
negative economic impact or if the
social costs of the increased civil
monetary penalty will outweigh the
benefits.2? In either instance, the agency
must publish a notice, take and consider
comiments on this finding, and receive
concurrence on this determination from
the Director of OMB prior to finalizing

a lower civil penalty amount.

3. NHTSA's Actions to Date Regarding
CAFE Civil Penalties

a. Interim Final Rule

On July 5, 2018, NHTSA published an
interim final rule, without notice and
comment, adopting inflation
adjustments for civil penalties under its
administration, following the procedure
and the formula in the 2015 Act.
NHTSA did not analyze at that time
whether the 2015 Act applied to all of
its civil penalties. One of the
adjustments NHTSA made at the time
was raising the civil penalty rate for
CAFE non-compliance from $5.50 to
$14.25 NHTSA also indicated in that
notice that the maximum penalty rate
that the Secretary is permitted to
establish for such violations would
increase from $10 to $25, although this
was not codified in the regulatory text.20
NHTSA made these adjustments
without seeking public comment and
without discussing with the Department
of Transportation Office of General
Counsel whether the 2015 Act applied
to these rates, whether the adjustments
conflict with EPCA’s penalty rate
increase procedures, or whether making
the adjustments would have negative
economic consequences. NHTSA also
raised the maximum civil penalty for
other violations of EPCA, as amended,
to $40,000.27

In response to the changes to the
CAFE penalty provisions issued in the
interim final rule, the Alliance of
Automobile Manufacturers {Alliance)
and the Association of Global
Automakers (Global) jointly petitioned
NHTSA for reconsideration (the
Industry Petition).2¢ The Industry

24 Public Law 114-74, Sec. 701[c).

2581 FR 43524 (July 5. 2016). This interim final
rule also updated the maximum givil penalty
amounts for violations of all stalutes and
regulations administered by NHTSA, and was not
limiled solely to penalties adminisiered for CAFE
violetions.

26 For the reasons described in Section D.5, the
maximum penelty rate that Lhe Secretary is
permitted 1o establish for such violetions is $10.

2781 FR. 43524 (July 5, 2016).

24 Tapuar Land Rover North America, LLC also
filed a petition for reconsideration in response 10
the July 5, 2016 interim final rule raising the samn
concerns as those raiscd in the Industry Pelition,

i Continued
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Petition raised concerns with the
significant impact, which they
estimated to be at least $1 billion
annually, that the increased penalty rate
would have on CAFE compliance costs.
Specifically, the Industry Petition
raised: The issue of retroactivity
(applying the penalty increase
associated with model years that have
already heen completed or for which a
company's compliance plan had already
been **set”); which *'base year” {i.e., the
year the penalty was established or last
adjusted) NHTSA should use for
calculating the adjusted penalty rate;
and whether an increase in the penalty
rate to $14 would cause a *'negative
economic impact."

b. Final Rule

In response to the Industry Petition,
NHTSA issued a final rule on December
28, 2016.22 In that rule, NHTSA agreed
that raising the penalty rate for model
years already fully complete would be
inappropriate, given how courts
generally disfavor the retroactive
application of statutes. NHTSA also
agreed that raising the rate for model
years for which product changes were
infeasible due to lack of lead time did
not seem consistent with Congress’
intent that the CAFE program be
responsive to consumer demand.
NHTSA therefore stated that it would
not apply the inflation-adjusted penalty
rate of $14 until model year 2019, as the
agency believed that would be the first
year in which product changes could be
made in response to the higher penalty
rate.

Beginning in January 2017, NHTSA
took action to delay the effective date of
the December 2016 final rule.3® As a
result of a recent decision of the United
States Court of Appeals for the Second
Circuit, that December 2016 final rule is
now in force.3! That decision by the
Second Circuit does not affect NHTSA’s
authority to reconsider the applicability
of the 2015 Act to the EPCA CAFE civil
penalty provision through notice-and-
comment rulemaking and to issue this

Both petitions, along with a supplement ta the
Indusiry Petition, ean bo found in Docket 1D
NHTSA—2016-0075 al www.regniations.gov.

03] FR 95489 (December 28, 2016). The
December 216 final rule did not impact the
portions of the July 5. 2016 interim. final rule not
dealing with CAFE, which are expecled 1o ba
linalized as part of NHT'SA's 2019 inflationary
adjustments.

a2 FR B694 (January 30, 2017); 82 FR 15302
[March 28, 2017); 82 FR 29009 (June 27, 2017); 82
FR 32139 (July 12, 2017),

M Order, ECF Nao, 196, NRDC v, NHTSA, Case Np,
17-2780 (2d Cir., Apr. 24, 2018); Opinion, ECF No.
205, NHDC v, NHTSA, Case No. 17-2780, al 44 (2d
Cir,, June 29, 2018) ("The Civil Penalties Rule, 81
FR 45,489, 95,480-92 (Dacember 28, 2016), no
longer suspended, is now in force.”). .

final rule.?2 Absent this final rule
determining that the 2015 Act does not
apply to the CAFE civil penalty rate, the
rate would have increased beginning
with model year 2019 for
noncompliances that will likely be
determined in approximately late
2020,93

¢. Initial Reconsideration and Request
for Comments

In light of CAFE compliance data
submitted by manufacturers to NHTSA
showing that many automakers would
begin to fall behind in meeting their
applicable CAFE standards beginning in
model years 2016 and 2017,4 in July
2017, the agency indicated it was
reconsidering its earlier decision in the
July 2016 interim final rule to increase
the CAFE civil penalty rate. In that
raconsideration announcement, the
agency explained that it was, for the
first time, seeking public comment on
the legal, factual, and policy issues
implicated by the question of whether
the rate should be increased. NHTSA
requested public comment on whether
and, if so, how to amend the CAFE civil
penalty rate 3%

d. Notice of Proposed Rulemaking

On April 2, 2018, NHTSA published
a notice of proposed rulemaking
(NPRM) announcing that it had
tentatively determined, upon
reconsideration, that the 2015 Act
should not be applied to the CAFE civil

2 NHTSA is pormitted to issup this final rle for
ibe reasons explained in Section D1,

21 §ee: 81 FR 95489, 05492 (Dac. 28, 2016). Civil
ponaltics are determined afier the end of a mode]
year, following NHTSA's receipt of finsel reports
Irom the Environmental Proteclion Agency (EPA),
i.e,, mo earlier than April 2020 {or madal year 2019
noncompliance, See 77 FR 62624, 63126 (Oct. 15,
2012).

34 'MYs 2016 and 2017 Projected Fuel Economy
Performance Report,” Fabruary 14, 2017, available
al hitps:Hfone.nhisa.govicafe_picf
Additionalinfo.htm.

3382 FR 32140 (July 12, 2017). Comments on this
‘document can be found at: https://
wwiw.regulations.govidocket?D=NHTSA-2017-0058.
In the NPRM, NHTSA gencrally described the
cammenla it received in response to its
recansideration notice, including thal *[v]ehicle
manufachurers, either directly or via their respective
ropresacling organizations, also expressed support
for the reconsideration af the 2016 fingl rule." 83
FR 13504, 13907 (Apr. 2, 2018). NHTSA did not
intgnd ta snggesl, as ene commenter 1o the NPRM
read it, that aff “the vehiclo manufaciurars who
submilled commenis uniformly supported
reconsideration of the CAFE penally increase,”
Comment by Workhorse Group Ine., NHTSA—-2018-
0017-0018 (Workharse Commant), al 2 n.3. NHTSA
acknowledges that one electric vehicle
manufuclurer, Faraday Folure, submitted a
camment 1o the reconsideration natice requesting
that NHTSA consider the economic impact of a
change ta the CAFE civil penslty rate on electric
vehicle manufacturers, See Docket ID NHTSA-~
2017-0059-0016. NHTSA discusses this issue
below.

penalty formula provision found in 49
U.8.C. 32912 and proposed to retain the
current civil penalty rate of $5.50 per .1
of a mile per gallon, rather than to
increase it to $14 beginning in model
year 2019.2¢ Through its reconsideration
of the applicability of the 2015 Act to
the CAFE civil penalty rate, NHTSA is
carrying out its responsibility, as OMB
instructed in its guidance, to determine
whether the penalties under its
jurisdiction are “‘civil monetary
penalt[ies]” as defined by the 2015
Act.?? The agency’s proposal is hased on
a legal determination, after
reconsideration, that the CAFE civil
penalty rate is not a “civil monetary
penalty" as contemplated by the 2015
Act and that therefore the 2015 Act does
not apply to the NHTSA CAFE civil
penalty formula. Specifically, NHTSA
proposed that the formula is not a
“penalty, fine, or other sanction” that is
either “‘a specific monetary amount” or
“a maximum amount.” Instead, as OMB
highlights in the docketed opinion, 38
Congress expressly described the rate in
the CAFE statute as an "amount . . .to
be used in calculating a civil penalty,”
not a *“civil penalty” itself,3® The CAFE
statute outlines a process that NHTSA
vses to determine a potential penalty
and that manufacturers use to determine
their specific penalty. In particular, the
$5.50 per .1 mile is merely a rate that
goes into a complex, statutory formula
used to calculate a potential penalty
amount, but the actual civil penalty
amount ultimately depends on the
decisions of both the violator and
potentially other manufacturers.

This proposal reflected a change in
NHTSA’s position on this issue from
when NHTSA previously adjusted the
CAFE civil penalty rate from 35 to
$5.50. Mindful of the Alliance and
Global’s comment that “the practical
and legal issues implicated by such a
reduction may prove to be
insuperable,” 40 at this time, NHTSA is

38 NHTSA's reconsiderntion authorily is

discussed in Section D,1,

27 OMD's February 2016 guidence confirms thet
each agency is “'respensible for identifying the civi)
manetary penaliies that fatl under the statuies and
regulations [il] enforcelsl.” Memorandum from the
Director of OMB to Heads of Executive Departments
and Agencies, Implementation of the Federal Civil
Penalties Inflation Adjustment Act Improvemenis
Act of 2015, ot 2 {Fch. 24, 2016), availeble at htips://
wiiv.whifehouse.gov/sites/whitehouse.gov/files/
emb/inemorandae/2016/m-16-06.pdf.

38 OMB Non-Applicabilily Lelier, ol 4-5.

349 11,5.C. 32912{c)(1)(A).

10Camment by Alliance of Automebile
Manufacturers and Asscciation af Global
Automakers, NMHTSA-2018-0017-0011 (Alliance
and Global Comment), 18 n.75. Because of these

" practical and legal issues and hecause the agency

is ““reluctant lo draw inferences from Congress'
failure to acl,” Schneidewind v. ANA Pipeline Co.,
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exercising its judgment not to revisit its
determination from more than twenty
years ago to increase the rate by fifty
cents, even if that decision did not take
into account the agency’s considered
interpretation of the statute.?

Even if one were to assume that the
CAFE penally rate was subject to the
2015 Act, NHTSA proposed in the
alternative to maintain the current $5.50
civil penalty rate based on a tentative
finding that—either in light of the
statutory factors Congress requires
NHTSA to analyze under EPCA in
determining whether an increase in the
civil penalty rate will have “a
substantial deleterious impact on the
economy” or otherwise—increasing the
CAFE civil penalty rate would result in
a “‘negative economic impact.” Pursuant
to OMB's guidance, NHTSA consulted
with OMB before proposing this

" reduced catch-up adjustment
determination and submitted its NPRM
to the Office of Information and
Regulatory Affairs (OIRA) for review. In
any event, NHTSA proposed that any
adjustment would be capped by the $10
limit in 49 U.S.C. 32912(c}(1)(B), which
wounld remain unadjusted.

NHTSA also proposed to finalize the
2017 and 2018 inflationary adjustments
for the maximum penalty for general
CAFE violations in 49 U.S8.C, 32912(a).12

C. Overview of the Comments

NHTSA received sixteen comments
on the NPRM. NHTSA received

485 1.5, 203, 306 (1988), Congress nol reinslaling
the $5 rate—in 2007 in EISA or othenvise—means
litile, contrary 1o the suggestion of some
cammeniars. See Comment by California Air
Rescurces Board, California Depariment of
Transportaiion, Districl of Columbia Depariment of
Energy and Environment, and Now Jersey
Department of Environmenial Mroteclion, NETSA-
2018-0017-0014 [CARE Comment), at 20; Comment
by Attarneys General of New York, Californis,
Deloware, the District of Columbia, }linois, lowa,
Maryland, Massachusells, Now Jersey, Oregan,
Vermont. Vicginia, and Washinglon, NHT5A-2018~
00170015 (Atorneys Goneral Commoni), ol 8, 9-
140.

+t1n Yight of the conclusions that NHTSA reaches
in this final rule and the agency’s decision to
maintain the current $5.50 civil penally rale at this
time, rather than increase it to $14 beginning in MY
2019, any modificotions lo the civil penally rate, as
appropriate, would be more properly the subject of
fulure rulomakings, As stated in the NPRM, NHTSA
is considering u soparale rulemaking to determine
whether the CATE civil penally rale shon!d he
reduced 1a 35, in light of NHT'SA"s decision here
thal the 2015 Acl should nol be applied lo the
CAFE civil penally rate. In addition, soma
commenters here have coniended thal the CAFE
civil penalty rate of $5.50 should ba increased
under EPCA, oven if the 2015 Acl is not applied.
See infra at Saction D.4.0. NHTSA plans Lo consider
these potontially conflicling posilions and any
further changes to the CAFE civil penelty rate that
migh! be appropriato in a future rulemaking.

421n this fina! rule, NHTSA also finalizes the
201% inflationary adjustments for the general CAFE
maximum penally. '

comments from the following entities
and individuals: The Alliance of
Automobile Manufacturers; the
Assogciation of Global Automakers;
Jaguar Land Rover North America LLC;
Center for Biological Diversity; Natural
Resources Defense Council; Sierra Club
(and some of its members); the Union of
Concerned Scientists; Center for
American Progress; Attorneys General of
New York, California, Delaware, the
District of Columbia, Illinois, Iowa,
Maryland, Massachusetts, New Jersey,
Oregon, Vermont, Virginia, and
Washington; the California Air
Resources Board; the California
Department of Transportation; the -
District of Columbia Department of
Energy and Environment; the New
Jersey Department of Environmental
Protection; the Institute for Policy
Integrity at New York University School
of Law; Workhorse Group Inc.; and
other individuals.

D. Response to the Comments
1. NHTSA’s Recensideration Authority

As a threshold matter, NHTSA must
address the various comments
submitted regarding the agency's ability
to reconsider its previous rules on this

‘issue and upon reconsideration, change

its position regarding the applicability
of the 2015 Act to the CAFE civil
penalty rate and the need to invoke the
“negative economic impact”
exception.43 NHTSA, like all agencies,
is permitted to change its views based
upon its experience and expertise,
provided that the requirements of the
APA and other governing statutes are
met. To do so, an agency must show that
it is aware it is changing its position and
provide a reasoned explanation for the
change.1t This holds true even if the
agency’s position has been
“longstanding,” as some commenters
characterized here,*% because the agency
must continually censider varying
interpretations and reassess their
validity.4®

42 See, .., Workhorse Comement, at 3; Commeni
by Cenler for American Progress, NFITSA-2018-
00170013 (CAP Commeni}, at 3; Altorneys General
Comment, al 6; Comment by Instilute for Policy
Integrity &1 Now York University Schoal of Law,
NHTSA-2018-0017-0017 (IPI Comment), al 2-3,

14 Alliance and Global Commont, 81 4-5 (citing
Encino Motorcars LLG v. Navarro, 136 3, Ct, 2117,
2125 (2016); FCCv. Fox Television Stations, Inc.,
556 .S, 502, 515-16 (2009)).

45 Seg, e,g., Workhorse Commaent, at 3; Alterneys
Goneral Comment, at 6; IPI Comment, at 1.

40 fugt v, Sullivar, 500 1.8, 173, 186-57 [1991);
see also Encing Molorcars, LLE v. Novarra, 136 8.
CL 2117, 2128 [2016); FCC v, Fox Television
Stations, Inc., 556 1.5, 502, 515 (2008); Nat’! Coble
& Teleconnnunications Ass'n v, Brand X internet
Servs,, 545 U5, 967, 981 (2005); Gentn REMA, LLC
v. [75, E.P.A., 722 F.3d 513, 525 (3d Cir. 2013) (An
agency “'ia not forever held to jts priar

Here, NHTSA expressly
acknowledged in the NPRM that its
tentative determination that the CAFE
civil penalty rate is not a “civil
monetary penalty” subject to
inflationary adjustrnent under the 2015
Act “reflects a change in NHTS5A’s
position on this issue.” 47 As NHTSA
explained in the NPRM, NHTSA
proposed the change because it
previously “did not consider” the issue
and had proceeded in the July 2016
interim final rule “without analysis” of
the statutory interpretation and policy
issues considered in this rulemaking
and without the benefit of public
comment.® Accordingly, after
providing a comprehensive ''reasoned
explanation” in the NPRM,52 NHTSA
reached a tentative determination that a
change was appropriate and that its
proposed change was justified—an
analysis upon which it then sought
commient,30

interprelalions, as the continued validity and
appropriatoness of the agency's rules is an evolving
precess.”); Strickinnd v. Comm'r, Moine Dep't of
Human Servs., 48 F.ad 12, 18 [1st Cir. 1895] ("[Aln
explained modification, even one that represents a
sharp dopariure from a longstanding prior )
intergrelalion, ordinarily reteins whatever
deference is due.”). Given that the current penalty
rate has beon in effect since it was sel decades ago.
however, NHTSA will apply ils new positivnon a
prospective basis only from the offcclive dale of this
finel rule.

4783 FR 13904, 13908 (May 2, 2014). As
eslahlished in OMB's apinion and explained further
below, NHTSA's chenged position comports with
OMB’s inlerpretation of the 2015 Act—that is, the
interpretation provided by the ollice designated by
Congress 1o issue guidance to all agencies on how
the 2015 Act should be implemenied. GMB Non-
Applicability Lelter.

4483 FR 13904, 1390405 (May 2, 2018).
Commenis nating that NHTSA has previously
"acknowledgad” that the 2015 AclLapplics Lo Lhe
CAFE civil penally rate, Comment by Center for
Biological Diversity, Natural Resources Defense
Council, Sierra Club, snd the Union of Coneernad
Scientists, NHTSA~-2018-0017--0012 (CBD
Commeant), al 9; see also CARB Commenl, al 6; IPI
Commont, at 2, miss the point: NHTSA axpressly
recognized its past position in the NPREM, but the
agoncy noted that it had adopted that position
without analyzing the issue. Afler appropriale
examination, NHTSA changed its position to
comyporl with the applicable slaluies. It is frrelevant
that *none af the cammantars who responded to
NHTSA’s [previous] request for commeonts offerad
the legal interpretation that NHTSA is now
proposing," Workhorse Comment, a1 3—4, or that
the Alliance and Glabal have previously stated that
"NHTSA is nol ompowered 1o exempt Lhe CAFE
pragram: from thle] directive” of the 2015 Act,
Industry Petition, at 1. NHTSA is permitted to—
and, in fact, has the responsibilily io—inlerpret
Federal statutes ralated to matters under its
purview, see IL.S. ex rel, Hall v. Payne, 254 U.S.
343, 347-48 (1920) (*[The Secrelary of the Intarior]
could nol adminisler or apply the act without
construing it."). and the public has now had a full
opporlunity ta comment on the proposed
interpreislion.

2083 FR 13904, 13908-11 (May 2. 2018).

540ne commenter noted that “NHTSA did not
consuli with the Depariment of Justice or any other

Continued
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To the extent that NHTSA's “prior
policy has engendered serious reliance
interests that must be taken into
account,” NHTSA has provided “a more
detailed justification’ than what
sufficed to create its previous policy.5?
As explained in the NPRM and further
below, NHTSA did not previously
consider the issue at all and thus any
explanation is “more detailed" than the
one it previously provided. Regardless,
“reliance does not overwhelm good
reasons for a policy change,” even in
instances that would “necessitate
systemic, significant changes” to
regulated entities’ practices.52 NHTSA
believes that correcting an erroneous
legal interpretation of a statute to align
its practice with what Congress required
and exercising authority conferred hy
Congress to avoid a “negative economic
impact” both constitute “good reasons
for a policy change.” Moreover, “the
extent to which the Department is
obliged to address reliance will he
affected by the thoroughness of public
comments it receives on the issue," 53
and only one regulated entity submitted
a comment containing any argument
that its reliance on NHTSA’s previous
policy supports an increase in the CAFE
civil penalty rate to $14.5¢ The reliance
argued in this single comment does not
override NHTSA's obligation to apply
the 2015 Act as enacted or to act in
accord with the statute—and with
OMRB's concurrence 55—to avoid
imposing a “negative economic
impact.”

It is of no consequence that the 2015
Act does not expressly state that
NHTSA may reconsider its previous
rules on the initial inflation adjustment,
For one, the APA defines "“rule
making"—the mechanism mandated by
the 2015 Act for enacting the initial

agencies besides DOT and OMR in crafling its
interpratation of the Inflation Adjusiment Act
applicable to the entire federal government,” as
evidence that NHTSA's interprelalion does not
moerit deference. Workhorse Comment, a1 3, As
noted ahove, OMD has provided its views on the
applicability of the 2015 Act to the CATE civil
penalty rate in a comprehensive opinion included
in the docket for this rulemaking. QMDD Non-
Applicahility Letter. In addition, os part of its
review ol the NPRM before publication in the
Federal Register, OIRA within OMB managed an
inleragency review process, in which the
Deparlment of Justice and other agencies were able
to raview and provids commeoents on NHTSA's
proposal. Moreover, consultation principally with
OMB was appropriaie as the 2015 Act directad
OMB to provide guidance 1o agencies on
implamenting the inflation adjustments requirad
under the 2015 Acl. i

a3 f'ox, 556 U.S, a1 515.

52 Navarro, 136 S. Gt. at 2128 (2016) (Ginsburg,
)., concuzring).

53 5d a1 2128 n.2.

54 Sea Workhorse Comment, at 3.

~S5(OMHB Nogative Ecanomic Impact Letter.

catch-up adjustment and for invoking
the “negative economic impact”
exception—to include the process of
“amending, or repealing a rule.” 3¢ But
in any event, no specific statutory or
codified regulatory authority is
required. It is well-established that
agencies have various inherent
powers.57 And it has been affirmed
repeatedly that, in the absence of a
Congressional prohibition, agencies
have the inherent power to reconsider
their own decisions.5¢ This inherent

565 (1.5.C, 551(5) [**[Rlule making” means agency
process for formulating, amending, or repealing a
rule.”). Moreover, NHTSA's repulstions pravide
that “[tlhe Administrator may irilisic any lurther
rulamaking proceedings that ho finds necessary or
desirable.” 49 CFR 553.25.

57 Sge, e.g., Vermont Yonkee Nuclear Power Corp.
v. Not. fles. Def. Council, Inc., 435 1.5, 519, 544
{1978] (naling “the very basic tenel of
administrative law that agencies should be free to

fashion their own rules of procedure™); Morton v.

fRuiz, 415 L5, 199, 231 (1974} (“The power of an
edministrative agency to adminisler a
congressionally created and funded program
necossarily requires the formulation of policy and
the meking of rules to fill any gap laft, implicitly
or explicitly, by Congress.”); Gadda v. Ashcroft, 377
I.ad 934, 948 n.& (9th Cir. 2004) (Ol course, our
slalulory and icherent powaers 1o regulale allorneys
admitted to the Ninth Gircuil bar coexist with the
separate, independent powers of federal
administrative agencies 1o do the same. . . . Inthe
casc of agencies, this power, though limited, exists
whether or nat expressly authorized by statute,”);
Ober v, Whitman, 243 F.3d 1190, 1194-45 [9th Cir,
2001) (indicating that agencies have the inherent
authorily 1o axemal de minimis violations fram
regulation i nol prehibited by statule); Tate & Lyle,
Ine. v. C.LA., 87 F.3d 99, 104 (3d Cir. 1996)
(“Inberent in the powers of an odministrative
agency is the authority to formulate pelicies and to
premulgate rules to fill any gaps left, either
implicilly or explicitly, by Congross.”) (eiting
Chevron, U.8.A,, Inc, v. Nat, Res, Def, Council, Inc,,
467 U.5. 837, 843 (1984)); Nat. Res. Def. Council,
Ine. v. Sec. & Exch. Comm'n, 606 F.2d 1031, 1056
(D.C. Cir. 1979] {*An agoncy is allawed 10 he master
of its own house, lest effeclive agency
decisionmaking nol occur in [alny proceeding.”).
5h Spe, e.g.. Motor Vohicles Mfrs. Ass'n v. State
Farm Mul, Auto. Ins. Co,, 463 U.S. 29, 42 (193]
(“[Aln egency must be given ample latitude to
‘adapt their rules and policies to the demands of
changing circumstances.’ ' (quoting Perniian Basin
Aren Rate Cases, 390 1,8, 747, 784 (1068))); Am,
Trucking Associntions v. Atchison, T. & §. F. Ry.
Co., 387 118, 397, 416 (1967) (**We agree thal the
Commission, faced wilh new developmenis or in
light of reconsideration of 1he relevant facis and ils
muondate, may alier its past intorprotation and
overturn past adminisirative rulings and
practice. . . . This kind of flexibility and
adapishility ta changing needs and patiorns of
transpertalion is an essential pari of the office of a
regulatory agency. Regulatory agencies do nol
oslablish rules of conduct 10 last forover: they are
supposed, within the }imits of the law and of fair
and prudeni administration, 1o adapt their rules and
practices to the Mation's needs in s volatile,
changing economy. ‘They are neither required nor
supposed to regulale the present and the Rature
within the inflexildle limits of yesterday.”] [cleaned
up); Cobra Not. Res., LLC v. Fed. Mine Safety &
Health Review Comm’'n, 742 F.3d 82, 101 (¢th Cir.
2014) ("[Aln adminisirative agency, charged with
the proiection of the public inlerest, is certainly not

precluded [rom taking appropriate aclion because of -

a mistaken action an iis pari in the past.” (quoting

authority encompasses an agency
reconsidering how it previously
interpreted a statute and amending an

NLREB v. Balt. Transit Co., 140 F.2d 51, 55 {a1h Cir.

1944))); Kindred Nursing Centers E.,, LLC v,
MN.LAR.B., 727 F.3d 552, 560 (6th Cir. 2013) (“An
agency may depart from its precedents, and
provided that the departure from precedent is
explained, our review is limited to whether the
ralionale is so unreasonable as to be arbilrary and
capricious, An administrative agancy may
reexamine its prior decisions end may deparl from
its precadents provided the departure is expliciily
ang rationelly justified.”) (cleaned up);
ConecoPhillips Co. v. [1.5. E.P.A., 612 F.ad 822, 832
(51h Gir. 2010) [“Embedded in an agency’s power
to make a decision is its power to reconsidor that
decision.”); Tokyo Kikai Seisakusho, Lid. v. United
States, 529 F.ad 1352, 1360-61 (Fad. Cir. 2008}
("'[Aldminisirative agencies possess inherent
authority to reconsider their decisions, subject to
certain limitatians, regardless of whether they
possess explicit statutory authorily lo do s6.”);
Friends of Boundary Waters Wilderness v,
Bosworth, 437 F.3d 815, 82324 (8th Cir. 2005)
[*Agencies given 1he suthority 10 promulgate a
quota are presurned te have the authorily 1o adjust
that quota."); 8. Califernia Edisen Co. v. F.ERL.,
416 F.ad 17, 22-23 (D.C. Cir. 2005) [*[0)f course,
agencies may nlior regulations, Agencies may even
alter their own regulations sea sponte, in the
absence of complaints, provided they have
safficienl reason to do so and lollow applicable
procedures.); Macktel v. Choo, 286 F.308 822, §25—
26 (5th Cir. 2002) (“[Ilt is generally accepied 1hat
in the absence of a specific statutory limitation, an
administrative agency has the inharont anthority to
recansider ils decisions.”); Harrington v. Chao, 2BD
F.3d 50, 58 [1st Cir. 2002) ("Apencies do have
leeway 1o change thelr interprelations of laws, as

" well as of their awn regulations, provided they

explain the reasons for such change and provided
Lhal Lhose reasons meet the applicable standard of
roview."); Belville Mining Co. v. United States, 999
F.2d 958, 997 (Gth Cir, 1993} ["Even where there

is no express reconsideration autheritly for an
agency. (] the general rule is that an agoncy has
inherent authority 1o reconsider its decision.”);
Rainbow Broad. Co. v. F.C.C., 540 F.2d 405, 409
(D.C. Cir. 1991) (" Agencies enjoy wide latilude
whan using rulomaking ta change their pwn
palicies end the manner by which their policies are
implemented. . . . According agencios the power to
chango their minds about thair own policies,
praclices and procedures rests on a sound policy
basis. Agencies need seme flexibility in carrying oul
their authority.”); Dun & Bradstreet Corp. Found. v,
United States Postal Serv., 946 F,2d 189,193 (2d
Cir. 1991) (“I is widely accepied thet an agency
may, on ils own initiative, reconsider its interim or
even its final decisions, regardless of whethor the
applicable statuts and agency regulations expressly
provide for such review.”); Dawson v, Merit Sys,
Prot, Bd., 712 F.2d 264, 267 (7th Gir. 1993)
{deseribing *the generel n:le that administrative
agencies have the power to reconsider decisions on
their own initistive™); Dana Corp, v, ICC, 703 F.2d
1297, 1306 (D.C, Cir, 1983) (*[T]he agency is
enlitled to have second thoughts, and 10 sustain
action which it considers in the public interest
upon whalever basis more mature reflection
suggests.”): Trujilio v. Cen. Elec. Co., 621 F.2d 1084,
1086 [14th Cir. 1980) (“Administralive agencies
have an inherant authority to recansider their own
decisions, since the power to decide in Lhe first
inslance carries with it the powar to recansider,”);
Mazaleski v. Treusdell, 562 F.2d 701, 720 (D.C. Cir.
1977) {*We huve many times held that an agency
has the inharani power to reconsider and change &
decision if it does so within a reasonable period of
tirne.”) (quoting Gratelivuse v. United States, 512
F.zd 1104, 1109 (Ct. Cl. 1975]); Alberison v. FCC,
182 F.2d 397, 399 (D.C. Cir. 1950) ("“The power lo
recansider is inherent in the power to decide.”).
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existing regulation by going through the
notige-and-comment rulemaking
process under the APA, particularly
when its updated interpretation *closely
fits the design of the statute as a whole
and its object and policy." 59

It is common practice for agencies—
including NHTSA~to exercise their
inherent recensideration authority.50
That is because “reconsideration is
often the sole means of correcting errors
of procedure or substance,” and “[tlhere
may also be instances when
unmistakable shifts in our basic
judgments about law or policy
necessitate the revision or amendment
of previously established rules of
conduct,” 61 In fact, agencies may even
have a dufy to reconsider their rules. As
the Supreme Court has noted:

An initial agency interpretation is not
instantly carved in stane. On the contracy, -
the agency, to engage in informed
rulemaking, must consider varying
interpretations and the wisdom of its policy
on a continuing busis.t*

58 Bood Smmaritan Hosp. v, Shalala, 508 1S,
402, 417-18 (1993) {clcaned up); see also U.S.
Telecom Ass'n v, F.C.C., 400 F.ad 29, 35 [D.C. Cir.
2005) (“[11f en agency ndapis ‘s new posilion
inconsisioni with' an cxisting reguiation, or effects
‘a substantive change in the regulation.’ nolice and
comment are required.”) (quating Shalula v.
Guernsey Mem'l Hosp., 514 U.S. B7, 100 (1395));
Nat* Classification Comm, v. United Stotes, 22 F.3d
1174, 1177 (0.C. Cir, 1994) (“[Aln agency may
deparl Itom its past inlerpretation [of a staluto| so
long as it provides a reasoned basis for the
change.”) {ciling Motor Vehicles Mfrs. Ass'n v. State
Farm Mut. Auto. Ins. Co., 463 U.5. 29, 42 (1983));
Torrington Exiend-A-Care Employee Ass'n v,
N.L'R.B.. 17 F.3d 500, 589 (2d Cir, 1994) [similar).

0 See, p.g., 82 FR 14671, 14671 (Mar. 22, 2017)
{*The EPA [in a joint notice with NHTSA] has
inherent autharity to reconsider past decisions and
to revise, replace or repezl a decision to the exient
permitled by law and supported by a reasoned
explanation,” [ciling FEC v. Fox Tefevision
Stations, Inc., 556 1.5, 502, 515 (2009))} 76 FR
22565, 22578 (Apr. 21, 2011) {(*An agoncy genorally
remains free 10 revise improperly promulgated or
otherwise unsupporlalile rules, even in the absence
ol a remand [rom a Court.. . . Agencies have
particularly broad anthority 10 revise their
regulations to correct their errors. . . . Moreaver, an
agency may reconsider its methodologies and
application of its stelutory requiremenlts and may
aven completoly reverse course, regardless of
whether a court has determined that its original
regulation is flawed, sa long as Lthe agency explains
i1s bases [or doing 50.") [citations omitled); 75 FR
6683, 6384 [Fob. 12, 2010) ("The Deparimenl fof
Labor] has inherent autherily 10 change its
regulations in accordancs with ths Administrative
Procedure Act (APA)"); 64 FR 805586, 60580 (Mav,
5, 1999) (NHTSA “believe[s] that nothing in [the
stalute] derogates our inharant anthority to make
temporary adjusiments in the requirements we
adopt if, in our judgment, such adjusiments are
necessacy or prudent to promaoie the smooth and
cHeclive achievement of the goals of the
amendments,").

5 Boclinen v. United States, 453 F.2d 1263, 1265
[C1. CL. 1972).

oz Chevron, LLS.A., Inc. v. Nat, Res. Def. Council,
inc., 467 1U.5. 837, 863-64 (1984) (emphasis added).
I a subsequent case, the Supreme Court confirmed
that such reconsideratfons should he done, a1 a

At bottom, “[i]f an agency is to function
effectively, however, it must have some
opportunity to amend its rules and
regulations in light of its experience.’” 93
OMB's February 2016 guidance on
implementing the 2015 Act confirms
that each agency is *'responsible for
identifying the civil monetary penalties
that fall under the statutes and
regulations {it] enforce[s].” ©4 This is an
ongoing responsibility for each apency,
as confirmed in OMB’s subsequent
guidance in December 2016, December
2017, and December 2018.%5 In the

‘docketed opinion regarding NHTSA’s

determination that the 2015 Act does

" not apply to the CAFE civil penalty rate,

OMB affirms that it is appropriate for
NHTSA to reconsider its previous .
interpretation of the 2015 Act.¢6 NHTSA
has specific statutery authority to
administer the CAFE standards
program 67 and retains general

minimum, “in response 1o changed factual
circumsiances, or & change in administrations.”
Not'f Cable & Telecommunicotions Ass’n v. Brand

- X Internet Servs., 545 ULS. 967, 981 [2005) (citing

Motor Vehicle Mfrs. Assn. of United Stales, Inc. v,
State Farm Mut. Autemobile Ins. Co., 463 U.8. 29,
59 (1983) (Rehnquist, ]., concurring in part and
dissenting in pari]).

W Fla, Cellular Mobil Comunce’ns Corp. v, F.C.C.,
28 F.3d 191, 196 (D.C, Cir, 1994},

u pMemorandum from the Director of OMBE ta
Heads of Executive Depariments and Agencies,
Implementalion of the Federal Civil Penalties.
Inflation Adjusiment Acl Improvements Act of
2015, at 2 (Feb. 24, 2016), available at hitps:.//
www.whitehouse,gov/sites/whitehouse.govifiles/
omb/memoranda/2016/in-16-06.pdf.

55 Memorandum from the Director af OMB to
Heads of Exacutive Depariments and Agencies,
Implemeniation of the 2017 annuzl adjusiment
pursuant 1o tho Federel Civil Penalties Inflation
Adjusiment Acl Improvements Act of 2015, al 2
[Dec. 16, 2016), available at hitps://
wivw.whitehouse govisites/whitehouse govifiless
omb/memorandn/2017/m-17-11_0.pdf ("“Agencies
are responsible for identifying 1he civil manstary
penalties that fell under the statuies and regulations
they enflorce.”); Memorandum from the Dircetor of
OMBE to Heads of Executive Depariments and
Agencies, Implementation of Penally Inflation
Adjustments for 2018, Pursuant to the Federal Civil
Penaltios Inflation Adjusiment Acl Improvements
Act of 2015, at 2 (Dec, 15, 2017), available at
hitps:/fwww.whitehouse goviwp-content/uploads/
2017/11/M-18-03.pdf (* Agencies are responsible for
identifying the civil monelary penalties that fall
under the staintes and regulalions within their
jurisdiction."); Memorandum jtom ihe Director of
OMB 10 Heads of Executive Deparlments and
Agencies, Implemenlation of Penslty Inflalion
Adjusiments for 2018, Pursuant 1o the Federal Civil
Penalties Inflalion Adjuslment Act Improvements
Ari of 2018, al 2 {Dec. 14, 2018), available online
at https:/fwww.whitehouse.goviwvp-content/
uplonds/2017/11/m_19_04.pdf (last accessed May
31, 2019) ("Agencies arc responsible for identifying
the civil monelary penaliies that fall under the
staiutes and regulations wilhin their jurisdiction.”),

a8 Sge gencrally OMB Non-Applicability Lettor.

97 Soa, £.4., 40 U.5.C. 32902, 32912, The
Secrelary’s authority under EPCA is delegated 1o
NHTSA. 49 CFR 1.95(a) (delegating autharity to
NHTSA 10 oxercise the authority vested i the
Secretary under chapler 329 of {itle 49 of the U.S.-
Coda); see also 1.54(c).

authority—beyond its inherent
authority—to do so efficiently and in
the public interest.52 In the text of the
2015 Act, Congress did not prohibit or
otherwise restrict agencies from
reconsidering whether an initial catch-
up adjustment is required or, if so, the
magnitude of such an adjustment.

2, Applicability of the 2015 Act

Multiple commentators disagresd
with NHTSA’s proposed determination
that the $5.50 civil penalty rate used in
the formula for manufacturer violations
of firel economy standards in 49 U.S.C,
32912(b} is not a “civil monetary
penalty” subject to adjustment under
the 2015 Act.®® After thorough
consideration of all these comments, -
NHTSA adopts its tentative
determinatien. To be a “civil monetary.
penalty” that must be adjusted for
inflation under the 2015 Act, a “‘penalty,
fine, or other sanction' must be, among
other thiings, “‘for a specific monetary
amount as provided by Federal law" or
have “a maximum amount provided for
by Federal law.” 7¢ The CAFE civil
penalty rate is neither.

For one, the CAFE civil penalty rate
is an input in a formula that is used to
calculate a penalty. And although the
CAFE civil penalty rate is capped at $10
by statute,”? the civil penatty for
manufacturers that violate an average
fuel economy standards, as defined in
4% 1,5.C. 32912(b), has no maximum
amount. The higher the shortfall or the
higher the number of vehicles in the
fleet, the higher the potential penalty
(before accounting for credits). This
formula stands in stark contrast to the
immediately preceding provision
specifying the “general penalty” for

a1t 5pe 49 1.S.C. 302(0) {stating the Secretary of
Transportation is governed by tho transportaticn
policy deseribed in part in 49 U.S.C. 13101{h),
which provides that oversight of the modaes of
transportetion “shall be adminislered and enforced
lo carry oul the policy of this section and to
promote the public inlerest™); 49 U.S.C. 322{(a)
{“The Secretary of Transportation may prescribe
regulations to carry out the duties and powers of the
Secretary. An officer of the Depariment of
Transpariziion may prescribe regulations to carry
out the duties and powers of the officer,”); 42
L1.8.C. 105(c)(2) (direcling tho NHTSA
Administralor to “carry out . . . additional duties
and powers prescribed by the Secratary™); 49 CFR
1.81(a){3) (*Except as preseribed by the Secretary of
Transporlalion, each Administrator is authorized to
. « . [elxercise the antharity vested in the Secretary
to prascribe regulations under 49 U.5.C. 322(a) with
respect to stalutary provisions for which authority
is delegated by other sections in this part.”).

8 Sep, e.g., Workhorse Comment, at 3; CBD
Comment, at 7; CAP Comment, at 2-3; CARB
Comment, at 7-8; Allorneys General Comment, al
7: IPI Cammaonrt, at 1. )

728 {1.8.C. 2461 note, Federal Civil Penallies
Inflation Adjustmant 3(2).

7145 [1.5.C. 32912(c}1)(B). The $10 cap is
addressed further in Section D.5,
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EPCA violations: ''A person that violates
section 32911(a) of this title is liable to
the United States Government for a civil
penalty of not more than $10,000 for
each violation.” 72 The phrase “not
more than" plainly denotes that the
$10,000 civil penalty is a maximum
amount for each violation, and, as such,
this amount (as promulgated in 49 CFR
578.6(h){1)) was properly adjusted
pursuant to the 2015 Act.”?

. The $5.50 rate also is not a “penalty™
for a “specific monetary amount.”
Again, the rate is one factor in a
complex formula that is used to
calculate the penalty, Mareover, the
portion of the penalty calculated by
NHTSA is only the potential penalty.
The ultimate penalty owed is
determined by the manufacturer based
on the statutory provision authorizing.
the deduction of “the credits available
to the manufacturer.” 74 The CAFE civil
_penalty statute states expressly that this
credit reduction process is part of the
calculation of the civil penalty.?% It is

7240 1J.5.C. 32912(0); see olsa 40 1.5.C. 30165(a)
[establishing 1het violalions of the Nationa) Traflic
and Molor Vehicle Salety Act are gencrally subject
10 *a maximum amount” of “not more than"
$21,000 per vielation and a "maximum penalty” of
$105 million for a related series of violations).

7181 FR 43624, 43526 (July 5, 2016). The penalty
in 49 LL.S.C. 32912(a), promulpated in 49 CFR
578.6(h)(1), is subjeci to edditional inflalionary
adjustments for 2017 and 2018, which were
propased in the NPRM, and for 2019, which is
being finelized in this rale. Applying the multiplier
for 2017 of 1.016386, as specified in OMB's

Dscomber 16, 2016 guidance, results in an adjusted

maxinum penally of $40,654. Applyiog the
~muitiplier for 2018 of 1.02041, as specified in
OMB's Decomber 16, 2017 guidance, results in an
adjusted maximum penslty of $41,484. NHTSA
recoivad no comments abjecting 1o these proposed
adjustments and finalizes those inflaticnary
adjustments in this rule. Applying the muliiplier for
2019 of 1.02522, a8 specified in CMD’s December
14, 2018 guidancoe, resulls in an adjuslod maximum
penaliy of $42,530. In accordance with Lhe
pracedures provided in the 2015 Act, and
_confirmed by OMB's guidance on implementing the
2015 Act, NHTSA finalizes the 2019 adjustmesnt far
the gonaral CAFE penally through this final rule. 28
11.5.C. 2461 nole, Federal Civil Penaliiea Inflation
Adjustment4(b)(2); Memorandum from the Diraclor
of DMD to Heads of Execulive Departments and
Agencies, Implementation of Peralty Inllation
Adjustmerls for 2019, Puravant to the Federal Givil
Penalties Inflation Adjusimenl Act Improvements
Acl of 2015, at 4 (Dec. 14, 2018), available online
at https:/fwwwwhitehouse. govivp-content/
uploads/2017/11/in_19_04.pdf (lasl accessed May
31. 2019) ("In accordance with the 2015 Act,
agencies shall adjust civil monctary penalties
nalwithslanding Seciion 553 of the Adminiatrative
Procedure Acl (APA), This means 1hat the public
procedure the APA generatly requires (f.e., natice,
an opperiunity for comment, and & delay in
affectivo date) is nat required for agencies 1o issue
regulations implementing the annual adjusiment.’)
{fooinote omitted).

7449 1J.5.C. 32912[b)(3).

7540 1].5.0. 32912(b)(3). Scction 32903(h) is not
10 the conirary, as one commenler suggested. See
CAP Comment, a1 2. That provision describes a
refund process that is relevant only afier “*a civil

not, as some commenters suggested,”® a
distinct process that is conducted after
the penalty has already been
calculated.?” The inputs to the civil
penalty formula, including the
reduction for available credits, are
jeined by the conjunctive “and” in the
statute.”® And while it is true, as one
commenter noted, that “a specific
penalty amount will still result after
manufacturer credits are taken into
account,” 79 that is not *a specific
monetary amount as provided by
Federal law,” as required by the 2015
Act. The amount is determined by a
process codified in Federal law, but the
specific final penalty amount itself is
not “provided by Federal law." The
“specific monetary amount” is
unknown until the manufacturer
decides to use any available credits it
has, or can acquire, to make up for the
shortfall identified by NHTSA.20 In fact,
if a manufacturer has enough credits or
has a plan to earn sufficient credits in
the future, the penalty ultimately
calculated may be zero.®1 1t is the

penally has been collected,” nat before the civil
penally—including any credit reduction—is fully
calculated,

7 Sep, g,g., CARB Commenrt, at 11 (“NHTSA
knows exaclly how much & manufaclurer owes and
musi pay in civil penalties for failing 10 meet the
CATE siandard—NHTSA calenlates that amount.
What NHTSA may not knaw is how exactly the
manufaciurer will satiafy that amouni (direct
paymeni vs. credils), but the specific amaunl owaed,
i.e., the civil panalty, is very much known,");
Atlorneys General Commenl, al 7 [“Nor does the
availability of a credit mechanism that aliows a
manufaciurer an allernale means 1o fully or

partially comply with the CAFE standards have any’

bearing on the neture of the peralty. . . ."); IPI
Commaent, at 3 (*Credit treding and transfers allow
the manufacturer 1o reduce its incidence of non-
compliance, but the penslty per incidence of non-
compliance remains fixed and specific. . . "),

77 One commenter stated “meny, if nat all, civil
monetary penalties assessed by any agency depend.
on soma level, an the regelated entity’s decisions
aboui whether, and how, to comply with e
regulatory stendard.” [FI Comment, at 2-3. The

comment cited no specific examples, but regardless,

the unique feature in the CAFE civil penalty
scheme relavant in this conlext is that the
calculation of the civil penally amount expressly
includes a reduction for the credits available lo the
manufacturer. A manufeciurer could bath decide
not to meet an applicable CAFE standard and not
to pay a civil penalty (or to pay a smaller penaliy).
Under other civil penalty schemes, a person who
dess nol comply with a regulatary standard does
nol get lo decide whether or how much of a penalty
1o pay.

7449 11.5.C. 32912(b}.

CBD Comment, at 8, The comment further
stated that *“[t]his is no different from other rate-
based ponally sysiems which allow for some
reduction of liability,” but cited no example.

#NHTSA is able to request supplemental repaorts
and audit o manufacturer’'s compliance plan, seq,
e.g,, 49 CFR 537.8, bul ultimately, it is the
manufaclurer's decision an how 1o use the credils
available ta it.

4149 CFR 536.5{d). A menufacturer may propose
a plan 1o earn future credits within the subsequent
three model years in order lo comply with ils

manufacturer who decides this, not the
agency.52

Credit flexibilities were expressly
included in the statute by Congressicnal
design to give industry the ability to
decide how to achieve the required fuel
economy improvements efficiently.
Notably, as mentioned in the NPRM,
Congress gave manufacturers the ability
to trade credits with other
manufacturers in 2007 in EISA,
introducing an additional level of
complexity to the calculation process,
which is different from other civil
penalty calculations. This is far from a
direction to the agency fo execute a
“minor mathematic calculation used to
figure up a total penalty number,” as
one commenter described it.88

As explained in the opinion included
in the docket for the rule, OMB concurs
with NHTSA's interpretation of the
2015 Act: OMB agrees that the CAFE
civil penalty rate is not a “‘penalty, fine,
or ather sanction" that “is for a specific
monetary amount” becanse EPCA
distinguishes between the rate, the
“amount . . . used in calculating a civil
penalty,” and the “civil penalty”
itself.84 Nor does OMB believe that the
CAFE penalty has a “maximum amount
provided for by Federal law'": There is
no limit to the level of civil penalty that
can be imposed under EPCA because
the civil penalty rate is merely one
factor in the formula used to calculate
the potential civil penalty liability.
OMB explains further that the $10 cap
does not qualify as “maximum amount
provided for by Federal law” because it
limits the “amount . . . used in
calculating a civil penalty,” not the
"“civil penalty™ itself. Moreover, the $10
cap cannot be "“assessed or enforced” at
the time of the violation as required by
the 2015 Act. Rather, it serves as a
limitation on NHTSA’s authority to alter
the penalty rate.

Because of the changes that Congress
enacted to the CAFE program through

regulatory abligations for the current model year,
and NHTSA will not even initiate compliance
proceedings until the time that the manufactarer's
appraved plan indicates 1hat credits will be earned
or acquired to achieve complinnce. 49 CFR 536.7,
Although many manufacturers have not met
applicable standards, enly ane manufacturer paid
civil penalties for MY 2014 and only two paid civil
penalties for MYs 2012 and 2913. See hitps://
one.ihitse.govicafe_pic/CAFE_PIC Fines_
LIVE.html :

12 Manufaciurers instruct NHTSA on how thay
wish to alloeste their credits or otherwise account
for shortfalls. See 40 CFR 536.5{d)(2), (6].

42 CARB Commoent, at 9-10. Although the
introductary language of the statulory provision
may be “similar*” to that of the general penalty for
EPCA violalions, as noted by the commenier, the
process described for calculating the penalty is the
material difference, as explained ahove.

%1 (OMB Non-Applicability Lelier, a1 4--5.
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EISA in 2007, Congress was not
necessarily "‘on notice” that NHTSA
would apply the 2015 Act to the CAFE
civil penalty rate, as one comment
stated, merely because it had done so in
1997.95 In fact, NHTSA did not make
any subsequent adjustments to the $5.50
rate, even as it repeatedly made
adjustments to its other civil penalties—
including an adjustment to the
maximum general penalty under EPCA
in 49 U.5.C, 32912(a).88

Apparently concerned about the ease
with which the CAFE civil penalties
program could damage the economy and
the automobile industry in particular,s?
Congress imposed a strict, tailored
procedure for adjusting the CAFE civil
penalty rate, requiring robust
substantive findings and specific
procedures, including providing
opportunity for the Federal Trade
Commissicn to comment and requiring
at least eighteen months before an
increased rate can go into effect.®8 This
Pprocess stands in stark contrast to the
- summary approach delineated in the
2015 Act, which presumptively requires
an interim final rule without notice and
comment for the initial catch-up
adjustment and similarly requires
subsequent adjustments to be made
without the traditional netice-and-
comment process outlined in the APA.89

One comment observed that “the 2015
Act provides that an agency need not
make inflation-based adjustments if it
has implemented a discretionary
adjustment . . . greater than the annual
inflation adjustment.” 9* NHTSA agrees

45 Attorneys General Comment, & 9.

#6 54 FR 37876 (July 14, 1999); 66 FR 41149 [Aug.
7, 2001); 69 FR 57864 (Sept. 28, 2004); 70 'R 53308
[Sopt. 8, 2005); 71 FR 26279.(May 16, 2006); 73 FR
9955 (Fab. 25, 2008) [odjusting maximum general
penaily under EPCA and another NHTSA penalty);
75 FR 5244 (Feb. 2, 2010).

47 See, o.g., “Encrgy Initiatives of tho 95th
Congress,” 5. Rep, No. 96-10, at 175-76 (1979}
[*Representaiive Dingel (D-Mich.), concerned that
increasing the penalties could lead 1o layoffs in the
automabile industry, insisted that raising the
penalties be contingent upan findings by the
Secretary of Transporlalion thet increasing the
penallies would achieve energy savings and wou!d
noi ba karmful to the cconemy.”); H.R. Rep. No. 94—
348, at 87 (1975) {"The aulomobile indusiry has a
central role in our national economy and that any
regulalory program must ba carofully drafled soos -
1o requizre of the indusiry whal is allainable withoul
either imposing impossible burdens on it or unduly
limiting consumer choice &s to capacily and
parformance of matar vehicles."); 121 Cong. Rec.
18675 (June 12, 1975) [statement of Rep. Sharp)
{*'[Wle recognize that we have serious
unemployment in the American anto industry and
we want lo preserve this imparlant segmenl of the
economy.").

4 Zee 49 U.S.C. 32012[c).

8028 1).5.C. 2461 note, Federal Civil Penalties
Inflation Adjustroent ¢(b].

" Atjorneys General Comment, ot 9 [ciling 28
U.5.C. 24061 note, Federal Civil Penalties Inflation
- Adjusiment 4{d)).

with the general notion offered by the
commenter that this provision suggests
Congress intended the inflation
adjustments required under the 2015
Act to coexist with discretionary
adjustments provided for under other
statutes. But as described in the NPRM
and below—and recognized hy OMB in
the apinion included in the docket for
this rulemaking 9*—the CAFE civil
penalty program is unique—namely,
that the amount in question is a single
input in a complex market-based
penalty program, and not the penalty
amount itself. And as OMB further.
explains in its opinion, the statutory
structure of EPCA itself strongly
indicates that Congress did not intend
the 2015 Act to apply to the CAFE civil
penalty rate. Under EPCA, there is no
automatic increase in the penalty rate,
the burden is on the Secretary to
demonstrate an absence of economic
harm before increasing the rate, and any
increase is capped at $10. In contrast,
under the 2015 Act, increases are
antomatic, the Secretary has the burden
of demonstrating economic harm to stop
an initial increase and has no power to
stop future increases, and the potential
penalty increases are unlimited. It is
highly unlikely that Congress intended
to shift from the EPCA scheme to the
2015 Act scheme without any reference
to EPCA. Accordingly, NHTSA
determines that Congress did not intend
for the 2015 Act to apply to the CAFE
civil penalty rate.?2

Some commenters noted that the 2015
Act is designed to keep civil monetary
penalties at the same levels, in real
terms, not increase them.?? In response,

291 OMB Non-Applicability Letter, at 4-6.

92 Tq lie extant the 2015 Act daes apply to the
CAFE civil penaity rale, EPCA prohibils NHTSA
[com increasing the CAFE civil penally rate—for an
inflation adjustment or otherwise—at this time, for
the reasons describiad below.

v See, e.g., CBD Comment, at 7; CAP Comment,
at 3-4; CARB Comment, at 13; IPI Commeoent, at 19—
20. One of these commenters claimed that
“Congress especielly inlonded inflationary
adjustments to apply in eveas of heightened
regulalory concern, such as health and safety, the
environment, end consumer pratection.” CBD
Comment, a1 6 (citing James Ming Chen, Inflation-
Based Adjustiments in Federal Civil Monetary
Penaities, 34 Yale L. & Pol'y Rev. 1, 3 (2015)). There
is nothing in'the 2015 Act thatl supports this elsim.
The original source ciled by the comment’s cited
source is not the legislalive hislory of the 2015
Act—or ovan the 1990 Inflgtion Adjusiment Acl—
but a Federal Register natice from 1973, identifying
various recommendations from the Administrative
Conlerence of the United States. 38 FR 19782,
19792 (July 23, 1973). The recommendation in
question had nothing 1o do with inflation
adjustments; the Administrative Conlerence meraly
naled that “(iln many areas of increased concern
{e.g.. health and safaty, the environment, consumer
protection} availability of civil money penalties
mighl significantly enhance an apency’s ability to
achieve iis statutary goals.” 38 FR 10782, 19792
(July 23, 1973).

NHTSA notes that the 2015 Act itself
repeatedly refers to the adjustments as
“increases.”” ® Accepting the
commenters’ point, however, would
actually provide further support for
NHTSA's determination that the 2015
Act does not apply to the CAFE civil
penalty rate. Because of the unique
nature of the CAFE civil penalty
formula, applying the 2015 Act to it
would exceed the purpose of the 2015
Act noted by those commenters to
“maintain' the real value of civil
monetary penalties: Instead, doing so
would constitute an increase.95
Maoreover, as OMB noted in the opinion
included in the docket, the unique
features of EPCA also make the 2015 Act
inconsistent with the CAFE civil
penalty rate because, under EPCA,
Congress required the Secretary of
Transportation to regularly establish the
maximum feasible fuel efficiency
standards based on, among other things,
developing technology, as opposed to
applying a rote, formulaic increase to
the penalty rate.*® Rather than
“maintain[ing]” the real value of the
CAFE civil penalty formula through
inflation adjustment procedures,
Congress chose other means: The CAFE
civil penalty formula is based in part on
the amount of the manufacturer’s
shortfall, and Congress requires NHTSA
to prescribe the maximum feasible
average fuel economy standards
annually.97 If a manufacturer failed to

428 11.5.C. 2461 nole, Federal Civil Penalties
InPation Adjustment 4fc), 5(a), 5(b)(2)(C), 6.

45248 11.5.C. 2461 noto, Federal Civil Panalties
Inflation Adjustment 2{b}{2). One commentar noled
Lhal “remedial legislation should be construed
broadly 10 offectuate ils purposes.” CARB
Commenl, at 10, 16-17 (quoting Teherepnin v,
Knight, 389 1.8, 332, 336 (1967)). As one of the
cases cited by this commenler expressly aflirms,
“[tIhet principle, however, 'does not give the
judiciary license, in inlerpreting a provision, to
disrogard enlirely the plain meaning of the words
used by Congress.'” Belland v. Pension Ben. Guar.
Corp.. 726 F.2d 839, 844 (D.C. Cir. 1984) [quoling
Symons v, Chrysfer Corp. Loan Guar. Bd., 670 F.2d
238, 241 (D.C. Cir. 1951)).

44 OMB Non-Applicability Latier, at 6.

w749 11,5.C. 32902(a). One commenier noted that
"[wlhile Congress has directod NHTSA to sal CAFE
stenderds al the maximum feasible level, this does
nat necessarily amount o *continuons [uel standard
increases,’” pointing cut thal “CAFE siandards have
once decreased and otherwise, until 2 few years
apo, remained the sampe for 20 yeors." CARB
Comment, at 13. This is an accurale but misleading
characlerizalion. What the comment failed to
mention was thel it wes Congress’ declsion to keep
the standards flet over this period. not the agency’s.
For a significant portion of this period, Congress
prohibited NHTSA from using funds "o prepare,
propase, or promulpale any regulations ., . .
proscribing corporate average fuel economy
standards far antomobiles . . . in any madel year
that differs from slandards promulgried for such
oulomobiles prior ta enactment of this section.”
Public Law 104-50, Sec. 330; see afse Public Law
104-205, Sec. 323; Public Law 105-65, Sec. 322;

Continued
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adapt to the increasing standards, its
shortfall—and in turn, its penalty
calculation (before accounting for
credits)-—increases antomatically.®8
Requiring an inflation adjustment on
top of that would be gratuitous. The fact
that Congress deliberately enacted a
mechanism that would increase the
potential CAFE penalty amounts
without requiring inflation
adjustments—fully “aware that inflation
would effectively reduce the real value
of the [CAFE] civil penalty rate over
time™ #*—indicates that Congress did
not intend for the CAFE civil penalty
rate to be subject to inflation
adjustments and thus that the 2015 Act
was not intended to apply to that
calculation.100

Public Law 105-277, Sec. 322: Public Law 106-69,

Sec, 321; Public Law 106-344, Sec, 320, Moreover,

from 1985 until EISA was signed into law in 2007,

* Congress sol the average fuel economy standard lor
passenger nulamabiles o1 27.5 miles per gallon by
default and did nol require any increases—annually
or atherwise, or to the maximum feasible Jevel or
otherwise. See Public Law 94-163, Sec. 301; Public
Law 103-272, Sec. 1(d). Inslead, Congrass
permitied, but did not require, that NHTSA
establish a higher or lower standard lor passenger
cars if the agency found that the maximnm feasible
level of fuel economy is higher or lower than 27.5
miles par galion,

v Sep, o0, Warkhorse Commant, at 1 (*In affect,
increasing tha civil penalty rate increases tho
stringency of the CAFE Standards.”). This
mechanism also counters the arpument that a CAFE
civil penalty rate ol $5.50 “effectively slatl[s] fuel
ecanomy,” CARB Comment, ol 10; see also CAP
Comment, at 2 ("[Rleducing the penalty below the
statlutorily-mandated rate will likely lead to many
more manufaciurers electing to pay penalties rather
than to comply with the law.™). The CATE civil
penalty formula enacied by Congress alrcady
incentivizes antomakers to improve fuel economy
withoul the need to conduct inflation
adjustmenls—a realily lhat Lhe same commenter
that made this argument appeared to recognize just
a few pages later: “Increases in the CAFE standards
reflect conlinning improvements in the
technological ability of marufacturers to increase
fuel economy, as reflected in the fact thal most
manufacturers have beon mesting or exceoding tho
CAFE stendards in recant years even as the
standards have beon increasing.” CARB Comment.
at 13,

w g3 FR 13904, 13910-11 (May 2, 2818).

100 0ne commenler argued that *other agoncios
have had no tirouble applying inflaticn adjusiments
to the civil penelties nssaciated with™ regulatory
slandards thal “undergo statutorily required
ravigws at ragulur intorvals to increase siringency.”
IP[ Comment, al 4. The comment coly ciled ane
example: An adjusiment by the Department of
Energy to the maximum civil penalties il can
impase for violations of its energy elficiency
siandards, amang other vielations. See B3 FR 1289,
12091 {Jan. 11, 2018) (“Any person who knowingly
violates any provision of §429.102(a) may be

- subject lo assessmoni of a civil ponally of no more
than $449 for each vialation.”; *[n agcordance with
sections 333 and 345 of the Acl, any person who
knowingly violsics any provision of paragraph (a)
of this seclion may L subject to assessmont of o
civil penaity of no more than $449 for each
violation."). This exampls is wholly distinct from
the CAFE civil penally caleulstion, in which the
increased siringoency is expressly included as a
lectar,

It is important {o keep in mind that
the overarching purpose of the CAFE
program is to conserve petroleum. Thus,
although the penalty is expressed based
on the shortfall from the standard rather
than the additional amount of fuel that
will be consumed as a result of the
shortfall, the cost of the penalty per
increased gallon consumed shows how
the actual penalty rate for excessive fuel
consumption has increased as the
standards themselves have increased.

Assume the CAFE civil penalty rate is
fixed at $5, and consider two cases. In
the first case, Manufacturer A has a fusl
economy shortfall of 1.0 mpg and a
production volume of 1 million

" passenger cars for MY 1978 in which
. the applicable CAFE standard is 18.0

mpg. Before accounting for credits, the
civil penalty for MY 1978 would be $50
million [= (10 tenths of a mile per gallon
shortfall) x ($5.00 per tenth of a mile per
gallon shortfall} x (1,000,000 vehicles]].
Assuming an average lifetime of 130,000
miles for Manufacturer A’s vehicles, the
fuel use over the lifetimes of all of
Manufacturer A’s vehicles would he
7.65 billion gallons [= (130,000 miles)/
{17 miles per gallen) x (1,000,000
vehicles)]. Had Manufacturer A met the
CAFE standard of 18.0 mpg, the fotal
fuel use would have been 7,22 billion
gallons [= (130,000 miles)/(18 miles per
gallon) x (1,000,000 vehicles)), Thus, the
increased fuel use impact on society
attributed to the CAFE non-compliance
would be 0.43 billion gallens [= (7.65
billion gallons) —(7.22 billion gallons)j.
This means that the penalty cost per
gallon is $0.116.

In the second case, Manufacturer A's
MY 2017 vehicle attribute-based CAFE
standard is 36.0 mpg, double the MY
1978 standard. Holding everything else
identical, Manufacturer A’s fuel
economy shortfall would have to be 3.8
mpg (for a fuel economy of 32.2 mpg)
to produce the same 0.43 billion gallons
of societal impact of increased fuel use:
Assuming the same average lifetime of
130,000 miles for Manufacturer A's
vehicles, the fuel use over the lifetimes
of all of Manufacturer A’s vehicles
wollld be 4.04 billion gallons [=
(130,000 miles)/(32.2 miles per gallon} x
(1,000,000 vehicles})]. Had Manufacturer
A met the CAFE standard of 36.0 mpg,
the fuel use would have heen 3.61
billion gallens [= (130,000 miles)/(18
miles per gallon) x (1,000,000 vehicles)].
The increased fnel nse impact cn
society attributed to the CAFE non-
compliance would be 0.43 hillion
gallons [= (4.04 billion gallons) —(3.61
billion gallons)]. With this 3.8 mpg
shortfall, Manufacturer A would incur,
before accounting for credits, a civil
penalty of $190 million [= (38 tenths of

a mile per gallon shortfall) x ($5.00 per
tenth of a mile per gallon shortfall) x
(1,000,000 vehicles)l. For the same
impact on societal fuel use,
Manufacturer A’s MY 2017 potential
civil penalty is 3.8 times higher than the
MY 1978 potential civil penalty,
meaning that the penalty cost per gallon
is $0.442.

Three comments argued that Congress
demonstrated it knew how to exempt
statutes from the application of the 2015
Act by expressly excepting statutes like
the Internal Revenue Code of 1986 and
the Tariff Act of 1930 from the
adjustment process.19! But the penalties
under these statutes are not exempted
from the definition of “civil monetary
penalty”; rather, Congress
acknowledged that the penalties under
these statutes are “civil monetary
penalties” that would otherwise need to
be adjusted but for Congress' express
exemption, In contrast, NHTSA’s
determination is that the CAFE civil
penalty rate does not satisfy the
definition of “civil monetary penalty”
given by Congress and thus does not
need to be exempted from Congress’
adjustment mandate.

One comment noted “on a
fundamental level that Congress
specifically designated the CAFE
penalty as ‘a civil penalty.’” 102 Ag
NHTSA noted in its NPRM, however,
“EPCA’s use of the terminology ‘civil
penalty’ in 49 U.8.C. 32912(b) is nat
dispositive. The 2015 Act does not
apply to all civil penalties, but rather
‘civil monstary penalties,’ a defined
term.'" 103 Morsover, as explained above,
the "civil penalty” referenced in
32912(b) is not referring to the $5.50
rate, but the result of the entire complex
calculation and credit application
Process.

Several commenters pointed out that
other agencies adjusted civil penalties
for inflation under the 2015 Act that:
involved what the commenters
characterized as a rate or formula.204 In
support, these commenters provided
numerous examples of penalties
involving a simple multiplier that other
agencies adjusted for inflation. The
examples inveolve maximum penalties

W CBD Comment, al 6; CARB Comment, ai 8:
Attorneys General Comment, at 9,

w2 CARB Comment, at 9 [qualing 49 ULS.C.
32912(h)); see also Attorneys General Comment, al
7 ("Congress expressly designated the CAFE
penalty, which is monetary, as ‘a civil penalty." ™),

109 33 FR 13904, 13908 n.24 (Apr. 2, 2018).

104 CBD Comment, at 8 (citing numeraus
oxamples of agencios adjusting “rate-based
penalties” 10 gccount for inflation); CAP Commant,
at 3; CARB Comment, at 8-9; Altorneys General
Cammen, al 8,



Federal Register/Vol.

84, No. 144/Friday, July 26, 2019/Rules and Regulations

36019

per viclation and/or per day.195 NHTSA
did not and does not take the position
that any penalty involving a multiplier
is not a ““civil monetary penalty” subject
to inflationary adjustment under the
2015 Act. Indeed, most of the civil
penalties that NHTSA properly adjusted
for inflation under the 2015 Act in its
interim final rule are like the examples
pravided by commenters: Maximum
penalties involving a simple
multiplier,106¢ NHTSA acknowledged in
the NPRM that these types of maximum
penalties are subject to inflationary
adjustment.197 Ag NHTSA explained in
its NPRM: “One example of a penalty
that is for ‘a maximum amount’ is the
‘general penalty’ in EPCA for violations
of 49 U.5.C. 32911(a). That 'general
penalty’ is *a civil penalty of not more
than $10,000 for each violation.' This
sets ‘a maximum amount’ of $10,000 per
violation. . . . Accordingly, this civil
penalty level was properly
adjusted. . . .” 108 NHTSA is finalizing
its inflationary adjustment of that
maximum penalty per violation in this
final rule. NHTSA also adjusted many
non-CAFE penalties that are maximum
penalties that use a simple multiplier of
the nurmnber of violations or number of
days, 00

NHTSA. agrees with commenters that
maximum penalties such as these are
properly subject to inflationary
adjustment. But the penalty for
violations of CAFE standards is not a
maximum penalty that uses a simple
multiplier. As a threshold matter, the
CAFE civil penalty rate alone is not a
“civil monetary penalty” as defined by
the 2015 Act. The CAFE statute
expressly states that the rate is an
“amount. . .to be used in calculating
a civil penalty,” not a “civil penalty” on
its own.110 In any event, unlike
maximurm penalties that use a simple
multiplier, the CAFE civil penalty rate
is not subject to inflation as a
“maximum amount provided hy federal

105 Sen CBD Comment, at 8; CAP Commenl, at 3;
CARD Comment, al 8-9; Allomeys Gonaral
Commeni, at 8,

e NHTSA is nol reconsidering portions of the
interim final rule (81 FR 43524 (July 5, 2016)} that
address non-CAFE penalties. Most of Lhe penalties
adjusted for inflation are maximum penalties that
involve a multiplier. For example, NETSA adjusted
the ponalties for school bus-related viclations of the
National Tralfic and Motor Vehicle Safety Acl from
amaximum of $10,000 per violation, as set by
stahzbo, 1o a maximum of $11,940 per violation. Id.
al 43525 [adjusting 49 CFR 578.6(a)(2)) A separale
violalion occurs for cach school bus or ilem af
schoal bus equipment, “and for each failure or
refusal to allow or pecform a required act.” 49 CFR
578.6(a)(2),

107 See 83 FR at 13909,

1 g1 FR a1 13909 [citations omittad).

100 8pp B1 FR 43524 (July 5, 2010).

1o 49 1,5.C. 32912{)(1)(A).

law.” Other penalties expressly include
language, such as “‘a maximum civil
penalty” or a “civil penalty of not more
than” a specified value per violation,
which indicate they are for a maximum
amount.’*! No such language is
included for the CAFE penalty, which
instead expressly may not "“be
compromised or remitted” except in
extremely rare circumstances.'** This
stands in stark contrast to maximum
penalties, where the agency has
authority to determine the appropnate
penalty amount.113

Additionally, the penalty for violating
a CAFE standard does not use a simple
multiplier comparable to the examples
provided by commenters. For the
examples provided, as well as the
penalties NHTSA properly adjusted for
inflation, the agency can readily
determine the penalty inputs by adding
up the number of violations and/or the
number of days as appropriate under the
statute. The multiplier for a ragulated
entity that violated a provision of law
can only go up (if the penalty uses a
multiplier of the number of days); it
cannot go down. Even if there were a set

. penalty per day (as opposed to a

maximum), that is a certain penalty: For
every day that an entity violates the law,
it must pay the specific penalty set by
law,

None of this is true of the penalty for
violations of CAFE standards. Unlike
other penalties, the entity that violated
the law can take unilateral action to
decrease or eliminate the penalty.111 A
reduction in the control of the entity
that violated the law means the penalty
is not for "‘a specific monetary amount.”
The agency cannot readily caleulate the
penalty inputs: It needs instructions
from the regulated entity to do so. That
makes this a complex formula unlike
any other. The CAFE penalty is not a
fixed penalty based on the number of
violations and amount of time that has
passed. The law allows manufacturers
to base their penalty on future actions
(a carry-back plan or acquisiticn of
credits from a competitor), on actions
unrelated to the specific violation at

1 See, .8, 49 1L5.C. 30165(a)(3): 32912(a).

112 Spe 49 11.5.C. 32913(n). Contrast this
constraint with the broad, discrationary anthority
delegated by Congress for NHTSA’s ather civil
penalties: “The Sccretary of Transporlation may
compromise the amount of a civil penally imposed
under this seclion.” 49 U.5.C. 30168{b](1).

113 S§en, e.g,, 49 U.8,C. 30165(c). Statulory
schames thet allow for mitigation, as pointed out by
commenters, are nol comparable becausa those are
for muximum penalties, and thus subjoct to
infationary adjusiment. Morcover, i1 is up to the
agency lo determine the appropriele mitigation,
Under the CAFE penalty, it is the vialator who
delermines how much 10 pay, bused on use af
cradils, not the agency.

114 See 49 11.5.C, 32012(b)(3).

issue (transfers or trades), or even to
obtain a refund of a civil penalty
previously paid.?15 The multipliers in
other penalty schemes relate to how
much the entity violated the law (how
many violations, or for how long). The
CAFE penalty-calculation, on the other
hand, includes a reduction unrelated to
the manufacturer’s actions to meet the
standard. A manufacturer can
intentionally design its vehicles to
exceed the standard and yet still not pay
a penalty, But that decision is up to the
manufacturer, not the agency—which is
compelled by law to reduce the penalty
if the manufacturer elects to use credits
available to it. NHTSA is not aware of
any comparable penalty structure with a
similarly complex statutory formula that
must factor in decisions of the violator
and third-party actors (i.e., other
manufacturers), and no commenter has
provided an example of one.

The Institute for Policy Integrity
critiqued NHTSA for relying on the
Congressional Budget Office’s (CBO’s)
assessment of the 2015 Act’s revenue
effects across all applicable penalties for
ten years,11¢ Some courts have relied on
CBO cost estimates to determine
legislative intent.117 The Institute for
Policy Integrity provided no evidence
that the CBO’s assessment was flawed
nor did it provide its cwn calculation of
the amount of fines NHTSA should
expect to collect to compare to the CBO -
estimate, much less one that would
offset the significant disparity between
the CBQ's estimate and the Alliance and
Global’s calculation as described in the
NPRM.118 OMB has reviewed CBO's
assessment and, as stated in its opinion,
reached the same conclusion as NHTSA:
The billions of dollars estimated to he
paid in CAFE civil penalty payments
grossly exceeds CBO’s projection of
additional revenue that would be
collected across the entire Federal
Government under the 2015 Act over
the same time period—an analysis
Congress was aware of when it enacted
the 2015 Act.11® Regardless, the CBO
estimate is not the sole support NHTSA
relied on to make its determination that

11549 U.5.C. 32903(1), {g), (h); 32912(b}.

1811 Camment, at 5.

17 See, e.g., Nunes-Correig v. Haig, 543 F. Supp.
812, 815 (D.D.C, 1982) [“[T]he Congressional
Budget Office ('CBO") cost estimates . .
domonstrate that Congress clearly intended the Act
1o apply retroactively.”)

11883 FR 13904. 13911 {Apr. 2, 2018). CARB and
the co-signatories to ils comment similarly failed 1o
provide such evidence when thay asserted that “the
cogls estimaled by the automakers are not just the
cost of facing an adjusied penally but also includo
technology casts and ather costs such as insurance,
financiog, and taxes—wvith the latter two
{technology and other costs) making up the bulk of
the estimeted costs.” CARE Commenl, at 11-12,

1% OMB Negotive Economic Impact Letter, at 5.
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the 2015 Act is not applicable to the
CAFE civil penalty rate; rather, it served
as additional evidence—on top of the
plain language of the statute, the unique
complexity of the CAFE civil penalty
scheme, the legislative history of EPCA,
and other indicators—further justifying
NHTSA'’s determination. '
NHTSA also received some comments
about the rounding rule in the 2015 Act,
which provides that “[alny increase
determined under this subsection shall
be rounded to the nearest multiple of
$1.”120 NHTSA observed in the NPRM
that this rounding rule suggests the Act
was not intended to apply to the small
dollar value CATE civil penalty rate,
since it would not serve a de minimis
rounding function. As a practical.
matter, if the rounding rule applied to
a small dollar penalty rate, it would
prevent any annual inflationary
increases (absent extraordinary
inflation).121
One commenter argued that this
interpretation *“ignores basic math
because applying the [2015] Act results
. in more than a de minimis increase from
$5.50." 122 This misconstrues NHTSA's
point: NHTSA was referring to
subsequent annual inflationary
increases after the initial catch-up
adjustment. For example, if the CAFE
civil penalty rate was adjusted to $14 in
the initial catch-up adjustment, the rate
would not have been adjusted applying
gither the 2017, 2018, or 2019
multipliers (1.01636, 1.02041, and
1.02522, respectively) and rounding to
the nearest dollar. If the original rate
was $6, the last time the multiplier
would have allowed an inflation
adjustment to $7 under the rounding
rule was 1981, during a time of
significant inflation.?2?

Amnother commenter conceded that
“such rounding may prevent some
annual inflationary adjustment for small
penalties,” but nonetheless observed
that “[ijf Congress had wanted small
penalties to be excluded . . . , it would
have explicitly said so.” 124 But statutes
must be read to avoid rendering
provisions “insignificant, if not wholly
superfluous.” 125 As NHTSA has shown,

" having to apply the statute’s rounding
tule to such a small rate would violate
that principle, particnlarly when the

12638 171.8.C. 2461 nole, Faderal Civil Penalties
Inflation Adjustment 5{a).

12183 FR 13904, 13911 [Apr, 2, 2018),

122 I Comment, al 5. .

123 Data availehle at https://data.bis.govipda/
SurveyOutputServiet,

124 CARB Comment, at 12.

126 Duncan v, Welker, 533 1.5, 167, 174 (2001);
see also Green v. Boack Laundry Mack, Co., 490 U.S.
504, 509 (1989) (rejecting an interprelation that
“would compel an odd result™}.

rounding rule is viewed, as NHTSA
must, in “context” and in line with the
“overall statutory scheme.” 126

The same commenter also asserted
that even *'if the rounding rule does trap
small penalties at their catch-up
adjustment level, agencies can always
adjust them through their own penalty
adjustment procedures.” 127 True -
enough, but the commenter went on to
claim that in this specific case, “this
would just be an inflation adjustment,
[s0] NHTSA should not have difficulty
with satisfying [the EPCA] factors,™ 128
This heavily underestimates the burden
required by statute to increase the CAFE
civil penalty rate,129 discussed in more
detail in the NPRM and below. And this
burden is there for a reason: Given that
the CAFE civil penalty rate serves as
one element in a formula that yields an
actual potential penalty, rounding the
rate to the nearest dollar has outsized
impacts that must be carefully
considered. For instance, rounding the
current $5.50 rate to $6,00 is not merely
a $0.50 increase in a penalty, but 2 9%
increase. An automaker who sells
100,000 vehicles of a single model that
fails to mest its target fuel economy
standard by one mile per gallon would
fazce a potential penalty of $6,000,000
instead of $5,500,000. This is not a
minor difference.

Because NHTSA is not “‘increasling]”
thie CAFE civil penalty rate—because
the 2015 Act does not apply or because
doing so would have a negative
economic impact—the rounding rule is
inapplicable,130

3. Harmonizing the 2015 Act and EPCA

In the alternative, even if the 2015 Act
did apply. the “negative economic
impact” exception of the 2015 Act is
best read in harmony with EPCA to
ensure both statutes are given meaning.
A few commenters argued that the 2015
Act and EPCA should not be read
together because they have different
purposes.131 NHTSA agrees that the
overarching purpases of the two statutes
are different. But that does not obviate
the need to harmonize the statutes.

126 Davis v. Michigan Dep't of Treasury, 489 U5,
803, 809 {19849) {citing United States v. Morton, 467
L5, 822, B26 [1984)).

127 CARD Comment, al 12,

12 CARB Commenl, ol 13.

129 See 49 U.5.C, 32912(c).

120 S Alliance and Global Commeoent, al 16-17.
If Lthe 2015 Act applies to the CAFE civil penally
rate, rounding up ta the nearest doilar would
conslitute en inerease in the rate that would he
permissible only if NHTSA made the requisite
findings—and Iollowed the congressionally-
mandaled procedure—under EPCA, discusscd
further below,

121 Sge, e.g. CAP Comment, at 4; Attorneys
Goneral Comment, at 11; Pl Comment, at 4,

Indeed, both statutes recognize the
importance of limiting increases to
penalties to avoid damaging the
economy, Although the statutes may
have different ultimate objectives, they
share that motivating concern and
should be read together, as part of a
unified code of Federal law, with the
goal of upholding that common
principle. NHTSA believes its
interpretation achieves that goal.

Relatedly, NHTSA is mindful of the
comments that argued that the ir pari
materio canon of statutory
interpretation may not be the perfect
tool for the interpretive question
here.132 But as NHTSA noted in the
NPRM, the *'principles underlying’ this
canon—most notably, that the statutes
enacted by Congress should be read as
a whole and interpreted harmoniously—
provided further support for NHTSA’s
proposed position, which it now
adopts.132 None of the comments
objected to NHTSA’s point that “{t]his
approach to statutory interpretation is
consistent with NHTSA’s past
practice.” 134

Here, NHTSA is interpreting a
statutory provision about whether
increasing a civil monetary penalty by
the otherwise required amount will
have a negative economic impact. Even
statutes that apply broadly across
agencies must be interpreted and
reconciled with other Federal laws.
NHTSA must presume that Congress
knew each agency would have {o
determine what *“negative economic
impact’ meant and whether raising any
of its civil monetary penalties by the
otherwise required amount would cause
one. And NHTSA must also presume
that in passing the 2015 Act, Congress
was aware. of the longstanding CAFE
civil penalty scheme it had previously
enacted, including the constraints it
imposed on raising the penalty rate if
doing so would have a substantial
deleterious impact on the economy.135
Congress established these specific

it Seg, e.g., CARB Comment, al 15; Atlorneys
General Comment, at 11,

1183 IR 13904, 13912 (Apr. 2, 2018).

33483 FR 13804, 13912 (Apr. 2, 2018) [ciling 80
FR 40137, 40171 [Aug. 12, 2013) (interpreling a
term in EISA by looking lo how the lerm is defined
in the Mator Vehicle Safety Act, “[gliven the
absence of any apparent contrary intent on the parl
of Congress it EISA™)). _

135 Ag NHTSA noted in the NPRM, the CAFE eivil
penalty structure is alse constrained by NHTSA's
exceptionally—and atypically—limited ability to
compromise or remil CAFE eivil penalties. 83 FR
13904, 13912 (Apr. 2, 2018), One commenler sought
to minimize the effect of this construint by noting
“the CAFE program's numaraus built-in compliance
flexibility mechanisms which soften the sting of the
penalties.” Atternays Goneral Comment, a1 11-12.
But the *'compliance flexibility mechanisms™
deseribed by the commenter are all actions taken by
the manufacturer, not NHTSA,
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constraints for a reason, and without
any evidence that Congress intended to
override those constraints, NHTSA
cannot do so unilaterally. Most
irmportantly, no commenter provided
persuasive argument or evidence that
NEHTSA’s interpretation was contrary to
the plain meaning of the 2015 Act or
Congress’ intent.

One comment challenged NHTSA's
position that a broad interpretation of
the 2015 Act would be “punitive,”
instead characterizing CAFE civil
penalties as “safety valves, because they
allow the car manufacturers to avoid the
requirements imposed by vehicle
standards in case compliance costs are
too high.” 126 But whether or not the
effect is properly understood as
punitive, if compliance costs and the
calculated levels of civil penalties are
both “too high,” then the “safety valve”
is not so “safe”: Either option would
immpose a “negative economic impact.”
With respect to the CAFE civil penalty
rate specifically, the statutory civil
penalty formula already provides for
increases over time, as described above.
Construing “negative economic impact”
to require a full inflation adjustment to
the CATE civil penalty rate—on top of
the built-in adjustment to the standards
themselves—would subject
manufacturers to unduly harsh levels of
civil penalties (before accounting for
credits). As discussed in the NPRM, it
is particularly important to avoid a
punitive interpretation here because
“the inflation adjustment essentially
acts as a 'one-way ratchet,” where all
subsequent annual adjustments will be
based off this ‘catch-up” adjustment
with no ensuing opportunity to invoke
the ‘negative economic impact’
exception 137 EPCA itself imposes a
similar "‘one-way ratchet” constraint.138

One comment argued that “Congress

. intended the Inflation Adjustment
Act to apply broadly and uniformly to
federal civil monetary penalties across
all agencies unless specifically
exempted, regardless of how the subject
penalty programs are structured.” 13¢
Even though Congress did not
“specifically exempt[]” CAFE hy name
in the 2015 Act, Congress
unquestionably recognized that some
penalty schemes would not be covered:
For example, it defined “civil monetary
penalty” to exclude some penalties,
fines, and other sanctions.140

136 1PI Comment, 81 1516,

127 43 FR 13004, 13913 (Apr. 2, 2018),

125 HLR. Rep. No. 95-1751, at 113 (1978) (Conf.
Rep.) (“No provision [in EPCA] is made for
lowering the panalty,").

10 Allorneys General Commient, at 11312,

140 25 [1,5.C. 2461 nots, Federal Civil Penalties
InArtion Adjustment 3(2).

Nonetheless, NHTSA agrees that
Congress intended the 2015 Act to apply
“broadly’"—and in practice, the 2015
Act has applied broadly, across other
penalties administered by NHFSA and
across a wide swath of Federal agencies.
But the unique nature of the CAFE
program commands a different result.
Indeed, as NHTSA explained in the
NPRM, the “broad’* scope of the 2015
Act reinforces NHTSA's determination
that when one of the statutes is
generalized and passed later—like the
Inflation Adjustment Act—it cannaot be
read to implicitly repeal an earlier, more
specific statute—like EPCA’s
establishment of the CAFE civil
penalties structure. This approach to
statutory interpretation is consistent
with NHTSA's past practice.141

The same reasoning responds to those
commenters that argned the 2015 Act
controls because it was passed more
recently than EPCA and EISA.142
Incdeed, the sole case cited by one of the
commenters purportedly to support its
point makes this clear: The mare recent
act can only constitnte an implied
repeal if the intent of the legislature to
repeal is “clear and manifest.” 193 No
such intention is apparent here at all.

4, “Negative Economic Impact”

Some comments noted that NHTSA
did not previously invoke the “negative
economic impact™ exception before the
deadline to complete the initial catch-
up adjustment expressed in the 2015
Act or by the date suggested in OMB's
initial guidance on the statute.11? But
the passage of that deadline does not
deprive an agency of its statutory
authority to act under the statute,
including its authority to reconsider its
initial decision to issue an interim final
rule and to seek public comment on
complex legal, factual, and policy
questions related to that action. An
agency would not be prohibited from
making an otherwise required initial
catch-up adjustment simply because it
did not meet the statutory deadline: It
would still need to complete the
process.’45 And there is no separate

4183 FR 13904, 13912 {Apr. 2, 2018).

142 Spe, g.g., Workhorse Comment, at 1 (“Because
the Inflation Adjustment Act was enacted more
recenlly than EPCA and EISA, the Inflation
Adjustment Act.contrals,”); Attarnoys Goneral
Comment, 21 9 ("[Blecause Lhe penally adjustmenis
in the 2015 Act are both mandatory and were

.enacted more recently than EPCA, they should be

given controlling elfect.”) (citing Kremer v. Chem,
Constr, Corp,, 456 1.5, 461, 468 (2982]).

143 Kramer v. Chem. Constr. Gorp., 456 U.S. 461,
468 (1982) (cleaned up).

144 See, ¢.8., CARB Comment, &l 14; Alornoys
General Comment, at 18, 14.

18 Multiple agencies were unable to complate
their initial catch-up adjusimonis by the deadline

statutory deadline for when agencies
needed to invoke the “negative
sconomic impact’” exception: It is part
of making the initial catch-up
adjustment. Congress could have
established a separate deadline for
invoking the exception pricr to the
deadline for making the initial catch-up
adjustment if it deemed it necessary, but
it did not. Instead, Congress impliedly
linked the determination of the initial
catch-up adjustment and exercise of the
“'negative economic impact” exception,
and it established a procedure through
which the OMB Director would be
required to concur with NHTSA's
assessment that adjusting the penalty
the otherwise required amount would
have a negative economic impact before
the agency could rely on the exception,
As the docketed opinion indicates, OMB
has concurred with NHTSA's
assessment here.1% Notably, OMB staff
indicated to the Government
Accountability Office that “[blecause of
the complex nature of the initial catch-
up inflation adjustments, . . . its
preference was for federal agencies to
take the necessary time to publish
accurate and complete initial catch-up
inflation adjustmenits . . . evenif
agencies were not able to meet the
Inflation Adjustment Act publication
deadline." 147

Moreover, nothing in the 2015 Act
prehibits the head of an agency from
reconsidering its initial decision about
the economic impact of making the
atherwise required initial adjustment to
a civil monetary penalty. To the
contrary, Congress committed the
authority to make such a
determination—with no substantive
constraints—to the head of each agency,
provided that the agency hread publishes
an NPRM, provides an opportunity for
comment, and obtains concurrence from

identified in the 2015 Act, but later completed
those adjustments, U.5. Gov. Accountability Office,
GAD-17-834, "Certain Federal Agoncies Nead 1o
Improve Efforts lo Comply with Inflation
Adjustment Requirements, at 6 (2017).

146 OB Negative Economic Impact Letter,
Naothing about OMB's concurrence with NHTSA's
determinstion here calls into guestion CMB's
guidance that it * cxpecls determinalion
concurrences 1o be rare." Memorandum from !he
Director of OME to Heads of Executive Departmants
and Agencies, Implementation of the Federal Civil
Penalties Inflation Adjustment Act Improvemenls
Act of 2015, at 3 [Feb. 24, 2016), svaileble online
at hitps://wwawvhitehouse.gov/sites/whitehouse
gov/filesfomb/memorende/2016/m-16-06.pdf (last
accessed May 22, 2018). NHTSA is not aware of any
other agency that even sought such a eoncurrence
determinalion, Thus, while OMB's concurrence
here is “rare,” it is appropriaie given the
uniqueness of the CAFE civil penalty scheme.

1?7 (1.8, Gov. Accountability Office, GAO-17-634,
“Certain Federal Agencies Need lo Improve Efforts
to Comply with Inﬂal.inn Adjustmeni Requirements,
at B (2017).
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the OMB Director.198 NHTSA has
satisfied those procedural steps in this
rulemaking. As noted in the NPRM,
“{plursuant to OMB’s guidance, NHTSA
has censulted with OMB before
proposing this reduced catch-up
adjustment determination and
submitted this notice of proposed
rulemaking (NPRM) to the Office of
Information and Regulatory Affairs
(OIRA) for review.” 142 To the extent
that NHTSA’s interpretation of
“negative economic impact” represents
a change in position, the agency has
explained the reasons for that change,
and its position in this final rule is well-
supported by the record and by careful
legal analysis, 250

The OMB Director’s concurrence in
NHTSA's determination not only
resolves the comments ahout NHTSA
not meeting OMB’s deadline, but also
carries considerable weight in
establishing that NHTSA acted .
appropriately with regards to the 2015
Act's deadline. Congress not only
provided the OMB Director with the
authority to determine whether a
negative economic impact exists, but
also expressly autherized the OMB
Director to issue guidance to agencies
on implementing the 2015 Act, both of
which establish that Congress conferred
significant deference to OMB's
interpretation of the statute,151

Some comments stated or implied
that the $14 rate is currently in effect.152
That is wrong and misunderstands the
effect of prior agency actions. As a result
of a recent decision by the United States
Court of Appeals for the Second Circuit,
NHTSA’s December 28, 2016 final rule
is now in force.153 Pursuant to that rule,
the current CAFE civil penalty rate is
$5.50 for model years before model year

144 20 U8 C. 2461 noie, Federal Civil Penaltiss
Inflation Adjustment 4{c). -

1 g3 FR 13904, 13908 [A[‘ll‘. 2, 2018).

150 Alliance and Global Comment, at § (citing FCO
v. Fox Television Stations, 556 1.8, 502, 515-16
(2009}, Philip Morris USA v. Vilsack, 736 F.3d 284,
280 (4th Cir. 2013)).

151 23 £1.5.C. 2461 nole, Fedaral Civil Penalties
Inflalion Adjustment 7{a).

152 See, e.g., CAP Comment, at 2 (describing
NHTSA's propased action as “reducing the penally
below tho statutorily-mendaicd ratc’); CARB
Comment, at , 14, 16 [“NHTSA"s NPRM, therefore,
is improperly eharacierized as “retaining’ the $5.50
penaltly per tenth of & mpg when in facl NHTSA
would be decreasing from $14 back to §5.50. . . "
“NHTSA's adjustment 1o $14 in iis inlerim final
rule in July 2016 is already in effecl anyway.”;
characterizing “what NHTSA is attempting to do
hers™ os "o CAFE penalty decrease . . . to lower
the penalty fram $14 to $5.50").

163 Ordar, ECF No. 196, NRDC v. NHTSA, Caso
No, 17-2780 (2d Cir., Apr. 24, 2018); Opinion, ECF
Np, 205, NBDC v, NHTSA, Case No, 17-2780, al 44
(24 Cir., June 29, 2018) (" The Civil Penallies Rule,
81 ¥R 95,489, 95,489-92 (December 28, 2015), no
longer suspended, is now in force.”).

2019 and, but for NHTSA’s
reconsideration, would not increase to
$14 until penalties are assessed for MY
2019.1%4 Thus, this final rule—which
maintains the $5.50 rate through model
year 2019 and beyond—does not serve
as a reduction as applied to any
shortfalls for vehicles fleets in those
model years.15% Although NHTSA’s
December 2016 final rule had set a $14
CAFE civil penalty rate that—but for
NHTSA's reconsideration—would go
into effect beginning with MY 2019, that
announcement had no practical effect
before 2020—the earliest that CAFE
civil penalties could be assessed for
noncompliance in MY 2019,156 Nothing
in the CAFE statute or the 2015 Act
precludes the agency from reconsidering
its earlier decision before that decision
has any practical significance. Indeed,
NHTSA's earlier reconsideration
decision in December 2016, which
recently took effect, did just that.157

A few commenters critiqued NHTSA's
proposed interpretation of the 2015 Act
in light of EPCA as “invert[ing] the
burden of proof”’ required by the 2015
Act.252 These comments misconstrued
NHTSA's 1nterpretat10n To determine
whether increasing the CAFE civil
penalty rate by the amount calculated
under the inflation adjustment formula
would have a “negative economic
impact,’” NHTSA must first interpret the
term *'negative economic impact.” The
statute does not define “‘negative
economic impact.” OMB issued a
memorandum providing guidance to the
heads of executive departments and
agencies on how to implement the
Inflation Adjustment Act, but the
guidance does not define “negative
economic impact’ either.15? Instead,
Congress expressly delegated the
authority to determine whether
adjusting the amount of any given civil
monetary penalty by the otherwise
required amount would have a negative
economic impact to the head of each

15451 FR 95489, 95492 [Dec, 28, 2016).

155 Begause this [inel rule does not preseribe “a
higher amount” for the CAFE civil penalty rate, 49
U.8.C. 329 2(c])(1)(D). NHTSA does not need 1o give
18 months' lead 1ime before it bacomes effactive.

156 62 FR 321349, 321440 (July 12, 2017).

157 41 FR 95489, 95491 [Dec. 28, 2016).

158 GRD Comment, at 12; see also CARB
Commonl, at 15-16 [*|'F|he siatutes build in
opposing presumptions and require opposite
findings. . . ."); Attorneys General Comment, at

<1213 ("NIITSA impermissibly inverts the

presumptiun Congrass built inta the 2015 Act
R N
150 Momorandum from the Directlor of OME 1o
Heads of Executive Doparlmenis and Agencips,
Implemeniation of the Fedsral Civil Panalties
Inflation Adjustment Act Improvaments Act of 2015
(Fely, 24, 2016} uvallahle at hups 14
wiwwh il /whitehouse gov/files/
omb/memomnda/ml 6/m-16-06.pdf.

agency. Without further guidance about
what constitutes a *'negative economic
impact,"” each agency has to make an
independent determination of what
constitutes a “negative economic
impact” and whether one would result
from making each adjustment within its
purview.

For NHTSA to determine whether
increasing the CAFE civil penalty rate
by the otherwise required amount
would have a “negative economic
impact,” it considered what Congress
had previcusly identified for it in
EPCA—in the context of establishing the
statutory standard required to raise the
CAFE civil penalty rate—as constituting
a '‘substantial deleterious impact on the
economy.” Specifically, Congress had
decreed—unchanged for decades before
the 2015 Act—that (i) a significant
increase in unernployment in a State or
aregion of a State, (ii) an adverse effect
on competition, or (iit) a significant
increase in automobile imports would
represent “a substantial deleterious
impact on the economy.”

Additionally, Congress established in
EPCA that, by requiring such a
substantial showing, the burden to
increase the CAFE civil penalty rate is
heavy. NHTSA determined, as
explained in the NPRM, that it is
reasonable to expect that, taking the
EPCA factors into account, increasing

. the CAFE civil penalty rate to $14

would result in a “'negative economic
impact.” Without sufficient data to the
contrary, NHTSA’s determination
remains unchanged: The likely effects
raising the CAFE civil penalty rate to
$14 would have on unemployment,
competiticn, and automobile imports
lead NHTSA to conclude that increasing
the CAFE civil penalty rate by the

_otherwise required amount would have

a negative economic impact.160

o One commonter asserled, without any
cilations or reasoning, that 1o keep the CAFE civil
penalty rate al $5.50, the “negative cconomic
impact” oxceptian of tha 2015 Art maquires NHTSA
to show that eny upward adjustment to the CAFE
civil penalty rate will have a negative economic
impact and that NHTSA lailed to meel this burden.
CBD Comment, at 23; see also Altorneys General
Comment, at 16 (arguing that, if necessary, NHTSA
should “reduce the catch-up inflation adjustment
by as litlle as possible . . _ based on an analysis of
the relovant faclors, including but nat limited to an

‘estimate of compliance costs, the number and types

of vehigles affecied, the average increased cost o
consumers, and how that cosl compares to fuel cost
savings"). Na such showing is required. The 2015
Act authorizes the head of each agency 1o “adjust
the amount of a civil manetary penalty by less than
the otherwise required amount” if the *negative
cconomic impact” excoplion is satisfled (with tho
OMB Direclor's concurrenca). But neither the
stalute nor OMB guidanes establish sny standards
that the agency must use in determining how much
less than the otharwise required amouont to meke
the adjusiment. As NHTSA stated in the NPRM,
“[wlithout any statutory direction: or OMB guidance
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Some commenters contended that
NHTSA’s interpretation would make it
“impossible” for the CAFE civil penalty
to ever be increased.15! NHTSA
acknowledges that it may be difficult to
meet the high standard Congress
established in EPCA. In fact, NHTSA
has never been able to make the findings
required to increase the rate before.
However, nothing in the 2015 Act
relieves NHTSA of its statutory
obligation to make those findings as a
prerequisite for increasing the CAFE
civil penalty rate.

One commenter argued that EPCA's
specific definitions of “'substantial
deleterious impact on the economy”
should not be carried over to the 2015
Act’s term “negative economic impact”
because the 2015 Act is **is intended for
broad application across a range of
regulatory schemes™ and the EPCA
factors “may simply be irrelevant in
enforcing compliance with other
regulatory systems.” 162 The fact that the
EPCA factors are irrelevant to
determinations by other agencies (which
do not administer the same statutory
program) does not make them irrelevant
to NHTSA’s determination, which
requires the agency to reconcile
multiple statutory provisions. And both
the 2015 Act and EPCA address the
effect on the economy as part of their
respective statutory standards for
determining the appropriateness of an
increase in a penalty rate,

Although the 2015 Act applies across
all agencies, it is up to the head of
agency to determine whether
*increasing the civil monetary penalty
by the otherwise required amount will
have a negative economic impact.” Each
agency head must determine how ta
interpret that statutory standard in light
of other statutory constraints and any

an how much 1o adjust the rate, if at a1, it falls to
NHTSA to detormine the approprisie adjustment—
and NHTSA has wide discretion in making this
delerminstion.” 83 FR 13904, 13916 (Apr. 2, 2018)
[citing Nat'] Sheoting Sporis Found., Inc. v. Jones,
716 F,3d 2a0, 214-15 [D.C. Cir. 2013)}; sce also
Alliance and Glohal Commenl, at 15 & n.63.
MNenstheless, NHTSA bolipves it has mode an
adequate showing that any increase in the CAFE
civil penally rale would have a “negative sconamic
impact” for the reasons detailed in the NPRM and
throughout this final rula. Ser, e.g., 831 FR 13004,
13916 (Apr. 2, 2018) (“In light of the regulatary
concorns doscribed shove, and in consideralion of
the unique regulatory structure with non-
disgretionary penalties {icd 1o standards that
increase over time, NHTSA is proposing 1o keep the
CAFE civil penalty rale at $5.50 because it
tenialively concludes that retaining the §5,50 ralo
would avoid the ‘negative economic impact’ cansed
by any adjusimoni upwards.").

161 Warkhorse Comment, at 4; see also CARB
Comment, al 18.

1 CBD Comment, at 13,

other factors that may be appropriate for
each agency to consider.183

Regardless, the concern about the
possibitity of inconsistent
interpretations of ‘‘negative economic
impact"” is purely hypothetical: As far as
NHTSA is aware, no other agency has
invoked the “negative economic
impact” exception. Moreover, NHTSA’s
interpretation has now gone through the
notice-and-comment process, as
required by the 2015 Act, and comports
with the interpretation provided by
OMB—the agency that Congress vested
with the authority to issue guidance on
implementing the statute.164 OMB has
also concurred with NHTSA’s ultimate
determination regarding the "“negative
economic impact” of increasing the
CAFE civil penalty rate for the reasons
explained in its opinion included in the
docket for this rulemaking.198

One commenter challenged NHTSA’s
proposed interpretaticn that ** ‘negative
economic impact,’ as used in the
Inflation Adjustment Act, need not
mean ‘net negative economic
impact,’ ** 1%6 grguing that the exception
must be read to account for a net

163 Sea Sutton v. United States, 65 Fed. Cl. BOD,
806 (2003) (deferring to the Army's interpreisation
of a slalute thei is administered on a shared hasis
with the other mililary services because “there is
no incensislency” between its interprelation and
that of another military branch and because tha
stainiory languege “confers plenary discretion on
each individua! service secretery ta develop
whatevor procedures he or she deems
apprapriate™); Bd. of Trade of City of Chicogo v.
SEC., 187 F.3d 713, 719 (7th Cir, 1999) {*(l]t is
possible to defer simullaneously to twa
incompatible agency positions.”); see alsa F.T.C. v,
Ken Hoberis Cp., 276 F.3d 583, 593 (D.C. Cir. 2001)
(“Because we live in 'an age of averlapping and
concurring regulatory jurisdiction,’ a court must
proceed with the utmost caution befare conchiding
that one agency may not regulate merely because
another may.” (quoting Thompson Med. Co. v. FTC,
791 F.2d 189, 192 [D.C. Cir. 1966))); National Ass'n
af Cas. & Sur, Agents v, Bd. of Governors of Fed,
Reserve Sys., 856 F.2d 282, 287 {D.C. Cir. 1988)
{nphalding different agency interpreiations of the
same phrase hecause of *lheir difforent economic
impacl"); of. Citizens Awareness Network, Inc. v.
United States, 391 F.3d 338, 349 (1st Cir. 2004)
{“The APA lays out enly the most skeleial
[ramework for conducting agency adjudications,
leaving broad discretion 1o the affected agencies in
lormulating detailed procedural rules.") [cllation
omilted). The Second Circnit asserled in its bpinion
on the indefinite delay rule that NITTSA’s
interpretation of the 2015 Act is entilled to no
deference because “the [2015] Act applies to all
federal agencies, meaning NH1SA has no special
axparlise in interpreling its language.” Opinien,
ECF No. 205, NRILC. v. NHTSA, Caze No. 17-2780,
al 34 .10 (2d Cir., June 29, 2018) (cilalions
omitted]. Ta support this dictum, the Court cited
only Chevren, U.5.A., Inc. v. Nat. Res. Def. Council,
Inc., 467 U.S. 837 (1484), which predaies all of the
cases jusi cited. The issue was not briefed to the
Second Circuit, which gave no indication that it
cansidered NHTSA's position.

164 Sge penerally OMD Negative Economic Impact
Lelter.

05 fof,

146653 FR 13904, 13913 [(Apr, 2, 2018).

weighing of the positive and negative
impacts and that it would be arbitrary
and capricious for NHTSA to ignore the
benefits of a regulatory action.157
NHTSA disagrees. As NHTSA noted in
the NPRM, the very next provision of
the 2015 Act—the other exception to
conducting the otherwise required
initial catch-up adjustment—depends
upon a determination of whether “the
social costs of increasing the civil
monetary penalty by the otherwise
required amount outweigh the
benefits.” 158 Congress could have stated
the “negative economic impact”
exception using similar phrasing: “the
negative economic impact of increasing
the civil monetary penalty by the
otherwise required amount outweighs
the positive economic impact.” But it
did not do so, implying that it must
mean something different. The
commenter asserted that Congress' use
of the term *‘negative” “must entail
some analysis of what it means to be
‘negative,’” and “the only rational way
of understanding that term is to look at
it in comparison to the benefits,” 169
NHTSA did analyze what “negative’”
means, thoroughly explaining its
reasoning in the NPRM and in this final
rule. The agency can readily consider
the economic harms that would likely
be caused by increasing the CAFE civil
penalty rate to $14—such as those
identified in the EPCA factors—without
needing to compare them to any
potential henefits,

a. EPCA Factors
i. Unemployment

Some commenters provided data
purporting to show that increasing the
CAFE civil penalty rate will not increase
unemployment.179 These comments
omitted the larger employment context:
employment across the entire U.S.
economy has grown over the period in
question as the economy recovered from
the recession. Employment in the
automobile industry sector had
plummeted during the recession, as new

167 [Pl Comment, at 11-12; see also id. at 5-10.
{arguing that “*NHTSA has caused forgone benefils'
and its "failure 1o address the forgone benefits is
arbitrary and capricious™); ¢f. Workhorse Commaent,
at 2-3 (arguing that setting the CAFE ctvil penally
rate at $6.50 wonld have a negative economic
impact on companies in the electric vehicle
indusiry and that NHTSA must quactify the
economic impaci on all businesses, incleding
manufacturers that will bo selling credits).

106 28 1),5.C. 2461 note, Federal Civil Penalties
Inflation Adjusiment 4(c)(1)(B). NHTSA has not
invokad this social costs exception, s0 comments
that discussed a social cosl-benefil analysis are
irrelevant and do not merit a response. See, e.g.,
CBD Comment, at 20-23; IPI Comment, at §-10,

184 [P Comment, at 12.

174 Sep, gz, Workhorse Comment, at 1; CBD
Commanl, at 14; CARB Comment, at 17.
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vehicle sales dropped. After the
economy recovered, automobile sales
and industry employment nearly
doubled relative to the recession, but are
enly marginally higher than historical
levels.171

The data provided also should be
viewed cautiously. For example, the
Synapse Energy Economics study cited
acknowledges that positive employment
impacts it identifies that will result from
implementation of federal and state fuel
economy standards ““are not large in the
context of the national economy"—*"less
than 0.2 percent of current U.S.
employment levels.” 172 But the study
only discusses the net employment
effect on the United States as a whole;
it does not discuss unemployment in
every state or every region of a state at
all, as NHTSA is required to consider
under EPCA.173 As NHTSA explained in
the NPRM, job losses resulting from an
increase in the CAFE civil penalty rate
“may be concentrated in particular
States and regions within those States
where automobile manufacturing plants
are located [such as those] located in the
Midwest and Southeastern U.8.” 174 The
Synapse study does nothing to disprove
this point,179

Another commenter argued that “the
$14 penalty has been in effect since
August 2016 . . ., and there is no
evidence that this has caused an
increase in the national unemployment
rate or the unemployment rate in any
State or region of a State."” 7% The
premise is faulty: NHTSA disputes that
“the $14 penalty has been in effect since
August 2016, as explained above.

" 171 Employment and salos data available at
hitps:/ffred.stlovisfed.org/series!
N4222C0A173INBEA and https:/ffred.stlouisfed.org/
serfes/ALTSALES. '

172 Synapse Encrgy Economics, Cleoner Cars and
Job Creation: Mocreeconomic Iimpacts of Federal
and State Vehicle Standards, st 17 (Mar. 27, 2018),
available at htip:/fvwv.synapseencrgy.com/siles/
defauit/files/Clearer-Cars-and%20fh-Creation-17-
072.pdf. The study also acknowledges thal its
rosults “‘are necessarily uncertain, especially farther
oul in tho modeling period.”

173 The BPCA requirement to consider the impacl
on the economy of slates and regions of stales also
demonstrates why the comment arguing that
NHTSA musi “usle] an economy-wide analysis" to
measure emplayment affects is misplaced, IPI
Comment, at 17, By statute, NHTSA is prohibited
from only considering the impact of raising the
CAFE civil penally raie on national unemploymant.
Morrover, s noled in the NPRM, NHTSA also
believes *il is appropriate 10 consider the impact
raising the CAFE civil penally rale would have on
individual manufaciurers who fall short of fue!
economy standards, and those affectad, such as
doalers”—an impact that the Synapse study alsa
fails 1o discuss. 83 FR 13904, 13913 [Apr. 2, 2018),

17483 FR 13904, 13914 (Apr. 2, 2018).

175 The reporls from tho Blus Green Alliance cited
in a couple of comments suffers [rom similar
shortcomings.

176 CARD Comment, at 17.

Furthermore, the comment only cited as
evidence the national unemployment
rate for one month and a single state’s
unemployment rate for one month,
*both of which are comparatively low
and reflect a robust econorny.” 177
“[Clomparatively low” compared to
what? The comment provided no
evidence of what the unemployment
rates it cites would be with a different
CAFE civil penalty rate in effect.
Another commenter offered that “a
recent survey of Tier 1 automotive
suppliers conducted by Ricardo

concluded that the increased stringency

of the CAFE Standards encouraged job
growth at their companies.” 17¢ In fact,
the survey question did not specifically
ask about *“the increased stringency of
the CAFE standards.” Rather, the survey
question asked, “(iln general, do US
policies that encourage or force the
uptake of new technologies also
encourage job growth for your company
in the US% 179 Only 23 respondents
answered out of the 143 potential
participants who received the survey,
including two that believed "'faldapting
to such policies does not change the
number of jobs at our company.” 182 The
suppliers were not asked to and did not
provide any empirical data supporting
their opinions nor were they asked to
quantify the level of job growth they
believed was encouraged by the
increased stringency. Additionally, the
geographical breakdown of the
respondents was not provided. Without
any sense of magnitude or location,
there is no way to evaluate the
economic impact on the United States,
any State, or any region of a State.

Note also that ecoromic harms
suffered by suppliers may be different
from those suffered by OEMs. In fact, a
separate survey question did ask
specifically about the CAFE standards
in connection to the effect on
employment nationally: “Will the
current 2025 standards help encourage
job growth in the wider US
economy?’ 181 In response to this
question, less than half of the
respondents agreed that “such policies
tend to encourage joh growth in the
industry overall.” 182

In any event, the data provided
conflicts with other available studies,

177 CARB Comment, at 17 n,B4,

178 Workhorse Comment, at 1 (citing Ricardo
Energy & Environment, Survey of Tier 1 aulomotive
suppliers with respect to the US 2025 LDV GHG
emissions standards [Feb. 21, 2018), availablo at
hitp:/ivww.colstort.org/Librarios/CALSTART
Progs Releases/CALSTART Report_Supplier_
Survey_Final_for Web.sflb.ashx] (Ricardo Report).

17¢ Ricarda Report, at 20

8¢ Ricardo Report, at 2, 40.

181 Ricardo Roport, at 240.

142 Ricardo Report, at 41.

such as the peer-reviewed Indiana
University study, which shows the
planned vehicle standards will result in
short-term macroeconomic losses,
including job lesses.183 Specifically, the
study concludes that “the vehicle price
effects, which increase as standards
become more stringent, cause significant
losses of employment, GDP, and
disposable income through a decline in
new vehicle sales and higher vehicle
prices for consumers, which in turn
curbs spending on other goods and
services,” potentially for more than a
decade.1%* The study indicates that the
negative sconomic effects hit Illinois,
Indiana, Michigan, Ohio, and Wisconsin
particularly hard, with the region taking
longer than the national average to
recover, and that Arkansas, Louisiana,
Qklahoma, and Texas never fully
recover.'85 Without a clearer picture,
NHTSA does not have the evidence
needed to make the determination
required under EPCA to raise the CAFE
civil penalty rate,

One commenter quoted EPA as
projecting “job growth in the
autometive manufacturing sector and
automotive parts manufacturing sector
due specifically to the need to increase
expenditures for the vehicle
technologies needed to meet the
standards,’ 16 EPA’s employment
projection came with a number of
caveats that the commenter omnitted.
EPA was unable to “quantitatively
estimate the total effects of the
standards on the automobile industry,
due to the significant uncertainties
underlying any estimate of the impacts
of the standards on vehicle sales." 147
EPA also could not “quantitatively
estimate the total effects on employment
at the national level, becanse such
effects depend heavily on the state of
overall employment in the economy,”
but noted that, under conditions of full
employment, any changes in
employment in the regulated sector
would primarily be offset by changes in

143 Sanya Carley, Denvil Duncan, Jokn D. Graham,
Saba Siddiki & Nikolaos Zirogiannis, A
Macrosconomic Study of Federal and State
Antomotive Regulotions (Mar, 2017) (“1U Study™).
Ravised/corrected versions of this report that
uliimaiely come to the same conclusions are also
availabla at hips://speo.indiana.edu/doci/research/
working-groups/comel-2018.pdf (Jan. 20148), and
hitps://fspea.indiano.edu/doc/research/working-
groups/comet-022018.pdf (Fobs. 2018).

18410 Stady, at 3,

18510 Study, at 3, 103.

184 CBD Comment, at 14 (quoling *Finel

Determication an the Appropriatoness of the Model

Year 2022-2025 Light-Duty Vehicle Greenhouse
Gas Emissions Standerds under the Midterm
Evalualion,” available at https://nepis.epa.gov/iExe/
ZyPDF.cgifDockey=P100Q0Q91.pdf (Final
Determination), &l 26).

147 Final Delermination, at 26.



Federal Register/Vol.

84, No. 144/Friday, July 26, 2019/Rules and Regulations

36025

employment in other sectors,188
Ultimately, EPA concluded that it
would be unable to distinguish the
effect of the standards on employment
“from other factors affecting
employment, especially macroeconomic
conditions and their effect on vehicle
sales.'" 189
Regardless, since that projection,
EPA—in reconsidering the emission
standards for model year 2022-2025
light-duty vehicles that were “based on
" outdated information™-—has concluded
that *‘a more rigorous analysis of job
gains and losses is needed to determine
the net effects of alternate levels of the
standards on employment and believes
this is an tmportant factor to consider in
adopting appropriate standards,” 190
The same commenter also highlighted
that “industry geoups like the Motor and
- Equipment Manufacturers Association,
"and the Manufacturers of Emissions
Controls have expressed grave concerns
about potential rollbacks of federal
standards, which would threaten the
technological and manufacturing
investments they have already
made.” 192 Notably, neither of these
industry groups submitted a comment
on the NPRM, Regardless, this
rilemaking does not involve “rollbacks
of federal standards.” It relates to civil
penalties for those who violate the
standards.
ii. Competition
As a threshold matter, one commenter
contested NHTSA’s understanding of
the competition factor in EPCA: “EPCA
does not inquire into competitive effects
among manufacturers. To the contrary,
EPCA expressly acknowledges that
CAFFE standards will treat different
manufacturers differently.” 192 EPCA
does not define “‘competition,” and
Congress gave sole discretion to the
Secretary of Transportation to decide
whether it is likely that an increase in
the CAFE civil penalty rate would
adversely affect competition, along with
the determinations of the other EPCA
factors.1%? In applying EPCA, “NHTSA
has consistently evaluated risks to
competition, including the potential
effects on individual antomakers.” 194
NHTSA has adopted and followed this

146 Fingl Determication, at 26.

140 Final Determination, at 26.

1953 FR 16077, 16077, 16086 (Apr. 13, 2018).

"W CRD Comment, ol 14.

1wz CRD Comment, al 15 (ciling, as an example,
4% LLE.LC. 32003, “providing Tor credit trading, and
allowing manufactarers who have ever-compliod
with slandards to trade credits with manufacturers
wha have failed to meet fuel economy
requiremenis’).

1349 1L5.C. 32m2(c)(2)(C)(E).

183 FR 13904, 13914 (Apr. 2, 2018).

approach for decades. Accordingly,
NHTSA believes that it is appropriate
for it to continue analyzing the potential
effect of its regulations on competition
in this *broad manner.” 195

In any event, NHTSA also explained
in the NPRM how increasing the CAFE
civil penalty rate could alse adversely
affect competition through “an impact
on the market itself by limiting
consumer choice involving vehicles and
vehicle configurations that would
otherwise be produced with penalties at
their current values.” 196 The same
commenter disputed this effect on
consumer choice, declaring—without
gvidence—that having the CAFE civil
penalty rate at $5.50 “disadvantages
consumers by reducing the number of
more fuel-efficient vehicle choices in
the marketplace.” 197 NHTSA disagrees.
The CAFE standards—and the natural
competitive incentive for manufacturers
to design vehicles that allow consumers
to pay less for fuel—already ensure a
significant variety of fuel efficient
vehicles in the marketplace, and those
manufacturers are unlikely to change a
course if that CAFE civil penalty rate is
not increased. As NHTSA described in
the NPRM, increasing the CAFE civil
penalty rate could actually have the
opposite effect of that described by the
commenter, for example if a

. manufacturer “decide[s] that it makes

financial sense to shift resources from
its planned investments in capital -
towards payment of possible future
penalties,” or “[i]f the possibility of
paying penalties looms too large,”
driving the manufacturer out of business
entirely.208

Another commenter argued that
“[alllowing the penalty to remain
indexed to inflation as mandated by
Congress dees not adversely affect
competition, but actively changing the
rate to a lower value does,” by
“egxpress(ing) a preference for

w583 FR 13804, 13914 [Apr. 2, 2018).

1 g3 FR 13904, 13915 [Apr. 2, 2018).

17 CBD Commenl, at 23,

105 83 FR 13904, 13915 [Apr. 2, 2018); sce alse
Comment by Jeguar Land Rover North America
LLC, NHTSA-2018-0017-0016, al 1 {*A signiﬁcant
increase in the CAFE penally rale would
fundsmentally change the dynamics of how
companies may make invesiment decisions, and
would force IVM specielist manufacturers to
disregard consumer demand by restricting the
availability of vehiclas that consumers want,"), The
commaeanter nolad that EPA has proviounsly stated
thal under the standerds, ‘‘consumers cen continue
10 have a full ranga of vehicle choices that meat
their needs.” CBD Comment, at 16 [queting Finel
Determinatian, at 9), But EPA has since
reconsidered the emission stardards for model year
2022-2025 light-duty vehicles, which were "basad
on ouwldeted information.” 83 FR 16077, 16077
[Apr. 13, 2018). Accordingly. EPA cannot be held
lo its earlier forecast regarding chaices available ta
CONSUMETS.

companies that have failed or will fail
to comply with the standards and
disrupt(ing] the normal market
competition by effectively subsidizing
these companies.” 199 As explained
above, NHTSA is not ““actively changing
the rate to a lower value”; the rate was
$5.50 during reconsideration, the rate is
currently $5.50, and the rate will
continue to he $5.50 as a result of this
final rule, rather than increasing to $14
beginning with MY 2019. But NHTSA
agrees with the general principle that
““actively changing the rate" would
“disrupt{] the normal market
competition.” For the reasons described
in the NPRM, NHTSA believes that “an
increase in the CAFE penalty rate could
distort the normal market competition
that would be expected in a free market
by favoring one group of manufacturers
over another.' 209 Thus, to avoid
adversely affecting competition by
interfering, NHTSA will not increase the
CAFE civil penalty rate.

Relatedly, one commenter argued that
polling, reinforced by sales data, shows
that "‘consumers value access to fuel-
efficient vehicles.” 201 If true, then
normal market competition will
incentivize non-compliant
manufacturers to invest in increasingly
efficient technology and increasing
compliance with the standards. NHTSA
would have no need to increase the
CAFE civil penalty rate if it would never
be applied because market forces would
ensure compliance.

The same commenter also argued that
increasing the CAFE civil penalty rate

““enhances the competitiveness of U.S.-

made vehicles in domestic and global
markets.” 202 Specifically, the
commenter maintained that '‘more 1.5.
fuel-efficient vehicles means fewer
consumer and production shifts when
gas prices are volatile, and mare
efficient fleets have increased chances
of competing with the tighter standards
set in Europe and Asia, allowing
automakers to build global vehicle
platforms and significantly reduce their
costs.” For similar reasons as described
above, automakers are already naturally
incentivized to “reduce their costs.” If
becoming increasingly efficient would

1w CAP Comment, a1 4: see afse CBD Comment,
&t 15 (reasaning that keeping the rate “artificielly
low" would “ereate an unfair market environment,”
in which less esteblished, innovalive companies
that have invested in technology to meet the
standards would find themselves at a competitive
disadvanisge to more eslablished, larger companies
that may be more willing to pay penaltios. rather
than comply).

20083 FR 13904, 13914 (Apr, 2, 2018).

201 CIID Comment, 81 16,

202 CND Comment, a1 15-16, This argument
overlaps o some exient with the imports EPCA
facior,
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allow them to do so—and sell maore
vehicles in Europe and Asia—they will
do so. As explained in more detail
below, domestic manufacturers already
must overcome hurdles that foreign
manufacturers do not face, such as a
separate minimum standard for
domestically-manufactured passenger
automobiles and prohibiting
manufacturers from using traded credits
to satisfy a shortfall of passenger
automobiles manufactured
domestically.

Another commenter challenged
NHTSA's rationale on the competition
factor, arguing that “if the stringency of
the penalty is not maintained over time
. .+ . , then manufacturers increasingly
have the incentive merely to pay the
penalty and not further invest in greater
fuel efficiency.' 293 This is a moot point
because the stringency of CAFE civil
penalties is maintained over time, just
not through inflation adjustments. As
explained above, Congress chose an
alternative mechanism for ensuring that
the CAFE stringency retains its salience
over time, by requiring the fuel
economy standards to be set at the
maximum feasible level for each model
year, rather than requiring adjustments
for inflation of the penalty rate alons,
Consequently, increasing the penalty
rate would serve to “adversely impact
the affected manufacturers through
higher prices for their products (without
corresponding benefits to consumers),
restricted product offerings, and
reduced profitability”’—i.e., adversely
affecting competition.204
iti. Imports

One commenter argued that “if
anything, the proper inflation
adjustment would aid domestic
manufacturing,” rather than cause a
significant increase in automobile
imports.2% Specifically, the comment
noted that **historically, the only
manwfacturers to pay fines for non-
compliance have been those who import
a large fraction (and, in many cases, all)
of the vehicles sold in the United
States.” 20¢ This misses a key part of the
picture. In the NPRM, NHTSA noted
that “[flinal model year fuel economy
performance reports published by
NHTSA indicate import passenger car
fleets are performing better than
domestic passenger car fleets.” Since
then, the model year 2016 fleet
performance repert has been made

203 CARD Comment, at 18,

204 53 FR 13904, 13024 (Apr. 2, 2018).

205 CBD Comment, at 18-19.

206 GBI Comment, at 18 {ciling CAFE Public
Information Conier, available al hitps:/#
one.nhisa.govicafe_pic/CAFE_PIC Fines_
LIVE.htmi).

available, indicating that the
performance of the impost passenger car
fleet again has an advantage over the
domestic passenger car fleet, now
almost a full mile per gallon
difference,2®? Although the magnitude
of the advantage has varied, the import
passenger car fleet has consistently had
a superior fuel economy perfoermance to
the domestic passenger car fleet for over
ten years. Because of that existing
advantage, increasing the CAFE civil
penalty rate would likely have a harsher
impact on domestic manufacturers, who
would need to invest more to reduce
fuel economy shortfalls. As those
increased investments get translated
into higher prices for vehicles, relatively
cheaper imported vehicles become more
attractive to consumers. The comment
seemed to grasp this point in its very
next paragraph, describing a situation in
which ‘“‘a higher fine is going to either
push a manufacturer to deploy more
technology to comply . . . or ensure
that domestic production of more
efficient cars is sufficient to offset the
shortfall of its domestically produced”
vehicles—both of which must be paid
for somehow 208

Moreover, the comment fails to
mention that domestic manufacturers
face some heavier statutory burdens. For
example, manufacturers are barred by
statute from using traded credits to
satisfy a shortfall for “the category of

- passenger automobiles manufactured

domestically.” 209 Passenger
automobiles manufactured
internationally are not subject to the
same limitation, affording foreign
manufacturers a competitive advantage.
Domestically-manufactured passenger
automobiles are also subject to a )
minimum standard, beyond the general
average fuel economy standards: 27.5
miles per gallen or 92 percent of the
average fuel economy projected by the
Secretary for the combined domestic
and non-domestic passenger automaobile
fleets manufactured for sale in the
United States by all manufacturers in
the model year,” whichever is
greater.219 In fact, this statutory
domestic passenger vehicle requirement
has already resulted in the imposition of

207 Available at hiips://ane.nhisa.govicafe_pic/
CAFE_PIC fleet LIVE.htinf (last accessed May 22,
2018),

2us GBD Comment, al 18,

200 49 11,5,0, 32003(f)(2); see alfso 49 CI'R 536.%{c).

=149 11.5.C. 32002{b)(4). Since the minimum
atandard lor domestically-produced passenger
aulomohiles was promulgatad, the *92 percent” has
always been greater than 27.5 mpg. For mode] year
2016, the most recent year for which data is
publicly available, some manufacturers were unable
1o meet the domestic passenger car fleel siandard.
CAFE Public Information Center, hitps://
one,nhisa.govicafe_pic/CAFE_PIC_Mfr LIVE.htmi.

record penalties for model year 2016, As
noted in NHTSA's MY 2011-2018
Industry CAFE Compliance report, one
manufacturer paid over $77 million in
civil penalties for failing to meet or
exceed the minimum domestic
passenger car standard for MY 2016—
the single highest civil penalty assessed
in the history of the CAFE program.
NHTSA anticipates that such penalties
will increase as stringency levels
continue to rise. These disparities
against the domestic passenger
automobile industry increase the
likelihood that an upward adjustment to
the CAFE civil penalty rate will create
greater incentives for manufacturers to
shift their production of passenger
vehicles overseas to avoid such
penalties, and that would have a
negative economic impact on the United
States—one that is likely to hit
particularly hard on states and regions
of states where domestic passenger
automobile manufacturing is
concentrated.

The comment also cited the “history
of Detroit manufacturing” as another
itlustration for how “adjusting the fine
upward acts to pull manufacture of
more efficient vehicles into domestic
preduction as opposed to overseas
production and imported.' 211 The
comment’s portrayal of history,
however, cmitted that many of the most
efficient vehicles already had thin
margins and production had been
moved, at least in part, to plants in
Mexico to reduce costs. Moreover, the
strength of the connection between the
civil penalty rate and domestic
production is tenuous. An alternative
explanation is that higher fuel prices
allow manufacturers to charge more for
fuel efficient vehicles. Consequently,
manufacturers can spend mare on
production domestically without having
to shift production abroad for cheaper.

b, Other Economic Considerations

Even if the EPCA factors do not apply,
NHTSA concludes that raising the CAFE
civil penalty rate to $14 would have a
“negative economic impact” for the
reasons explained in the NPRM.222 One
comment asserted that NHTSA “has not
identified any facts or analysis that
would support its belated invocation of
the ‘negative economic impact’
provision,” 212 This comment ignores
that the NPRM expressly stated that it
was relying on “the estimate provided
by industry showing annual costs of at
least one billion dollars.” 214

211 CRD Comment, at 18-19.

21283 FR 13904, 13918 (Apr. 2, 2018).
213 Atlorneys General Comment, at 14.
214 g3 FR 13904, 13916 (Apr. 2, 2018).



Federal Register/Vol.

84, No. 144/Friday, July 26, 2019/Rules and Regulations

36027

Some commenters challenged
NHTSA’s reliance on the Alliance and
Global’s estimate of annual costs of at
least one billion dollars under NHTSA’s
augural standards for MY 2022 to 2025,
largely relying on the Union of
Concerned Scientists’ (UCS's) critique of
the estimate.215 The Alliance and Global
addressed UUCS's criticisms in their
comment.21¢ Specifically, the Alliance
and Global ohserved that “UCS did not
factor in the costs of CAFE penalties in
their analysis,” as NHTSA has in its
analyses of the economic impact of
CAFE standards.2*7 Consistent with
NHTSA's past methodology and in light
of the particular question at issue here,
NHTSA continues to agree that it was
appropriate to incorporate the costs of
civil penalties in an analysis to
determine whether raising the CAFE
civil penalty rate would have a
“negative economic impact."”

One commenter argied, relying on the
July 2016 Draft Technical Assessment
Report (TAR), that because “the modsl
year 2022-25 greenhouse gas/CAFE
standards were technologically feasible
at reasonable cost for auto
manufacturers . . .the industry’s §1
billion penalty estimates are
unreasonable since any 'massive’
increase would be the result of the
manufacturers’ deliberate non-
compliance rather than any inability to
comply.” 218 Since the draft TAR,
however, the EPA Administrator has
recensidered the emission standards for
model year 2022-2025 light-duty
vehicles and determined that they “are
based on outdated information, and that
more recent information suggests that
the current standards may be too
stringent.” 21% Accordingly, EPA
announced that it “will initiate a notice
and cormmment rulemaking in a
forthcoming Federal Register notice to
further consider appropriate standards
for model year 2022-2025 light-duty
vehicles, as appropriate,” in partnership

215 Zge, p.g,, CBD Commenl, at 19; Attorneys
General Comment, at 10; IPI Comment, at 13-14.
UCS's eritique of the Alliance and Glebal’s analysis
is available at https://www.regulations.gov/
document?D=NHTSA-201 7-00553-0G619.

216 Alliance and Glohal Comment, at 17--18,

17 Allisnce and Global Commont, ot 17-18 (citing
77 FR. 62624, 63047 (Ocl. 15, 2012)). Conlrery to
one comment's critique, Allorneys General
Comment, al 15; ¢f, [Pl Comment, al 16 [*[A}ny
negative effects of higher penalties on profits would
be experienced only by those firms that, in the
absence of the inflation adjustment, would nal
comply with the slandards. . . ."), the Alliance
und Glabal’s analysis did account for the increased
costs Lo manulacturers that wounld comply with the
Fnel economy standards.

214 Alorneys General Commen, at 10,

21083 FR 16077, 16077 (Apr. 13, 2018).

with NHTSA 220 In particular, EFA
observed that due to a variety of
challenges of feasibility and
practicability, many companies have
already started to rely on banked credits
to remain in compliance, which may be
increasingly difficult to continue as the
stringency standards tighten.221 To the
extent that the draft TAR expressed that
“the model year 2022-25 greenhouse
gas/CAFE standards were .
technologically feasible at reasonable
cost for auto manufacturers,” that
conclusion is no longer operative.

Another commenter identified
purported “substantial shortcomings”
with the CAFE model used by the
Alliance and Global to formulate
generate its cost estimates, which it
claimed “will tend to overestimate fuel
economy costs.” 222 NHTSA disagrees
strongly with that statement. As the
comment itself noted, “the [CAFE]
model is one of the best publicly
available tools for analyzing the effects
of fuel economy regulation and offers
substantial transparency and
comparability for the analyses,” 223
Further, the CAFE model has been used
in numerous fuel economy rulemakings.
Finally, the commenter did not provide
an alternative calculation of what it
believes the additional costs associated
with increasing the CAFE civil penalty
rate would be. As such, NHTSA’s
reliance on the CAFE model is
eminently reasonable, and the agency
continues to believe that “the estimate
provided by the Alliance and Global
showing annual costs of at least one
billion dollars is a reasonable estimate'’
of what would occur if the CAFE civil
penalty rate was increased to $14 under
the agency’s augural standards and that
this would constitute a “negative
economic impact” under the 2015
Act.ZZ*‘l

Some commenters argued that even
assuming the Alliance and Global’s
analysis was accurate, the impact of the
additional costs it calculates is minimal
when spread across the industry, 229

22083 FR 16077, 16077 {Apr. 13, 2018). As parl
of this reconsideration, “*NHTSA is abligated ta
condlucl a de nove rulemaking, with fresh inputs
and a fresh consideration and balancing of all
relevant factors, to establish final CAFE standards
for [MYs 2022-2025)." 82 FR 34740, 34741 (July 26,
2017). :

22133 FR 16077, 16079 (Apr. 13, 2018).

2z 18 Comment, al 13-14.

220 TP] Comment, ai 13,

22183 FR 13004, 13916 (Apr, 2, 2018},

225 Sge, o.g,, Comment by Kend! Kobbervig,
NHTSA~2018-0017-0009, at 1; Attarneys General
Comment, 8t 14-15; IP1 Comment, al 15; ¢f. 1P]
Comment, &1 16 (arguing that “the increase in costs
should not be thought of as ssvere™ because the
1oial additionat cosls due Lo an increase in the
CAFE civil penalty "will occur mostly for luxurious
and sporis cars”).

These arguments gloss over the fact that
if the Alliance and Global's analysis is
correct, there is a *“negative economic
impact.” Instead, these comments seem
to be directed towards the irrelevant
question of how “negative” the
“gconomic impact” would be.226

Other commenters criticized NHTSA
for purportedly not conducting a
sufficiently thorough analysis of the
negative economic impact of the
increased penalty rate, asserting that
NHTSA must consider facters, such as
“which vehicles would be subject to
penalties, how much of the costs would
be passed through to consumers, and
whether the average per vehicle cost
would have any impact at all on
consumer demand for vehicles.” 227 The
2015 Act does not require such an
analysis to determine whether making
an otherwise required adjustment would
have a “negative economic impact.” As
NHTSA explained in the NPRM and
ahove, because the term “'negative
economic impact” is not defined nor
any guidance provided by Congress or
OMER, NHTSA has broad discretion to
determine how to determine whethera
“negative economic impact” would
result from such an adjustment.zze

Contrast the “negative economic
impact” exception in the 2015 Act with
the statutory provision describing the
relevant factors that Congress requires
NHTSA to consider in determining the
amount of a civil penalty imposed fora
variety of violations of the Safety Act.229
Congress has demonstrated that it can,
and will, delineate specific factors
agencies should consider in making
comparable determinations. It chose not
to do so in the 2015 Act, affording
agencies the ahility to determine what
would be most ag ropriate for each.

Imposing an additional billion dollars
in costs to the automaobile industry—

26 This question is irrelevani for the reasons
discussed in foainote 160: once NHTSA datermines
that increasing the civil penalty to $14 would have
4 necgative economic impact, it has broad discretion
to determine how much less than the otherwise
required amount the adjusiment, if any, should be.

227 Atlorneys General Comment, &t 13-14; see
also CARB Comment, at 19 (commenting that
NHTSA did “'nol provide an estimate of the
increased compliance cosls, the number and 1ypes

-of vehicles allected, the average increased costs thal

consumers would bear, the price sensitivily of
constumers ol the alfecled vehicles, or how the cost
increase compares to fuel cost savings and olher
benefits to consumers resulting from increased
compliance").

22¢ Sep B3 FR 13904, 13916 (Apr. 2, 2018) (citing
Nat'l Shooting Sporls Found., Inc. v, Jones, 716
F.3d zon, 214-15 (D.C. Cir. 2013)); Alliance and
Global Comment, at 15 & n.63.

224 Seg 46 U.S.C. 30165(c) (requiring the Sccrolary
ta "consider the nature, circumstances, extent, and
gravity of the violation” in determining the amount
of a ¢ivil penalty under that section and delailing
specific factors the Secretary must include, as
apprapriate, in making such dotermination).
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every year—would have the type of
“negative economic impact” envisioned
by Congress when it provided this
exception, and this negative economic
impact is magnified by the statutory
domestic minimum standard for
passenger vehicles, whose penalties
cannot be avoided with credits. In fact,
in other instances when Congress has
imposed additional procedural
requirements on agencies, it has drawn
the line at econormic impacts around
$100 million.2390 It appears reascnable
that a projected economic impact ten
times the amount required for a rule to
be considered “major” under the
Congressional Review Act would be
more than enough to reach this
threshold. Furthermore, as noted ahove,
it is apparent that a significant part of
the negative impact would occur within
the United States—and specifically
within regions of the United States
where traditional automobile
manufacturing is concentrated—because
raising the penalty rate would not only
harm manufacturers generally. It would
also create a specific incentive for
manufacturers to shift domestic
production of small, low-profit-margin
passenger vehicles either to Mexico
(where production costs are lower) or
outside of North America [because those
vehicles would not be subject to the
domestic minimum standard}.

Another commenter alleged that
NHTSA did “not analyze the obvious
alternative available to manufacturers
who want to avoid the higher penalty:
compliance with the fuel economy
standards™ and *‘entirely fail[ed] to
address” how increasing the CAFE civil
penalty rdte fo $14 would raise the
value of credits, “making violations
more sxpensive for those manufacturers
that voluntarily choose not to comply
with the CAFE standards.” 22* This
comment is wrong;: In the NPRM,
NHTSA expressly acknowledged
manufacturers’ option to comply with
the applicable fuel economy standards,
the resulting effect on the value of
credits, and the economic impact.232
Further, the $1 billion estimate was for

210 Sep, 8., 5 U.5.0C. 804(2)(A).

211 Allorneys Goneral Comment, ol 15-16.

2z Beg, 5., 83 FR 13904, 13916 (Apr. 2, 2018)
[“[Tlncreasing the penalty rate to $14 would lead 1o
significantly grealer costs then the egency had
anticipaled when it se1 the CAFE standards because
manulocturers who had planned to use penallies as
ane way 1o make up their shartfall would now need
10 pay increased penally ampunts, purchase
additional credits al likely higher prices, or make
modifications 1o their vehicles outside of their
ordinary redesign cycles. NHTSA believes all of
these options would increase manufuclurers'
compliance costs, many of which would be passed
alang ta consumeors.”).

total costs, including technology costs,
not f‘lust increased penalty payments.

Therefore, the agency continues to
believe that the estimate provided by
the Alliance and Global is a reasonable
estimate of the économic impact of
increasing the penalty rate under the
augural standards—perhaps even be
understated—and that this impact is
sufficient for the agency to conclude
that the GAFE civil penalty rate statute
falls within the “negative economic
impact” exception to the 2015 Act.

In addition, two recent NHTSA
publications—NHTSA and EPA’s Safer
Affordable Fuel-Efficient (SAFE)
Vehicles proposed rule as well as the
MY 2011-2018 Industry CAFE
Compliance Repori—provide further
confirmation for NHTSA’s conclusion
that increasing the CAFE civil penalty
rate pursuant to the 2015 Act would
have a "‘negative economic impact.” 233
The SAFE Vehicles rule proposed CAFE
and greenhouse gas (GHG) standards for
mode! years 2020 through 2026 and
used the most recent version of the
CAFE model. As discussed in greater
detail in that rilemaking, at a high level,
the CAFE model is the tool the agencies
use to determine how the industry
could respond to potential standards, It
includes a wide range of assumptions
on the cost, effectiveness, and
availability of different technologies,
and then a decision-making tool to
determine how each manufacturer could
apply technologies, while accounting
for various considerations that
manufacturers typically evaluate when
establishing, choosing, and
incorporating the technologies. In the
case of the CAFE standards, the model
also estimates when a manufacturer is
likely to use existing credits or pay
penalties in lieu of meeting the required
standards. Using the same publicly-
available modeling and underlying data
as that relied upon in the SAFE Vehicles
NPRM, the negative economic impact of
increasing the CAFE civil penalty rate to

_ %14 remains apparent. Analyses

23983 FR 42986 (Aug. 24, 2018). Although the
SAPE Vohiclos NPEM and the CAFE Compliance
Report were published after the comment periad in
this rulomaking had closed, “an agency may use
supplemeniary deia, unavailable during the nalice
and comment peried, that expands on and confirms
infermation conlained in the proposed rulemaking
and addresses alleged deficipncies in the pre-
oxisting data, so long as no prejudice is shown.™
Solite Corp. v. I1.5. E.P.A., 952 F.2d 473, 484 (D.C.
Cir, 1901) [cleaned up) [citing Cmiy. Nutrition Inst.
v. Block, 749 F.2d 50, 57-58 (D.C. Cir. 1984)).
Moreover, sinca the SAFE rule wes published,
NHTSA has nol received any addilional comments
on—or any requesis 1o re-open the comment period
for—this CAFE civil panalty rato rulemaking.
Pursuant to NHTSA’s regulations, “[llale fled
commenls will be considered to the extent
praclicable.” 4% CFR 553.23.

conducted for the SAFE Vehicles NPRM
to determine the effect of other inputs—
in this case, the CAFE civil penalty
rate—on the sensitivity of results show
that, as seen in Table 1 in Appendix A,
under the augural standards,
manufacturers are projected to face
more than $500 million in additional
civil penalty liability before accounting
for credits every year through at least
MY 2026 if the rate is increased to $14
in MY 2019, as compared to retaining
the rate at $5.50—with the added
burden exceeding $1 billion for some
model years.234 Even under the
proposed standards,2?5 which were the .
least stringent option analyzed in that
rule, the additional projected penalty
liability hefore accounting for credits
from an increase in the rate to $14
would be substantial: Over $750 million
in the first model year for which the

. increase would be in effect and over

$100 million every year through model
year 2025, as shown in Table 2 in
Appendix A. These additional penalties
are on top of any increased costs
manufacturers would incur in making
technological or design changes to
reduce their shortfalls—costs that would
likely be passed along to consumers. It
is important to note that, as described
above, these added potential penalties
could be offset through the application

22 A description of the modeling assumptions
and paramelers for the SAFE NPRM are located &l
83 FR 43000- 43188 [Aug. 24, 2018) (" Technical
Foundation for NFRM Anelysis"). The data
supporting the calculations presented here are
available &1 kttps:/fwww.nhisa.gov/corporate-
average-fuel-economy/compiiance-and-effects-
madeling-systemn in the "'Central Analysis” and
“Sensitivily Analysis" for the 2018 NPRM for
Model Years 2021-2026 Passenger Cars and Light
Trucks,” The data ulilized are the same data
presented in the SAFE Vehicles NPRM "“Sensilivity
Analysis” section (beginning at 83 FR 433152}, hut
labulated to show the impacts of this particular
actian. The caleulations here specifically compare
the 1otal projected fines across all manufacturers
and all fleets, both under the avgural standards and
the proposed stenderds, in the ceniral analysis that
assumes the rate will remain at 85,50 end tha
sensilivity anslysis that, holding all else in the
central analysis the same, assumes the rate would
be increasad to $14. The numbers presented heve
are based on the “unconstrained’ anatysis of the
CAFE modal—which altows for the possibility that
credils may be earned, iransfarred, and applied ta
CAFE shaortfells—rather than the standard-setting
analysis—which assumes that each fleet must
comply with the CAFE standard separately in each
year because of the statuiory limilation in EPCA
and EISA Lhal prohibils NHTSA frem considering
the availahility of credits when selting standards—
but the magnitudes of the amounts and the trends
are similar under both snalyses. For additional
information about the assumplions underlying this
data, please refer 1o the Preliminary Regulatory
Impact Analysis (PR1A) and the NPRM far the SAFE
Vehicles rulemaking, both available at https://
m;w.nhrsa.gov/carporate-uvemge-fue!-ecanamy/
safe.

235 The analysis provided by the Alliance and
Global was conducted and submitted before the
proposed standerds wero publicly availabla.
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of credits earned, transferred, or traded
in ways the model cannot predigt-—
subject to the limitations on domestic
fleets described above—but NHTSA
expects that if the civil penalty rate was
increased, the price of credits would
increase as well.

Moreover, the MY 2011-2018
Industry CAFE Compliance report
recently published by NHTSA shows
that the number of flests with credit
shortfalls has substantially increased
since 2011, while the number of fleets
generating credit surpluses has
decreased, leading to the MY 2018
estimate of 28 fleets with projected
shortfalls and only 11 with projected
surpluses.z36 While most manufacturers
have so far avoided making civil penalty
payments by using earned and traded
cradits, more manufacturers are
expected to need to pay penalties going
forward because credit surpluses across
the entire fleet are diminishing; 247
manufacturers will no longer be able to
use their own credits or purchase
credits from other entities to fully
satisfy their shortfalls. The shrinking
credit surplus is particularly
challenging for domestic fleets: The MY
2011-2018 Industry CAFE Compliance
report shows that the remaining surplus
credits for domestically-produced
vehicles were cut nearly in hatf from
MY 2014 to MY 2016.2%® In addition,
since non-compliance with the domestic
passenger car minimum standard
required by 49 U.8.C. 32903(g)(3) and 49
CFR 536.9 cannet be covered with
credits acquired by another automaker
or transferred from another fleet, '
shortfalls for domestic vehicles must be
covered by penalty payments when a
manufacturer’s domestic surplus credits
run out. Manufacturers are already
beginning to realize this impact: As
noted above, one manufacturer paid
over 377 million in civil penalties for
failing to meet the minimum domestic
passenger car standard for MY 2016,
which is the single highest civil penalty
assessed in the history of the CAFE
program. These facts show that the
estimate provided by the Alliance and
Global is supported by the actual
behavior of the industry in the face of
increasing standards, which bears out
the conclusions already reached by
NHTSA in this rulemaking.

5. §10 Cap

Two comments claimed that NHTSA
failed to provide a “reasoned

2BONHTSA, MY 20112018 Industry CAFE
GCompliance,” htips.//ore.nhiso.govicafe pic/MY
%202011%20-%20MY%.202018%20Credit
%205hortfall%26feport.pdf (Dec. 21, 2018).

237 Id,

e £,

explanation” for why it departed from
its previous position that the $10 cap for
the CAFE civil penalty rate, established
by Congress in 1978 in 49 U.5.C.
32912(c)(1)(B), needs to be adjusted
pursuant to the 2015 Act.239 As
explained above, NHTSA is permitted to
change its views. And in doing so here,
NHTSA provided a “reasoned
explanation” in its NPRM: The $10 cap
is not *“assessed or enforced" and thus
is not a “civil monetary penalty’ that
requires adjustment under the 2015 Act.

Multiple commenters disagreed with
NHTSA’s proposed determination in the
alternative that any potential adjustment
NHTSA makes to the CAFE civil penalty
rate he capped by the $10 limit, without
adjusting the cap to $25.24¢ These
comments—including those that had
argued that NHTSA's adjustment in
1997 from $5 to $5.50 constitutes
evidence that an adjustment is
warranted here-—almost unanimously
ignored that this cap was not adjusted
when the previous inflation adjustment
was made in 1997. These comments also
Tailed to reconcile the fact the $10 cap
was left intact when Congress amended
the civil penalty provision by enacting
EISA in 2007.

Instead, the comments focused largely
on the “maximum amount” provision of
definition of “'civil monetary penalty"
in the 2015 Act. One comment observed
that the statutory language establishing
the $10 cap is “virtually identical” to
the statutory language establishing the
general EPCA penalty of $10,000, which
NHTSA adjusted, only identifying the
shared phrase “not more than” to
indicate that they are both maximum
amounts.211 But NHTSA did not, and
still does not, dispute that the $10 cap
is a “maximum amount.” Rather,
NHTSA tentatively determined, and
today finalizes, that the $10 cap is not
“assessed or enforced” as required to be
a “civil monetary penalty” under the

239 CBD Comment, at 23; Altorneys General
Comment, at 17, The Atlorneys General commont
also claimed that NHTSA adjusted the cap Irom 510
to 525 in ils inlerim final rule and that this i
adjusiment "has never been suspended or reversed,
and remains in effect.” Allorneys General
Commaent, at 16. As NHTSA naled in its NPFRM,
biowover, while NHTSA did announce in the
jnterim final rule that the edjusied maximum eivil
penalty wounld be increasad [rom $10 to $25, 81 FR
43524, 43526 (July 5, 2016), “this change was nover
[ormally codified in the Code of Federal
Regulations nor adopted by Cangress.” 83 FR
13904, 13916 n.86 (Apr. 2, 2018). Regardless,
NHTSA gave nolice 1hal “{elven if the adjustment
is considered to have been adapled, howaver,
NHTSA is now reconsidering that decision for the
reasons explained" in the natice, 83 FR 13904,
13916 n.96 (Apr. 2, 2018).

240 See, e.8., CAP Camment, 8t 3; CBED Commaent,
al 23.

241 CAREB Comment, 9.

2015 Act.242 Other penalties that have a
maximum amount, such as the general
EPCA penalty, can actually be “assessed
or enforced™: A violator could
theoretically be assessed a civil penalty
of the now-adjusted maximum amount.
Only two comments provided any
argument on this specific point.?4? One
of those comments conceded that the
cap ‘‘is not being assessed or enforced
now."” 224 Nonetheless, that comment
maintained that the cap “may™ be
assessed or enforced “in the future if

-[NHTSA] exercises its discretionary

authority to increase the penalty to
further energy conservation.” 245
Similarly, the other comment asserted
that “the condition of contemporaneous
enforceability of the statutory maximum
amount is not a condition precedent in
order to qualify as a ‘civil monetary
penalty.’. . . [Tlhe maximum itself
does not need to be actively assessed ar
enforced.” 24¢ Even setting aside the
hypothetical circumstances that NHTSA
would need to establish to raise the
EPCA rate all the way to the cap
{discussed above], it is not the cap that
is ever “assessed or enforced™; it is the
“civil penalty,” as defined in 49 U.S.C,
32912(b). The statutory cap merely sets
a limit to which the $5.50 multiplier—
which is used to calculate the “civil
penalty”—can be raised.

Other commenters discussed how the
$10 cap must be adjusted to avoid
undermining the purpose of the 2015
Act.217 Ag discussed above, NHTSA
disagrees that retaining the CAFE civil
penalty rate runs counter to the
purposes of the 2015 Act, even if the
2015 Act applies to the CAFE civil
penalty rate. Congress chose means
other than inflation adjustments to
maintain the deterrent effect of the
CAFE civil penalty formula aver time
(and to incentivize energy conservation
under EPCA). Regardless, the purpose of
the statute would not justify completing
an adjustment unanthorized by
Congress. The $10 cap does not satisfy
the definition of a “civil monetary
penalty” required by Congress to be

24228 11,5,C, 2461 nole, Fedaral Civil Penaltios
Inflation Adjustment 3(2)(B), [C).

243 CARB Comment, at 9; Allorneys General
Comment, a1 17,

241 Attorneys General Comment, at 17,

245 Aftornsys Generel Commaenl, at 17,

248 CARB Comment, at 9.

247 See, e.g., CARB Comment, al 19-20 (Mat
adjusting (he $10 cep “would completely defeal the
purpose of the 2015 Act in avoiding the eroded
value and deterrence of penalties by inflatien.");
Attarncys General Comment, ol 17 (*[Tlo read Lhe
2015 Acl as not applying ta the CAFE standards’
statutory maximum would undermine the purpose
of bath the 2015 Acl end EPCA,"); IPI Camment,
at 4 (“[Iif the $10 maximum were a permanent cap
never subject lo inflation, that would defeat
Canpress’s stated purposes for the 2015 Act, . . ")
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adjusted, and therefore, the 2015 Act is
not a basis for NHTSA to adjust the $10
cap.

gne commenter proposed the $10 cap
be subject to an inflationary adjustment
calculated from 2007.2% Because
NHTSA has concluded that the $10 cap
should not be adjusted at all under the
2015 Act, it is unnecessary for NHTSA
to determine what the appropriate base
year would be if such an adjustment
were required, and NHTSA declines to
do so.

E. Rulemaking Analyses and Notices

1. Executive Order 12866, Executive
Order 13563, and DOT Regulatory
Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866, Executive Order 13563,
and the Department of Transportation’s
regulatory policies and procedures, This
rulemaking document has been
considered a “significant regulatory
action"” under Executive Order 12866,
NHTSA believes that this rulemaking is
“economically significant™ because this
rule avoids imposing a future economic
impact of $100 million or more
annually. '

Certain commenters criticized the
agency’s decision to not include a
separate economic analysis, The agency
notes first that nothing in either the
. 2015 Act or EPCA require that NHTSA
conduct a cost-henefit analysis when
determining issues related to CAFE
penalties. Further, the agency’s first
argument in this final rule that these -
penalties are not “civil monetary
penalties” under the 2015 Act would
not be affected by any cost-benefit
analysis, as it relies on purely legal
reasoning, not on any economic finding,
Similarty, although one could argue that
other arguments relied on in this final
rule require some degree of analysis, the
relevant statutes expressly identify
specific factors the agency must
consider, and the agency made the
appropriate considerations of
substantial deleterious harm under
EPCA and negative economic impact
under the 2015 Act. In addition, since
this rule merely maintains the existing
penalty rate, it has no economic impact.
Certainly, some alternatives,
particularly raising it to $14 or even just
$10, would have had sconomic impacts,
but analyzing the impacts of alternatives
that would have changed the status quo
is different than analyzing an actual rule
that does so. In some ways, this
compares to an agency's decision to
deny a petition rulemaking, where the

2 Workhorse Comment, ol 3.

denial does not ardinarily include a
thorough economic analysis, but any
regulatory action in response granting a
petition would likely henefit from some
an analysis the reflects the impacts of
any change. Finally, Executive Order
12866 by its own terms does not, “does
not create any right or benefit,
substantive or procedural, enforceable at
law gr equity by a party against the
United States, its agencies or
instrumentalities, its officers or
employees, or any other person.”
Therefore, whether the agency complies
with the Order is not grounds for legal
challenge. To the extent there is any
ambiguity as to what analysis is
required, OMB not only reviewed hoth
the NPRM and final rule, but also
affirmatively concurred with NHTSA's
economic deterrnination and the
interpretations of the 2015 Act in this
final rule.z49

2. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S8.C. 601 ef seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of proposed’
rulemaking or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities {i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required if the head of an
agency certifies the proposal will not
have a significant economic impact on
a substantial nnmber of small entities.
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a
proposal will not have a significant
economic impact on a substantial

number of small entities,

NHTSA has considered the impacts of
this notice under the Regulatory
Flexibility Act and certifies that this
rule would not have a significant
economic impact on a substantial
nurmber of small entities. The following
provides the factual basis for this
certification under 5 U.S.C. 605(b).

The Small Business Administration’s
(SBA) regulations define a small
business in part as a “‘business entity
organized for profit, with a place of
business located in the United States,
and which operates primarily within the
United States or which makes a ’
significant contribution to the U.5.
economy throngh payment of taxes or

244 OMB Non-Applicability Letter; OMB Negative
Economic Impact Letter. .

use of American products, materials or
labor.” 13 CFR 121.105(a). SBA’s size
standards were previously organized
according to Standard Industrial
Classification {*'SIC”) Codes. SIC Code
336211 “‘Motor Vehicle Body
Manufacturing” applied a small
business size standard of 1,000
employees or fewer. SBA now uses size
standards based on the North American
Industry Classification System
(*'NAICS"), Subsector 336—
Transportation Equipment
Manufacturing. This action is expected
to affect manufacturers of motor
vehicles. Specifically, this action affects
manufacturers from NAICS codes
336111—Automaobile Manufacturing,
and 336112—Light Truck and Utility
Vehicle Manufacturing, which both
have a small business size standard
threshold of 1,500 employees. _
Thongh civil penalties collected
under 49 CFR 578.6(h)(1) and (2) apply
to some small manufacturers, low
volume manufacturers can petition for
an exemption from the Corporate
Average Fuel Economy standards under
49 CFR part 525. This would lessen the
impacts of this rulemaking on small
business by allowing them to avoid
liability for penalties under 49 CFR
578,6(h}(2}. Small organizations and
governmental jurisdictions will not be

" significantly affected as the price of

motor vehicles and equipment ought not
change as the result of this rule.

3. Executive Order 13132 {Federalism)

Executive Order 13132 requires
NHTSA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications™ is defined in
the Executive Order to include :
regulaticens that have “substantial direct
eftects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, the agency may
not issue a regulation with federalism
implications, that impaoses substantial
direct compliance costs, and that is not
required by statute, unless the Federal
Government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency congults with State and local
officials early in the process of
developing the proposed regulation,

This rule will not have substantial
direct effects on the States, on the
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relationship between the naticnal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132,

The reason is that this rule will
generally apply to motor vehicle
manufacturers. Thus, the requirements
of Section 6 of the Executive Order do
not apply.

4. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995, Public Law 104—4, requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed ar final rules that include a
Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this rule does
not include a Federal mandate, no
Unfunded Mandates assessment will be
prepared.

5. National Environmental Policy Act

The National Environmental Policy
Act of 1969 (NEPA) (42 U.5.C. 4321-
4347) requires Federal agencies to
analyze the environmental impacts of
proposed major Federal actions
significantly affecting the quality of the
human environment, as well as the
impacts of alternatives to the propesed
action.25® When a Federal agency
prepares an environmental assessment,
the Council on Environmental Quality
(CEQ) NEPA implementing regulations
(40 CFR parts 1500-1508) require it to
“include brief discussions of the need
for the proposal, of alternatives . . ., of
the environmental impacts of the
proposed action and alternatives, and a
listing of agencies and persons
consulited.” 251 Based on the
environmental assessment, the agency
must “make its determination whether
to prepare an environmental impact
statement’ and “prepare a finding of no
significant impact . . . if the agency
determines on the basis of the
environmental assessment not to
prepare a statement.” 252 NHTSA
prepared a Draft Environmental
Assessment (Draft EA), which was
included in the preamble of the NFRM.
This section serves as the agency's Final
Environmential Assessment {(Final EA)
and Finding of No Significant Impact
(FONSI).

25042 [1,5,C. 4232(2)(C).
253 40 CFR 1508.9(k).
25240 CFR 1501.4(c) & (e).

i. Purpose and Need

This final rule sets forth the purpose
of and need for this action. NHTSA
considered whether it is appropriate,
pursuant to the Inflation Adjustment
Act, to make an initial “catch-up”
adjustment to the civil monetar,
penalties it administers for the CAFE
program. Further, if the Inflation
Adjustment Act does apply, it has
considered the appropriate approach to
undertake pursuant to the legislation
and consistent with the agency's
responsibilities under EPCA (as
amended by EISA). NHTSA has
considered the findings of this Final EA
prior to selecting the $5.50 rate in this
final rule.

ii, Alternatives

NHTSA considered a range of
alternatives for this action, including a
civil penalty amount of $5.50 per each
tenth of a mile per gallon 253 and a civil
penalty amount of $14.00 per each tenth
of a mile per gallon.254 NHTSA also
considered a civil penalty amount of
$6.00 per each tenth of a mile per gallon
(rounding o the nearest dollar pursuant
to the 2015 Act) and whether the civil
penalty amount is capped at $10.00 per
each tenth of a mile per gallon (pursuant
to EPCA). This allowed the agency to
consider selecting any value along this
range of alternatives, including any civil
penalty amount between $5.50 and
$14.00. In consideration of the
information presented in this Final EA,
NHTSA is selecting a civil penalty rate
of $5.50 per each tenth of a mile per
gallon as its final rule. NHTSA is also
increasing the “‘general penalty” to a
maximum penalty of $42,530,255
pursuant to the requirements of the
Inflation Adjustment Act.

In the Draft EA, NHTSA identified
$5.50 as the agency's No Action
Alternative, Two commenters noted
that, as a result of the U.S. Court
Appeals for the Second Circuit decision,
the $14 rate should be considered the

252 As previously nated, the rala was $5.50 during
reconsideration, the rate is currently $5.50, and the
rale will continize ta be 55.50 as a result of this final
rule, rather than increasing lo $14 beginning wilh
MY 2019, Manufacturers wauld ol no time be
respansible for paying a higher civil penaliy rate.

254 Alsent this final rule, the $14 rate would have
gone into effect beginning with model year 2019.

255 NHTSA adjusted this penalty to a meximum
of $40.000 in ils July 2016 IFR. Applying 1.01636
niultiplier for 2017 inflationary adjusimonts, as
specified in OMB's December 16, 2016 guidance,
resulls in an adjusted maximum penalty of $40,054.
Applying the multiplier for 2018 of 1.02041, as
specilicd in OMB's December 15, 2017, resulis in
an adjusted maximum penalty of $41,484. Applying
the multiptier for 2019 of 1.02522, as specified in
OMB's December 14, 2018, resulis in an adjusted
maximum penally of $42,530.

agency’s No Action Alternative,258
NHTSA believes this notice adequately
explains the complicated factual and
legal circumstances that apply to this
rulemaking. This Final EA considers the
environmental impacts associated with
the $5.50 and $14 rates in comparison
with each other, thus allowing a
reasoned consideration of the greatest
potential environmental impacts
regardless of which is appropriately
considered the No Action Alternative.

iii. Environmental Impacts of the
Proposed Action and Alternatives

NHTSA considered a range of
alternatives from a rate of $5.50 to a rate
of $14 as the civil penalty amount for
a manufacturer’s failure to meet its
fleet’s average fuel econorny target
{assuming the manufacturer does not
have sufficient credits available to cover
the shortfall). When deciding whether to
add fuel-saving technology to its
vehicles, a manufacturer might consider
the cost to add the technology, the price
and availahility of credits, the potential
reduction in its civil penalty liability,
and the value to the vehicle purchaser
of the change in fuel outlays over a
specified ‘‘payback period.” A higher
civil penalty amount could encourage
manufacturers to improve the average
fuel economy of their passenger car and
light truck fleets if the benefits of
installing fuel-saving technology (i.e.,
lower civil penalty liability and
increased revenue from vehicle sales}
outweigh the costs of installing the
technology. . '

However, there are many reasons why
this might not occur to the degree
anticipated, Apart from the civil penalty
rate, as CAFE standards increase in
stringency, manufacturers have needed
to research and install increasingly less
cost-effective technology that may not
ebtain levels of consumer acceptance
necessary to offset the investment, A
higher civil penalty amount combined
with the value of the potential added
fuel economy benefit of new, advanced
technology to the vehicle purchaser may
not be sufficient to outweigh the added
technology costs (including hoth the
financial outlays and the rigk that
consumers may not value the
technology or accept its impact on the
driving experience, therefore opting not
to purchase those models). This may be
especially true when gas prices are low.
If the added cost in civil penalty
payments is borne by the manufacturer,
this may result in reduced investment in
fuel saving technology or rednced
consumer choice. If the added cost in

& [P] Comment, al 10; Atlorneys Genoral
Comment, at 19, '
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civil penalty payments is passed on to
the consumer, the consemer would see
higher vehicle purchase costs without a
corresponding fuel economy benefit or
other benefits, resulting in fewer
purchases of newer, more fuel-efficient
vehicles, Based on the foregoing,
NHTSA believes that the levels of
compliance with the applicable fuel
economy targets for each of the
alternatives under consideration in this
notice could result, at most, in relatively
small differences in levels of
compliance with the applicable fuel
economy targets.

An increase in a motor vehicle’s fusl
economy is associated with reductions
in fuel consumption and greenhouse gas
(GHG) emissions for an equivalent
distance of travel. Increased global GHG
emissions are associated with climate
change, which includes increasing
average global temperatures, rising sea
levels, changing precipitation patterns,
increasing intensity of severe weather
events, and increasing impacts on water
resources. These, in turn, could affect
human health and safety, infrastructure,
food and water supplies, and natural
ecosystemns. Fewer GHG emissions
would reduce the likelihood of these
impacts. Changes in motor vehicle fuel
economy are also associated with
impacts on criteria and hazardous air
pollutant emissions, safety, life-cycle
environmental impacts, and more.

As part of recent rulemaking actions
establishing CAFE standards, NHTSA
evaluated the impacts of increasing fuel
economy standards for passenger cars
and light trucks on these and other
environmental impact areas.257 The
analyses assumed a civil monetary
penalty of $5.50 per each tenth of a mile
per gallon. The agency has considered
the information and trends presented in
those Final Environmental Impact
Statements (Final EISs). For example,
the MY 2017-2025 CAFE EIS showed
that the large stringency increases in the
fuel economy standards as a result of
that rulemaking would result in
reductions of global mean surface
temperature increases of no more than
0.016 °C by 2100. Further, that EIS
showed those {uel economy standards
resulting in modest nationwide
reductions in most criteria pollutant
emissions in 2040 (usually in ranges of
10% or less} and small increases or
reductions in most toxic pollutant
emissions in 2040 (usually in ranges of
3% or less). NHTSA believes the
impacts on fuel economy resulting from

257 Beg, 0.4, NHTSA, Finof Environmental Impoct
Statement, Corporate Average Fuel Economy
Standards, Passenger Cars and Light Trucks, Model
Years 2017-2025, Docket No. NHTSA-2011-0056
{July 2012).

this action would be very small
compared to the impacts on fuel
economy resulting from the stringency
increases that were reported in those
ElSs. In fact, one commenter used
NHTSA's CAFE Modsl from its most
recent CAFE stringency rulemaking to
approximate the potential impact on
compliance.?5& That commenter
concluded that, compared to a $14 rate,
the $5.50 rate would “cause average
passenger car fuel economy to drop
almost 5 mpg fin the year 2032], from

a baseline scenario of 54.75 mpg to
49.75 mpg. . . . Forthe total fleet, the
expected increased fuel consumption
amounts to 54 billion gallons between
2017 and 2032.” 252 [n the MY 2017—-
2025 CAFE EIS, the final rule was
associated with reductions in fuel
consumption for calendar years 2017
through 2060 ranging from 585 billion
gallons to 1,508 billion gallons,
depending on the analysis. Thus, the
commenter’s analysis confirms that a
civil penalty rate of $5.50, as compared
ta $14, would result in environmental
impacts that are a fraction of those
shown in the MY 2017-2025 CAFE EIS.
Such impacts would mean global mean
surface temperature increases even less
than 0.016 °C by 2100, and criteria and

" toxic pollutant emissions changes well

less than those reported in that EIS.
Therefore, NHTSA anticipates that the
environmental impacts resulting from
any of the alternatives would be very
small and consistent with, but to a
much smaller degree than, the trends
reported in the Final EISs associated
with its stringency rulemakings,

As stated in the NPRM, NHTSA
helieves that the environmental impact

_ trends reported in its recent Final EISs

remain adequate and valid for purposes
of this Final EA even if the particular
values reported are no longer replicable
due to updated assumptions and new
information obtained since their
publication. In fact, since the NFRM,
NHTSA prepared a Draft EIS for its
proposal for new CAFE standards,
called the Safer Affordable Fuel-
Efficient {SAFE) Vehicles Rule.280 The
Draft EIS affirms NHTSA's reliance in
this Final EA on its prior Final EISs as
it reported similar environmental
impact trends and values at a similar
scale to those reported in those prior
documents. NHTSA received public
cemments associated with the Draft EIS
and is currently reviewing those

256 [P comment, £t 11.

250 Id_

260 The Drall EIS is available on hitp://
wwv.regilations.gov, Docket No. NHTSA—2017-
00690178 and on NHTSA's websile at Atip://
wuww.nhisa.gov/safe.

comments in anticipation of issuing a
Final EIS. The agency does not believe
the civil penalty rate being finalized in
this rulemaking will limit its ability to
set “maximum feasible” standards
pursuant to 49 U.S.C. 32902(b](2)(B),
nor will it unreasonably constrain the
potential environmental outcomes
associated with future rulemakings.

NHTSA is also finalizing an increase
to the “general penalty” pursuant to the
Inflation Adjustment Act. This increase
is not anticipated to have impacts on the
quality of the human environment. The
“general penalty” is applicable to other
violations, such as a manufacturer’s
failure to submit pre-model year and
mid-model year reports to NHTSA on
whether they will comply with the
average fuel economy standards. These
violations are not directly related to on-
road fuel economy, and therefore the
penalties are not anticipated to directly
or indirectly affect fuel use or
emissions.

iv. Agencies and Persons Consulted

NHTSA and DOT have consulted with
OMB as described earlier in this
preamble. NHTSA and DOT have also
consulted with the U.S. Department of
Justice and provided other Federal
agencies with the opportunity to review
and provide feedback on this
rulemaking,

v. Conclusion

NHTSA has reviewed the information
presented in this Final EA and
concludes that the final rule and
alternatives would have minimal
impacts on the quality of the human
environment. Regardless of whether a
rate of $5.50 is considered no change, as
compared to current law, or a reduction
from a rate of $14, the environmental
impacts are anticipated to be very small.
Further, the change to the “general
penalty” is not anticipated to affect on-
road emissions.

vi. Finding of No Significant Impact

I have reviewad this Final EA. In
determining whether this action .
“significantly” affects the quality of the .
human environment, I have considered
40 CFR 1508.27, in which CEQ) explains
that “significantly . . . requires
consideration of both context and
intensity.” In this action, the context for
the environmental impacts includes
localities for issues such as air pollutant
emissions and the world as a whole for
issues such as GHG emissions. In terms
of intensity, the impacts of this rule
would be spread across the entire nation
or the entire world, depending on the
particular environmental impact.
Viewed in light of recent CAFE
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stringency rulemakings, the potential
environmental impacts of this rule are
expected to be small. Based on the Final
EA, I econclude that implementation of
any of the action alternatives (including
the final rule) will not have a significant
effect on the human environment and
that a “finding of no significant impact”
{see 40 CFR 1501.4{e){1) and 1508,13) is
appropriate. This statement constitutes
the agency’s “finding of no significant
impact,” and an environmental impact
statement will not be prepared.

8. Executive Order 12778 (Civil Justice
Reform)

This rule does not have a retroactive
or preemptive effect. Even if some MY
2019 vehicles are already being sold,
compliance determinations will not be

made until 2020 at the earliest, after this
rule has gone into effect. Moreover,
compliance determinations and penalty
calculations are based on the average
fuel economy of the fleet, not individual
vehicles that have been sold prior to the
rule going into effect. Judicial review of
this rule may be obtained pursuant to 5
1.8.C. 702.

7. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, NHTSA states
that there are no requirements for
information collection associated with
this rulemaking action.

submissions received into any of DOT's
dockets by the name of the individual
submitting the decument (or signing the
document, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
{Volume 65, Number 70; Pages 19477—
78), or you may visit http://dms.dot.gov.

9. Executive Order 13771

This final rule is a deregulatory action
under Executive Order 13771. Potential
economic impacts are reported in

8. Privacy Act

Please note that anyone is able to
search the electronic form of all

Appendix A,
Appendix A

TABLE 1—PROJECTED ADDITIONAL PENALTIES UNDER AUGURAL STANDARDS IF RATE IS INCREASED

: Projected
Pr]tt)ljectedd r penaitiles under Difference
pegg sgsr;tr; e $14 rate, {projected
Model year central analysis sensitivity additional
: (augural analysis penalties if rate
standards) {augural is increased)
standards}
2019 $402,661,29597 $979,857,995.69 $577,196,699.71
2020 e 424,6286,535.48 1,074,571,984.97 649,945,449.49
2021 s 296,684,715.42 858,535,520.00 561,870,804.58
2022 i 435,761,242.00 1,161,920,853.58 726,159,611.58
2023 493,426,421.72 1,323,396,714.35 829,970,292,63
2024 ... 806,729,507.15 2,108,481,177.18 1,301,751,670.03
2025 1,038,128,818.83 2,695,259,330.77 1,657,130,511.583
2026 .o e e s 674,517,275.88 1,541,685,503.03 867,168,223.15
Total covrrerrerirrerrcnsnienes 4,672,515,816.46 11,743,709,079.56 7,171,193,263.09

Note: Projected penalties could be offset by the application of credits.

TABLE 2---PROJECTED ADDITIONAL PENALTIES UNDER PROPOSED STANDARDS IF BATE IS INCREASED

; Projected
Prﬁ]ecledd penaltiles under Difference
pegsa sgsr;’{; er $14 rate, {projected
Made! year central analysis sensitivity additicnal
{proposed a;nalysnsd p?nis}:lnres it rg)te
standards) é’taagggrs‘gs) S Increase
2019 $505,612,917.19 $1,269,742,039.02 $764,129,121.83
2020 e 455,216,572.77 1,131,135,706.97 675,919,134.20
2021 v 302,262,154.88 704,833,149.24 402,570,954.35
2022 e e 257,659,098.79 575,460,915.48 317,801,816.69
2023 188,672,069,76 384,423,537.48 195,751, 467.72
2024 183,904,369.42 355,182,994.82 171,278,625.40
POBS ..ooeeeerrsesssrerrenssnrssnrsssesssareres esemsmsem o smemeaes mees e emens sorms eneneaes e eneb it 11 ' 165,483,877.30 312,608,273.21 147,124,395.91
2026 ..o 103,265,737.66 188,049,420.14 84,783,682.48
Totat 2,162,076,797.79 4,5921,436,036.37 2,7569,365,238.58

Note: Projected penalties could be offset by the applicalioh of credits.

List of Subjects in 4 CFR Part 578

Imports, Motor vehicle safety, Motor
vehicles, Penalties, Rubber and rubber
products, Tires.

In consideration of the foregoing, 49
CFR part 578 is amended as set forth

helow, -

PART 578—CIVIL AND CRIMINAL

PENALTIES

m 1. The authority citation for 49 CFR
part 578 is revised to read as follows:

Authority: Pub. L. 101-410, 104 Stat. 890;
Pub. L. 104~134, 110 Stat. 1321; Pub, L. 109~
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59, 119 Stat. 1144; Pub, L. 114-74, 129 Stat.
584; Pub. L. 114-94, 129 Stat. 1312; 49 U.S.C.
30165, 30170, 305056, 32308, 32309, 32507,
32709, 32710, 32902, 32912, and 33115;
delegation of authority at 49 CFR 1.81, 1.95.

m 2. Amend § 578.6 by revising
paragraph (h) to read as follows:

§578.6 Civil penalties for violations of
speclfied provisions of Title 42 of the United
States Code,

* * * * *

(h) Automobile fuel economy. (1) A
person that violates 49 U.5.C. 32911(a)
is liable to the United States
Government for a civil penalty of not
more than $42,530 for each violation. A
separate violation oceurs for each day
the violation continues.

(2) Except as provided in 49 U.S.C.
32912(c), a manufacturer that violates a
standard prescribed for a model year
under 49 11.5.C. 32902 is Hable to the
United States Government for a civil
penalty of $5.50 multiplied by each .1
of a mile a gallon by which the
applicable average fuel economy
standard under that section exceeds the
average fnel economy—

(i) Calcunlated under 49 U.S.C,
32004(a)(1)(A) or (B) for automobiles to
which the standard applies
manufactured by the manufacturer
during the model year;

(ii} Multiplied by the number of those
automobiles; and

(iii) Reduced by the credits available
to the manufacturer under 49 1.S.C,
32903 for the mode] year.

* * x * *

Issued in Washinpton, DC, under authority
delegated in 49 CFR 1.81, 1.95, and 501.5.

Heidi R. King,

Deputy Administrator.

[FR Doc, 201915259 Filed 7-25-11; 8:45 am)
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 650
[Docket No. 1511169999493-03]
RIN 0648-BF52

Fisheries Off West Coast States;
Pacific Coast Groundlish Fishery;
Electronic Monitoring Program;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
- Commerce.

ACTION: Final rule; correction,

SUMMARY: NMFS published a final rule
on June 28, 2019, to implement an
electronic monitoring (EM) program for
catcher vessels in the Pacific whiting
fishery and fixed gear vessels in the
shorebased groundfish Individual
Fishing Quota (IFQ) fishery. The final
rule established an application process
for interested vessel owners;
performance standards for EM systems;
requirements for vessel operators; a
permitting process and standards for EM
service providers; and requirements for
processors (first receivers) for receiving
and disposing of prohibited and
protected species from EM trips. This
action corrects the numbering of two
paragraphs in the Code of Federal
Regulations. These corrections are
necessary so that the implementing
regulations are accurate and implement
the action as intended by the Pacific
Fishery Management Council (Councill.
DATES: This correction is effective on
July 29, 2019.

FOR FURTHER INFORMATION CONTACT:
Melissa Hooper, Permits and Monitoring
Branch Chief, NMFS West Coast Region,
phone: 206-526—4353, fax: 206-526—
4461, or email: Melissa. Hooper@
noaa.gov.

SUPPLEMENTARY INFORMATION: NMF'S
published a final rule on June 28, 2019
(84 FR 31146), that established an EM
program for the Pacific Coast groundfish
fishery. That final rule is effective July
29, 2019,

Need for Correction

The June 28, 2019, final rule
implemented an EM program in the

- Pacific Coast groundfish fishery,

specifically for catcher vessels in the
Pacific whiting fishery and fixed gear
vessels in the shorebased groundfish
IFQ fishery, and established
requirements for service providers,
vessel owners, vessel operators, and
processors, to apply to and participate
in the program. Two paragraphs in the
requirements for vessel owners and
operators were incorrectly numbered.
Section 660.604(h) lays out the
effective dates and situations in which
an EM Authorization may expire or
become invalid, and how a vessel owner
may apply for a new Authorization. The
subordinate paragraphs should have
followed in order (h}(1), (2), and (3). But
paragraph (h)(3) was inadvertently
numbered (h)(2)(iii). In order to clarify
the order of the paragraphs, paragraph
(h)(2){iii) will be renumbered to (k](3).
Section 660.604(p) lists the

exceptions to the full retention

requirement for Pacific whiting vessels
while using EM. Two of the subordinate
paragraphs were inadvertently

numbered the same (p)(1)(iv). To clarify
the order of the paragraphs, the final
paragraph will be renumbered to
(P(2)(v).

All of these corrections are consistent
with the Council action for the
regulatory amendment to implement an
EM program for the Pacific Coast
groundfish fishery and are minoer
corrections necessary to correctly
implement the Council’s intent in their
final action from April 2016.

Classification

Pursuant to 5 U.S.C. 553(h)(B), the
Assistant Administrator for Fisheries
(AA) finds there is good cause to waive
prior notice and an opportunity for
public comment en this action, as notice
and comment would be unnecessary
and contrary to the public interest.
Notice and comment are unnecessary
and contrary to the public interest
because this action corrects minor and
non-substantive errors in the June 28,
2019, final rule. Immediate notice of the
errors and correction is necessary to
prevent confusion among participants in
the fishery that could result in issues
with implementation of the
requirements of the EM program. To
effectively correct the errors, the
changes in this action must be effective
on fuly 29, 2019, which is the effective
date of the June 28, 2019, final rule.
Thus, there is not sufficient time for
notice and comment due to the
imminent effective date of the June 28,
2019, final rule. In addition, notice and
comment is unnecessary because this
document makes only minor changes to
correct the final rule and does not
change the substance of the rule. These
corrections will not affect the results of
analyses conducted to support
management decisions in the Pacific
Coast groundfish fishery.

For the same reasons stated above, the
AA has determined that good cause
exists to waive the 30-day delay in
effectiveness pursuant to 5 U.5.C.
553(d). This document makes only
minor corrections to the final rule
which will be effective July 29, 2019.
Delaying effectiveness of these
corrections would result in conflicts in
the regulations and confusion among
fishery participants. Because prior
notice and an opportunity for public
comment are not required to be
provided for this rule by 5 U.5.C. 553,
or any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.8.C. 601 et seq., ate
not applicable. Accordingly, no
Regulatory Flexibility Analysis is
required for this rule and none has been
prepared.
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