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STATE OF NEW YORK DEPARTMENT OF Law

TO:

FROM:

RE:"

OFFICE OF ATTORNEY GENERAL ROBERT ABKAMS

&

MEMORANDUM

REF Attorneys & Legal Assistants DATE'10/27/87

Mary Sabatini DiStephan/Nancy Kramer 35%’

Commercial/Professional Use of Residential Units

‘(Replaces memo dated 3/20/85)

Recent court decisions have changed our treatment of conversion
plans with units that have residential certificates of occupancy but
are used, illegally, for commercial or professional purposes. The typical
situation is a building with one or more commercial or professional ,
tenants (often physicians or psychologists) who are using their apartments
solely as offices. (This is not the legal home/occupation use where
the lessee also lives in the unit.) Such illegal use of a residential
apartment constitutes a zoning violation and perhaps also a nuisance
or security problem to the residential tenants. It is the sponsor's,
obligation to cure this violation, however, the sponsor may not be
in control of the tenant's actions.

Several questions arise:

(1). Should the units be deemed vacant for the purpose of computing
long-term vacancies?

" Answer. Generally, no. Our consistent view has been that if a
"tenant" pays rent and actually occupies the unit, the unit is considered
occugied,‘notwithstanding how the tenant uses the apartment or the
tenant's relationship to the sponsor.

It is a different situation, however, if the landlord/sponsor
rented up residential units knowing that they would be used for
commercial or professional use, in violation of the certificate of

" occupancy, intending to aveid a finding of excessive long-term vacancies

in an anticipated cooperative or ‘condominium conversion. In that case,
these units may be deemed vacant, because they are not occupied by
bona fide tenants. The facts may also point to an illegal scheme to
defraud.

{2). Do the "illegal tenants" have the right to buy their units?

Answer. Recent court decisions say no. Both Gluck v. Jackson
Management Corp., Supreme Court, Queens Councty, N.Y.L.J., May 28, 1986
and 1235 Park Avenue Assoclates v. Abrams, Supreme Court, New York
County, N.Y.L.J., January 14, 1987, held that the sponsor is not required




to offer non-residential tenants the exclusive right to purchase their
units. {(Decisions atctached.)

(3). Will purchases of these units count toward effectiveness?

Answer. No. See the decision in 1235 Park Avenue.

In plans with such units several issues should be addressed.
First, the illegal occupancy should be made a special risk and should
be referenced to a page in the body of the plan where there is fuller
disclosure.

Also, the violatien(s} should be cured by the sponsor (and tenant),
not left for the cooperative board or condominium regime to inherit
after closing. We have attached model disclosure language t¢ deal with
the problem. Also attached are model affidavits for tenants and tenants'
assignees.

attachments (s}



MODEL LANGUAGE

"There are (number) residential units in the building which
are not being used for residential purposes, namely: [state unit
numbers] :

These units are being offered for sale as residential units,
in compliance with the uses permitted in the proprietary lease
(or condominium declaration) and in the existing Certificate of
Occupancy for the building. '

Sponscr will not close title to any of the aforesaid units
while occupied, unless the purchaser thereof executes, acknowledges
and delivers to the Selling Agent, an affidavit (form included)
representing to Sponsor and to the cooperative (or condominium)
becard, under penalty of perjury:

(a) that he or she is purchasing the unit for re-
sidential purposes in compliance with the uses
permitted under the proprietary lease (or
declaration), by-laws, and certificate of
gccupancy; and

(b} that he or she will make necessary alterations,
additions, improvements and repairs to the
units, at his or her scle cost and expense, in
order for the unit to be in compliance with the
certificate of occupancy and all applicable law;
and

(c) on the date he or she acquires title to the shares
allocated to the unit (or the unit), it will be in
compliance with the certificate of occupancy and
all applicable law and will continue in compliance
while he or she is the owner of the shares allocated
to the unit {or the unit); and

{d} he or she will post a bond in the amount of
$25,000.00 for a period of two years after acquiring
title in order to secure the obligation to continue
in compliance with the aforesaid representations.

The failure of a purchaser of any of the aforesaid shares allocated
to such units (or units) to comply with subparagraphs (a}, (b}, (¢},
and (d)} above shall be an event of default under the subscription
(or purchase) agreement. The affidavit must contain an agreement by
the purchaser to indemnify the cooperative (or condominium) against
all claims resulting from the purchaser's failure to comply with
these representations. A permitted assignee of a subscription
agreement (cr purchase agreement) for any of the aforesaid units
must deliver to Selling Agent an affidavit (form included) in
addition to complying with all other assignment requirements set
forth in the Plan.



If by the closing of title (or by the first closing) there are
any violaticns of record against the property and not awaiting
dismissal concerning the illegal use cof the above residential
units, sponsor will escrow at closing $100,000 toward the cost of
legal and other expenses which it may incur. Sponsor agrees to
indemnify, defend and hold the cooperative (or condominium)
harmless from and against any and all claims, liability and
expense (including but not limited to legal fees and litigation
expenses) asserted or arising against the cooperative (or
condominium) prior to or subsequent to closing (or first closing)
in connection with any claim resulting from the use of the above
residential units for non-residential purposes. The limit of this
liability and expense by the sponsor is not limited to the amount
placed in escrow for the benefit of the cooperative (or
condominium) .

If the existing tenant-purchaser of any of the aforesaid units
closes title after complying with the above requirements and
subsequent to such closing, a violation of record is issued by
the Department of Buildings against such unit and is not awaiting
dismissal concerning the use thereof by the existing tenant-
purchaser for non-residential purposes, then in such event the
tenant will forfeit to the cooperative (or condominium) the
amount of such bond and sponsor will: (1) for a period of one
year from the closing (or first closing), at its sole cost and
expense upon a majority written request of the members of the
cooperative (or condominium)} board unaffiliated with the sponsor,
pursue all remedies available to the sponsor and or the Board
permitted by Law, and (2) indemnify, defend and hold harmless the
cooperative (or condominium) from and against any and all claims,
liability and expense (including but not limited to, legal fees
and litigation expenses) asserted or arising against the
cooperative (or condominium) in connection with any claim
resulting from the use of such unit for non-residential purposes.

Under no circumstances will sponsor include subscription (or
purchase) agreements of purchasers of the above-mentioned units
in declaring the plan effective.



AFFIDAVIT OF TENANT OF RESIDENTIAL UNIT
BEING USED FOR COMMERCIAL OR PROFESSICNAL PURPOSES

STATE OF NEW YORK )
} ss.:
COUNTY OF NEW YORK )

Re: Residential Unit

» (the "Undersigned")

being duly sworn, deposes and says:

1. The Undersigned (having an office at) (residing at)

is the tenant of record of the above-referenced
Residential Unit in [name of cooperative or
condominium] located at [address of cooperative
or condominium].

2. In order to induce ' ("Sponsor")
to accept the Undersigned's Subscription l(or
Purchase) Agreement for the Residential Unit and
convey title to the Undersigned in connection
therewith and the Board to accept the Undersigned
as the Owner of shares allocated to the Residential
Unit (or the Residential Unit) the Undersigned
hereby represents, warrants and covenants that

(a) the Undersigned is purchasing the shares
allocated to the Residential Unit (or the
Residential Unit) for residential purposes
in compliance with the uses permitted under
the proprietary lease (or Declaration) and
By-Laws of the Cooperative (or Condominium)
and the Certificate of Occupancy of the
Building; and

- (b} the Undersigned will, at the Undersigned's
sole cost and expense, make all alterations,
additions, improvements and repairs to the
Residential Unit which may be required so
that the Residential Unit will comply with
the Certificate of Occupancy of the Building
and all applicable law; and



(c) on the date the Undersigned acquires title to the
shares allocated to the Unit (or the Residential
Unit} the Residential Unit will be in compliance
with the Certificate of Occupancy of the Building
and all applicable Law and the Undersigned
represents that the Residential Unit will remain
in compliance while the Undersigned is the Owner
of the shares allocated to the Residential Unit
(or the Residential Unit).

(d) on or before the date the Undersigned acquires
title to the shares allocated to the Residential
Unit (or the Residential Unit), the Undersigned
will post a Bond in the amount of $25,000.00 for
a period of two years after such date in order to
secure his obligations to continue in compliance
with the aforesaid representations.

3. The failure of the Undersigned to comply with the repre-
sentations, warranties and covenants contained in subparagraphs
(a}, (b), (c), and (d) above shall be an Event of Default under
the Undersigned's Subscription {or Purchase) Agreement and the
Proprietary Lease (or Declaration) and By-Laws of the Cooperative
(or Condominium).

4. Sponsor and/or the Cooperative (or Condominium) Board, their
agents and representatives shall have the right at reasonable
times (but not more than four times per annum) and on forty-eight
hours written notice to inspect the Residential Unit to assure
the Undersigned's compliance with the representations set forth
in paragraph 2 above.

5. The undersigned agrees to indemnify, defend and hold Sponsor
and the Cooperative (or Condominium) harmless from and against
any and all claims, liability and expense {including, but not
limited to, legal fees and litigation expenses) asserted or
arising against Sponsor and/or the Cooperative (or Condominium)
in connection with any claim resulting from the Undersigned's
failure to comply with the representations set forth in paragraph
2 above.

6. The Undersigned's representations, warranties and covenants
contained herein shall survive the closing of title to the shares
allocated to the Residential Unit (or the Residential Unit) from
Sponsor to the Undersigned.

7. The Undersigned agrees that an assignment of the Undersigned's
rights under the Subscription (or Purchase) Agreement, which is
otherwise done in accordance with the terms of the Offering Plan

for the Cooperative (or Condominium), shall be void unless the
assignee executes, acknowledges and delivers to Sponsor an affidavit
(in the form set forth in the Offering Plan of the Cooperative (or
Condominium) which is incorporated herein with the same force and
effect as if set forth at length.



8. All capitalized terms used herewith shall have the same
meanings ascribed to them in the Offering Plan, the Proprietary
Lease (or Declaration) and the By-Laws of the Cooperative (or

Condominium) .

9. This Affidavit is made under penalty of perjury.

Purchaser

Purchaser

Sworn to before me

this day of , 19

Notary Public



AFFIDAVIT OF ASSIGNEE OF TENANT OF
RESIDENTIAL UNIT BEING USED FOR
COMMERCIAL OR PROFESSIONAL PURPOSES

STATE OF NEW YORK )

} ss5.:
COUNTY OF NEW YORK )

Re: Residential Unit

, (the "Assignée") being

duly sworn, deposes and says:

1. The Assignee has received and read the Affidavit

of

(the "Assignor") signed and sworn to on

(the "Affidavit), a copy of

which 1s annexed hereto.

2. The Assignee hereby adopts, accepts and approves the
Affidavit which is hereby incorporated with the same
force and effect as if set forth herein at length and
hereby assumes all of the obligations, promises,
covenants and responsibilities of the Assignor
contained therein as if the Assignee had signed the
Affidavit.

Assignee

Assignee

Sworn to before me this
day of : , 19

Notary Public
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