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EXECUTIVE SUMMARY
On July 8, 2015, Governor Andrew Cuomo signed Executive Order No. 147 (the
“Executive Order”) appointing the Attorney General as the special prosecutor “to investigate, and
if warranted, prosecute certain matters involving the death of an unarmed civilian . . . caused by a
law enforcement officer.” On January 22, 2018, John Havener died following an interaction with
members of the Canastota and Oneida Police Departments (“CPD” and “OPD,” respectively).
Governor Cuomo subsequently issued Executive Order No. 147.14, which expressly conferred
jurisdiction upon the Attorney General to investigate any potential unlawful acts or omissions by
any law enforcement officers relating to Mr. Havener’s death.
Video evidence, medical records, civilian witnesses, and law enforcement witnesses
establish that:


Mr. Havener, while driving under the influence of narcotics at approximately 4:20
am, drove in reverse down Route 5 in the City of Oneida, causing the passenger in
Mr. Havener’s car to try to take over the steering of the vehicle;



Mr. Havener’s car almost collided with another motorist’s car before it left the
roadway, went over the curb, and came to rest in a snowbank;



Mr. Havener got out of his car speaking incoherently and acting erratically and
police officers responded, blocked traffic in both directions, and engaged with Mr.
Havener, who refused to leave the roadway;



The first two responding officers – after first trying to persuade Mr. Havener to
leave the roadway – tried using only their hands to effect an arrest;



The two officers were unable to control Mr. Havener, who was strenuously
resisting, so – after warning Mr. Havener that he would be tasered – the officers
tasered Mr. Havener, first in drive-stun mode and then three times in dart- probe
mode,1 and used pepper spray once, none of which subdued Mr. Havener;2



A third officer arrived and deployed his taser in dart-probe mode and the three
officers were then able to take Mr. Havener to the ground;

Tasers are used in “drive-stun” mode (where the instrument’s two electrodes are pressed directly against the suspect)
or “dart-probe” mode (where darts are released from the instrument, pierce the skin, and can cause temporary
neuromuscular incapacitation, rendering an individual unable to move). Drive-stun mode delivers an electric shock
that is a pain compliance technique, but does not cause override of an individual’s central nervous system.
1

2

As fully detailed below, of the five attempts to taser Mr. Havener in dart-probe mode, only three were successful in
making apparent contact with him and none produced muscular incapacitation.
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Two additional officers arrived and the five officers in total were able to subdue
Mr. Havener and place him in handcuffs;3 and



The medical examiner did not ascribe Mr. Havener’s death to the use of force; he
found that Mr. Havener’s death was accidental and was caused by multiple drug
toxicity.4

The officers’ use of force in an attempt to arrest Mr. Havener was justified under New York
State Penal Law. New York law permits a police officer to use reasonable force when that officer
reasonably believes that such force is necessary to effect an arrest. Under OPD and CPD policies,
to the extent possible, officers should first use lower levels of force and then escalate to more
forceful techniques if the lower levels of force are ineffective. Here, officers appropriately used
escalating force techniques, and the evidence establishes that the officers reasonably believed that
the force used was necessary to arrest Mr. Havener.
STATEMENT OF FACTS5
This incident can be divided into three segments: (1) Mr. Havener’s conduct prior to police
officers being summoned to Route 5 in the city of Oneida; (2) the interaction between the officers
and Mr. Havener culminating in Mr. Havener being taken into custody; and (3) the actions of law
enforcement personnel after Mr. Havener was restrained and became unresponsive.
A. Events Preceding the Interaction between Mr. Havener and Law Enforcement
CW-1’s Account6
According to CW-1, Mr. Havener went to CW-1’s home, approximately 8 miles south of
Oneida, at approximately 8:30 pm on January 21, 2018, and Mr. Havener and CW-1 together used
Methamphetamine (or “meth,” a schedule III controlled stimulant). Sometime after 3:00 am, the
pair left CW-1’s house to get food.
Mr. Havener drove CW-1’s mother’s car toward the city of Oneida. During the ride, CW1 told Mr. Havener that he was driving too fast and tried to convince him to slow down. As Mr.
Havener turned left from Route 46 north onto Route 5 west,7 he “cut off” another driver who had
3

The entire interaction between Mr. Havener and law enforcement lasted approximately 11 minutes (between
4:28:20 am, when the officers arrived on scene, and 4:39:08 am, when officers radioed dispatch that Mr. Havener
was in custody).
4

The investigation included, among other investigative steps: (1) interviews of the various civilian witness who saw
or heard various parts of the incident; (2) review of the 911 dispatch recordings; (3) review of video evidence secured
from various cameras capturing different portions of the incident; (4) review of the Onondaga County Coroner /
Medical Examiner Report; and (5) review of the taser download reports from the tasers used during the incident.
5

None of the information referenced in this report was obtained through the use of grand jury subpoenas. Any
subpoenas issued were pursuant to New York State Executive Law Section 63(8).
6

All civilian witnesses are identified by CW-[#] in order to protect their privacy.

2

the right of way (the driver was CW-3, whose statement is discussed below). CW-1 told Mr.
Havener he was going to be pulled over because of his erratic driving, to which Mr. Havener said
words to the effect of “F— it, the cops ain’t going to get me.”
At some point, Mr. Havener began driving backward against traffic on Route 5, in front of
a New York State Police (“NYSP”) station. CW-1 tried to grab the wheel and told Mr. Havener
that they were approaching other cars; the car that Mr. Havener and CW-1 were in then crashed
into a snowbank. CW-1 took the keys and both men got out of the car. Mr. Havener ran into the
roadway yelling unintelligibly. CW-1, having tried and failed to “talk [Mr. Havener] down”
determined that he was “out of control” and left the area, walking in a westerly direction down
Route 5.
CW-2’s Account
CW-2 was driving to work in Oneida around 4:15 am. CW-2 stopped his vehicle facing
south at the corner of Route 46 and Route 5 and prepared to turn right onto Route 5 west. Another
car (occupied by CW-3) was stopped in front of him and was also signaling an intention to turn
right. Mr. Havener and CW-2 approached the same intersection from the opposite direction (north
on Route 46). Mr. Havener’s vehicle was in the non-turn lane and it appeared that his car was
going to cross Route 5 and continue in a northerly direction on Route 46. Instead, Mr. Havener’s
vehicle swerved left onto Route 5 west, cutting off and nearly striking CW-3’s vehicle. CW-2
then observed Mr. Havener’s vehicle weave back and forth between the center and westbound
lanes of Route 5 west. At this point, for safety, CW-2 left the roadway and pulled into a
McDonald’s parking lot.
CW-2 observed Mr. Havener’s vehicle drive backward in an easterly direction (with the
hood facing west and the trunk facing east) on Route 5 before making a sharp turn, jumping the
curb, and landing in a snow bank. Two males got out of the vehicle. The passenger (i.e., CW-1)
began walking west on Route 5 toward the McDonald’s parking lot. The driver (i.e., Mr. Havener)
started running down the center median of the roadway. At this point, CW-2 left the area.
CW-3’s Account
CW-3 first encountered Mr. Havener when Mr. Havener’s car suddenly pulled in front of
CW-3’s. Had CW-3 not applied his brakes, CW-3 believes the two cars would have collided. Mr.
Havener continued to operate his vehicle erratically as he proceeded west on Route 5, weaving
back and forth across the road. Fearing a collision, CW-3 pulled to the side of the road. CW-3
then saw Mr. Havener’s car travel in reverse at a high rate of speed in an easterly direction, with
the trunk open. After Mr. Havener’s vehicle passed him, CW-3 pulled into the McDonald’s parking
lot. After seeing that Mr. Havener’s car was stuck in a snowbank and off the road, CW-3 left the
area.

7

A map encompassing the location of the incident is attached here as Exhibit [A].
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CW-4’s Account
CW-4 was driving east on Route 5 when she noticed a car on the curb near the New York
State Police barracks. CW-4 saw Mr. Havener in the middle of the road holding some type of
light. As CW-4 approached in her truck, she heard Mr. Havener screaming somewhat
incoherently. At that point, Mr. Havener “charged” toward CW-4’s truck yelling, “I need help, I
need help . . . Do you need help?” Terrified, CW-4 continued moving her truck forward, at which
point Mr. Havener beat on the rear of the vehicle. Once CW-4 moved her truck a good distance
away from Mr. Havener, she called 911. (The call was received at 4:22:22 am.) CW-4 told the
dispatcher that there was a “gentleman in the middle of the road completely losing his mind.” CW4 also said that Mr. Havener looked like he was drunk or on drugs. The 911 dispatcher stayed on
the line with CW-4 until the police officers arrived on scene; she remained parked on the side of
the road, west of the location where the officers interacted with Mr. Havener and ultimately took
him into custody.
Video Evidence
Digital video was secured from cameras mounted on a business facing Route 5 from a
north-to-south perspective and from cameras mounted on the NYSP barracks facing Route 5 from
a south-to-north perspective. These cameras captured various portions of the incident: (1) Mr.
Havener’s car traveled in reverse, east on Route 5, with the trunk open before coming to rest at the
curb in front of the NYSP barracks; (2) CW-1 and Mr. Havener got out of the car; (3) Mr. Havener
ran/skipped into the middle of the road and CW-1 walked in the opposite (westerly) direction
toward McDonald’s; (4) CW-4’s truck approached the area of the roadway where Mr. Havener
was standing; (5) Mr. Havener approached CW-4’s truck and, when the truck started to move
away, Mr. Havener appeared to strike the truck with his fist; and (6) thereafter, Mr. Havener
remained in the road and advanced upon several vehicles that approached him.
B. Law Enforcement’s Interaction with Mr. Havener
Driving separate vehicles, OPD POs Jeffrey Barres and Daniel Slator responded to Route
5 from the OPD for a radio call concerning a “male in the roadway . . . hitting a vehicle . . . possibly
intoxicated or on drugs.” Both officers approached the scene traveling west on Route 5 and arrived
at 4:28:20 am, approximately six minutes after CW-4 began her call to 911. The officers found
Mr. Havener standing in the middle of the eastbound lane of the roadway. Neither officer knew
him nor recalled having had any interaction with him previously.
PO Barres’ Account8
According to PO Barres, Mr. Havener immediately began telling the officers that he was
paranoid and, although there were no people in the vicinity, he said that he needed help getting
people away from him. After trying to reason with Mr. Havener for a short time, the officers began
to direct him expressly to exit the roadway. Mr. Havener did not comply and continued to walk
around in the middle of the road. The officers maintained space between themselves and Mr.
8

OPD and CPD officers who responded to the scene were interviewed by the NYSP; thereafter, they waived their
rights under the Fifth Amendment and declined to be interviewed further by the OAG.
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Havener, while futilely trying to persuade him to leave the road. The officers determined that they
needed to take action, because vehicles were approaching from both directions. At 4:28:30 am,
approximately two minutes after the officers arrived on scene, PO Barres radioed dispatch asking
for additional officers to respond; neither officer had yet used his taser.
PO Barres then approached Mr. Havener and tried to pull his arm behind his back, but Mr.
Havener broke free. The officers then grabbed Mr. Havener (one on each arm) and tried to take
him to the ground, but the officers were only able to take Mr. Havener down to one knee. PO
Barres warned Mr. Havener that he would be tasered if he continued to resist; Mr. Havener
continued to scream and would not submit. PO Barres then placed his taser against Mr. Havener’s
upper back and used the taser in drive stun mode. Notwithstanding having been drive-stunned,
Mr. Havener broke away.9
The officers remained approximately 10 to 12 feet away from Mr. Havener, who was in
the center lane of the roadway, and continued instructing him to get down on the ground. PO
Slator un-holstered his taser and deployed a cartridge in dart-probe mode, but Mr. Havener was
unaffected; the officers assumed at least one prong may not have connected with Mr. Havener.
Accordingly, PO Slator deployed a second cartridge in dart-probe mode. This time, Mr. Havener
dropped to his knees, grabbed at the taser probes, and appeared to pull them off. He removed his
belt, stood up and began swinging the belt around. At 4:32:00 am, approximately 5.5 minutes after
the officers arrived on scene, PO Barres again radioed dispatch and advised that the taser had been
deployed.
PO Barres then deployed his taser in dart-probe mode. He saw that one probe struck Mr.
Havener’s upper body but did not see whether the other probe connected; in any event, he observed
that the taser had no effect. PO Slator then sprayed Mr. Havener with OC (pepper) spray for two
seconds, which, like the taser, had no effect. At 4:35:00 am, approximately 8.5 minutes after the
officers arrived on scene, PO Barres advised dispatch that the taser had been deployed again and
OC spray had been used, but that they were all still in the road.
Due to the continued difficulty of subduing Mr. Havener, the officers continued to engage
him verbally while waiting for additional personnel to arrive on scene. Mr. Havener walked about
in the roadway, screaming, yelling, and flailing his arms. CPD PO Oursler arrived on scene, and
with traffic stopped in both directions, the three officers formed a triangle around Mr. Havener.
While Mr. Havener’s attention was briefly focused on PO Barres, the other two officers closed the
distance and PO Oursler deployed his taser in dart-probe mode at Mr. Havener’s back. Although
Mr. Havener remained standing, PO Barres eventually performed a leg sweep and the officers were
able to take Mr. Havener to the ground.
Mr. Havener continued to resist and the three officers struggled to restrain him. At this
point, two NYSP troopers arrived at the scene. Trooper Valerie Sgarlata worked with PO Barres
to get Mr. Havener’s left arm behind his back, and Trooper Justin Weakley and PO Slator were
able to get Mr. Havener’s right arm behind his back. One set of handcuffs was applied to Mr.
Havener’s right wrist and a separate set applied to his left; the two sets of cuffs were then connected
9

Subsequent taser analysis could not conclusively determine that the drive stun attempts actually resulted in contact
between the prongs and Mr. Havener’s skin.

5

together behind Mr. Havener’s back. At 4:39:08 am, approximately 11 minutes after POs Barres
and Slator arrived on scene, PO Barres radioed dispatch that Mr. Havener was in custody.
PO Slator’s Account
When PO Slator and PO Barres initially encountered Mr. Havener, Mr. Havener was saying
that he was paranoid and people were out to get him. The officers tried to talk him into leaving the
roadway, but Mr. Havener refused to leave and asked them to call the police. The officers
explained that they were police officers, but despite their uniforms and patrol cars, Mr. Havener
kept asking them to call the police. After “what seemed like minutes” as vehicles traveling in both
directions were stopping because of what was transpiring in the roadway, the officers told Mr.
Havener that if he did not move out of the roadway, he would be taken into custody.
As the officers moved in, PO Slator observed Mr. Havener move aggressively toward PO
Barres; as a result, the officers took Mr. Havener to the ground. However, Mr. Havener would not
put his hands behind his back and continued to resist. PO Barres advised Mr. Havener that if he
did not submit, he would be tasered. Mr. Havener continued to resist, and PO Barres then deployed
his taser in drive-stun mode. PO Slator saw Mr. Havener tense up and make a comment about
being shot, but Mr. Havener did not stop resisting. After PO Slator warned that he was going to
use his taser, PO Slator deployed his taser in dart-probe mode. One probe appeared to strike Mr.
Havener’s chest and another at the belt line, but Mr. Havener registered no reaction. Mr. Havener
appeared to pull the probes out, and PO Slator deployed his taser in dart-probe mode again. The
probes struck Mr. Havener’s torso, but again appeared to have no effect. Mr. Havener pulled the
probes off and rose to his feet.
Mr. Havener removed his belt, which he proceeded to swing around, and he continued
pacing in the roadway. PO Barres then deployed his taser in dart-probe mode. Although the
probes struck Mr. Havener in the back and he tensed for a moment, he turned quickly and broke
the probe wires. Mr. Havener continued to pace back and forth in the roadway while the officers
continued issuing verbal commands in an attempt to get him out of the roadway. PO Slator
administered a burst of OC (pepper) spray, but like the taser, it had no effect.
PO Oursler of the CPD arrived on scene around this time. PO Oursler deployed his taser
in dart-probe mode as Mr. Havener was walking in the direction of a vehicle stopped in the
westbound lane of the highway. POs Slator and Barres were then able to close in, each taking one
of Mr. Havener’s arms. The officers were able to take Mr. Havener to the ground, although he
continued to resist. Troopers Sgarlata and Weakley arrived at this time, and the five law
enforcement officers were finally able to handcuff Mr. Havener by linking two sets of handcuffs
together behind his back. Although restrained, Mr. Havener continued to struggle.
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PO Oursler’s Account
Upon hearing radio dispatches that OPD officers needed help, PO Oursler responded to the
scene from the CPD, located approximately six miles away. He arrived on scene at 4:35:27 am,
and he immediately saw Mr. Havener in the roadway, blocking traffic and screaming.
As PO Oursler approached the scene, Mr. Havener walked in his direction in an aggressive
manner. PO Oursler pointed his taser at Mr. Havener and directed him to get on the ground. Mr.
Havener did not submit and instead, turned and charged in the direction of PO Barres. PO Oursler
deployed his taser in dart-probe and administered shock.10 Mr. Havener stumbled and fell to the
ground, where he continued to fight and yell.
As the officers were trying to restrain Mr. Havener, PO Oursler applied hand strikes (i.e.,
punches) to Mr. Havener’s right quadriceps to try to get him to stop resisting arrest; the strikes did
not prompt Mr. Havener to stop resisting. Working in conjunction with troopers who had arrived
on scene, the officers were finally able to handcuff Mr. Havener by linking two handcuffs together
behind Mr. Havener’s back.11
Video Evidence
One camera mounted on the exterior of the NYSP station captured much of the interaction
between Mr. Havener and the officers: (1) POs Barres and Slator arrived on scene and, shortly
thereafter, Mr. Havener entered the camera’s view; (2) the officers maintained a perimeter around
Mr. Havener, who approached them; (3) vehicles approached the area, stopped, and turned away
as the officers attempted to persuade Mr. Havener to get out of the middle of the road; and (4) PO
Oursler arrived on scene and the three officers surrounded Mr. Havener as he continued to move
about the roadway.12 Mr. Havener and the officers then moved out of the camera’s view. No
camera captured the moment when the officers were actually able to restrain Mr. Havener.
C. Law Enforcement Actions After Mr. Havener Was Restrained
Mr. Havener initially continued to struggle, despite being restrained. After PO Barres
reported that Mr. Havener was in custody (at 4:39:08 am), PO Slator radioed dispatch advising
that EMS could “continue in” as he believed they had been “staging,” since the officers had already

The “shock” refers to the delivery of electric current through the taser prongs, an action that can produce muscular
incapacitation.
10

11

Although PO Oursler did not realize it, he accidently deployed another taser cartridge, the prongs of which were
found in PO Slator’s shoe.
Some of the interaction occurs before and after all the participants moved into the camera’s view, and trees obscure
other portions.
12
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notified dispatch that they used their tasers.13 Mr. Havener continued kicking to the point that PO
Slator retrieved a leg restraint from his vehicle, which Dep. Wooden applied to Mr. Havener’s leg.
The officers then realized that Mr. Havener’s right leg (below the knee) was a prosthetic.
Before the ambulance arrived on-scene, Mr. Havener became unresponsive and Dep.
Wooden asked dispatch to have the ambulance expedite its response. PO Slator monitored Mr.
Havener’s breathing; he was still breathing – talking slowly, and taking shallow breaths. Trooper
Sgarlata applied a sternum rub14 in an attempt to rouse Mr. Havener. Ambulance and rescue units
arrived and took over Mr. Havener’s care approximately six minutes after being dispatched.
EMS and Medical
Dispatchers initially paged City of Oneida Fire Department (“OFD”) and Vineal
Ambulance (“Vineal”) to perform an “evaluation on a taser deployment.” While en route, dispatch
requested that they expedite the response, because Mr. Havener had become unresponsive.
According to a Vineal medic, when they arrived, Mr. Havener was lying prone in the roadway,
with his hands cuffed behind his back. There was one officer kneeling beside him and others
standing around him.
Assembled emergency personnel lifted Mr. Havener and placed him onto a stretcher. At
that point, a member of the OFD checked Mr. Havener’s pulse and advised that there was none,
whereupon rescue personnel commenced CPR.15 In the ambulance, EMS personnel attached
AED16 pads and continued chest compressions and breathing (via a bag valve mask) until their
arrival at the hospital at approximately 4:54 am. During the brief ride to the Oneida Health facility
(less than one minute), a member of the ambulance crew contacted the hospital to advise of Mr.
Havener’s condition.
Dr. Gregory Cartledge, the attending physician at Oneida Health Care, and other staff
members were prepared for Mr. Havener’s arrival and immediately took over the life-saving
efforts. The EMTs were performing CPR, which hospital staff continued as they moved Mr.

“Staging” refers to the practice of keeping EMS outside the perimeter of an incident until law enforcement has
secured an unsafe (or potentially unsafe) scene. When responding, EMS personnel remain outside of the scene and
only enter the area when the police report that the scene is secure. In this case, the dispatchers did not dispatch EMS
with directions that they stage; instead they dispatched the ambulance only after being advised that Mr. Havener was
finally in custody.
13

14

A sternum rub is the application of painful stimulus with the knuckles of a closed fist to the center chest of a
patient who is not alert and does not respond to verbal stimuli, performed in an effort to evoke a response or rouse
an unconsciousness person.
15

Vineal described the order of events as noted. The OFD records describe the pulse being checked and CPR begun
before Mr. Havener was placed on the stretcher. Dep Weaver’s dash camera video appears to confirm that the order
of events was as described by Vineal.
An Automated External Defibrillator (“AED”) is a portable device that checks heart rhythms and, if warranted,
sends an electric shock (i.e., defibrillation) to the heart to try to restore a normal rhythm.
16
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Havener to a hospital stretcher. Medical personnel issued two doses of Narcan©,17 in case Mr.
Havener had overdosed on heroin or another opioid. They also administered one unit of
epinephrine in an effort to restart Mr. Havener’s heart. Despite their efforts, Mr. Havener remained
unresponsive, and at 5:10 am, Dr. Cartledge declared him deceased.
Audio / Video Evidence
Radio runs between the law enforcement officers and dispatchers captured their
communications during the aftermath of the incident. After determining that the ambulance was
not staging (see above and fn13), PO Barres asked the dispatchers for an estimated time of arrival.
The dispatcher advised that other units were arriving at that time.18 Shortly thereafter, the
dispatcher asked if Mr. Havener was breathing, and an officer answered that he was. Dep Wooden
then requested that the ambulance be expedited, because Mr. Havener had become unresponsive.
PO Oursler had a body camera, but it was found to have been in the “off” position after the
incident concluded; neither PO Barres nor PO Slator had body cameras. However, the vehicle
operated by Madison County Sheriff’s Deputy Joseph Weaver, who arrived on-scene after Mr.
Havener was restrained, had a mounted dashboard camera that captured audio and video footage.
On the dashboard camera video, the officers can be seen watching and monitoring Mr. Havener.
Immediately upon exiting his vehicle, Dep. Weaver communicated by cellular telephone
with an individual he referred to as “Doc Cooney.”19 The officers told Dep. Weaver that Mr.
Havener was breathing, which Dep. Weaver conveyed to the person on the phone. Dep. Weaver
then asked whether Mr. Havener was still unconscious; one officer replied “yeah” and another
said, “He’s not responsive, but he’s breathing.” Dep. Weaver told the officers that pursuant to
“Doc Cooney,” they should roll Mr. Havener to his left side, which they did.
Approximately one minute later, EMS vehicles arrived on scene. When the first medic
reached Mr. Havener, the officers described Mr. Havener’s situation – advising that his pupils
were “not big,” he was yelling and screaming, and the taser did not affect him. Approximately
one minute later, EMS personnel began performing CPR on Mr. Havener. Numerous officers are
heard at this point stating, “No pulse?”
MEDICAL EXAMINER’S DETERMINATION
Mr. Havener’s body was examined in the Onondaga County Medical Examiner’s Office
on January 23, 2018, one day after his death. Mr. Havener was 41 years of age, 70.5 inches tall
17

Narcan© is the brand name of naloxone hydrochloride, which can prevent fatal opioid overdoses by displacing
opioids from opiate receptors and thereby blocking their effects. Narcan will not have any effect on a person who
has not consumed opioids. See
https://www.narcan.com/?gclid=EAIaIQobChMI9Kmfp9Dz2gIVjUsNCh1mWAQgEAAYASAAEgKGH_D_BwE
18

The dispatcher seems to be referring to other law enforcement units, not EMS units.

19

Andrew Cooney is the name of the EMT who was, at the time of the phone call with Dep. Weaver, responding to
the scene onboard the ambulance.
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and weighed 240 pounds. One barbed electrode penetrated the skin of Mr. Havener’s chest. There
were three other, superficial puncture-type injuries on his chest, abdomen, and back that were
consistent with the puncture injury caused by a taser probe.20 There were also several minor
abrasions, contusions, and subcutaneous hemorrhages, none of which contributed to the cause of
death.
Samples of Mr. Havener’s blood and bodily fluids were submitted for toxicological
analysis, which revealed the presence of methamphetamine, amphetamine, and pseudoephedrine.
The final autopsy report ascribed Mr. Havener’s death to “a mixed drug toxicology of
methamphetamine, amphetamine, and pseudoephedrine.” The manner of death was deemed
“Accidental.”
TASER DOWNLOAD EVIDENCE
Taser analysis, conducted by the NYSP and reviewed by the OAG, concluded that the
number of taser deployments and drive stun attempts were consistent with the officers’ statements.
The analysis shows that POs Barres and Slator each had one likely taser strike, with neither lasting
more than three to five seconds, and that PO Oursler had one strike lasting a total of 15 seconds.
PO Oursler was found to have deployed two (not one) taser cartridges. As noted above, the second
deployment appears to have been accidental, and taser prongs were located in PO Slator’s boot
after the incident.
LEGAL ANALYSIS
As an initial matter, the medical examiner determined that the force employed during this
incident did not cause Mr. Havener’s death. Further, the evidence shows that the force employed
by the officers was justified under New York State law. New York State Penal Law Section
35.30(1)21 provides that a police officer may: (1) “in the course of effecting or attempting to effect
an arrest . . . of a person whom he or she reasonably believes to have committed an offense”
(2) “use physical force when and to the extent he or she reasonably believes such to be necessary

20

In order for a taser deployed in dart-prong mode to produce neuromuscular incapacitation, both prongs must pierce
the target’s skin. The medical examiner’s finding of four puncture wounds could mean that, at most, only two taser
deployments were successful. But, it is also possible that a prong penetrated Mr. Havener’s skin, but it was not
noticeable to the medical examiner. The NYSP’s taser analysis concluded that each officer likely had one
successfully-deployed tasering, while acknowledging that such analysis is somewhat subjective.
The OPD and CPD use-of-force policies borrow directly from Penal Law Section 35. CPD’s policy also notes that
its officers are authorized to use non-deadly force techniques and department-issued equipment: (a) to protect
themselves or another from physical harm; (b) to restrain or subdue a resistant individual; and (c) to bring an unlawful
situation safely and effectively under control. OPD’s policy explicitly permits its members to use force (1) to prevent
the commission of a breach of the peace or any other unlawful act; (2) to prevent a person from injuring him or herself;
(3) to effect what the officer reasonably believes is the lawful arrest of a person resisting arrest or attempting to flee
from custody; and (4) in self-defense or in the defense or another person.
21
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to effect the arrest . . . .”22
First, it was reasonable for the responding officers to believe that Mr. Havener had just
committed an offense (driving while intoxicated – Vehicle and Traffic Law §1192, et. seq.) and
was in the course of committing another (disorderly conduct - Penal Law §240.20 et. seq.). The
officers responded to dispatch information indicating that a man whose car was stuck in a
snowbank and was possibly “intoxicated or on drugs” was in the middle of the road “hitting [a]
vehicle” and “refusing to move out of the way of traffic.”23 Upon their arrival at the scene, as
reported, Mr. Havener was, in the middle of the road, the vehicle he had been operating was in the
snowbank, Mr. Havener was acting erratically, and he refused to leave the roadway.
Second, the officers used force that they reasonably believed was necessary to effect the
arrest of Mr. Havener. The United States Supreme Court has held that a determination of whether
police use of force is reasonable is a fact-specific inquiry that requires balancing the nature of the
use of force with the countervailing government interests at stake. Relevant considerations include
“the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of
the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by
flight. See Graham v. Connor, 490 U.S. 386, 396 (1989).24
The offense at issue here – disorderly conduct (preceded by driving while intoxicated)
being carried out in the middle of a public thoroughfare – presented a very real threat to Mr.
Havener, the officers, and the individuals using the roadway. Mr. Havener actively resisted arrest
for nearly eleven minutes, and the force the officers used was measured and graded. It progressed
through verbal commands and the attempted use of a taser in drive-stun mode, to the use of
pepper/OC spray and use of the taser in dart-probe mode. When the taser was ultimately deployed
in dart-probe mode, Mr. Havener was still actively resisting. The officers’ escalating use of force
was consistent with the OPD’s policy on the use of force which states: “When the use of force is
necessary and appropriate, officers shall, to the extent possible, utilize an escalating scale of
22

Section 35 sets forth a different standard for the use of deadly force. The use of a taser is considered to be nonlethal force. See, e.g., Buckley v. Haddock, 292 Fed. Appx. 791, 796 (11th Cir. 2008) (use of a taser is “at mostmoderate, non-lethal force”); Whitfield v. City of Newburgh, 2015 WL 9275695, *11 (S.D.N.Y. Dec. 17, 2015)
(discussing where on the force continuum taser use should be and describing the use of a taser as a “significant”
amount of force); Negron v. City of New York, 976 F.Supp.2d 360, 367 (E.D.N.Y. 2013) (“Common sense suggests
that, in the ordinary case, the likelihood of sustaining serious, permanent injuries from a taser is relatively low”);
People v. Patterson, 115 A.D.3d 1174, 1175 (4th Dept. 2014) (use of a taser is “non-lethal force”); see also Jeff Fabian,
Don’t Tase Me Bro! A Comprehensive Analysis of the Laws Governing Taser Use by Law Enforcement, 62 FLA. L.
REV. 763, 766 (2010) (“Research shows that the large majority of Taser incidents result in mild or no injuries to the
suspect.”); Both the OPD and CPD’s policies reflect this principle. Per CPD’s taser policy, “The Taser X2 falls into
the category of less than lethal force…” Per OPD’s Use of Force Policy, tasers are classified as non-lethal force
instruments, which, like other use of force methods, should only be used if a lesser level of force is inadequate. The
policies are attached hereto as: (B) OPD Use of Force Policy; (C) CPD Use of Force Police; and (D) CPD Taser
Policy.
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These quoted statements are from radio-run audio between the dispatchers and the responding officers.

In Graham, the United States Supreme Court set “the minimum standard of care which a police officer must exercise
in making an arrest to avoid violation of the arrestee’s Fourth Amendment rights.” See McCummings v. New York
City Transit Auth., 81 N.Y.2d 923, 927 (1993).
24
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options and will not use more forceful measures unless it is determined that a lower level of force
is inadequate.” See generally Crowell v. Kirkpatrick, 400 Fed. Appx. 592, 595 (2d Cir. 2010)
(officers used a taser in drive-stun mode “only as a last resort” when other means to effect arrests
had proven infeasible).
Several courts have held that, for purposes of civil liability, the use of a taser is reasonable
where a suspect actively resists arrest.25 See, e.g., Crowell, 400 Fed. Appx. at 595 (drive-stun
tasering deemed reasonable where plaintiffs actively resisted arrest by chaining themselves to a
several hundred pound barrel drum); Draper v. Reynolds, 369 F.3d 1270, 1278 (11th Cir. 2004)
(holding that use of a taser was not excessive force where a suspect who was stopped because his
license plate was not illuminated was hostile, belligerent, and uncooperative); Neal-Lomax v. Las
Vegas Metropolitan Police Dept., 574 F. Supp.2d 1170, 1185-86 (Dist. Ct. D Nevada 2008) (noting
vigorous resistance in finding reasonable taser use on an individual under the influence of PCP
who died of cardiac arrest, including five taser strikes after the decedent had been restrained);
Wright v. Deghetto, No. 5:06CV-133-R, 2008 WL 199890 (W.D. Ky. Jan. 23, 2008) (holding that
it was reasonable to taser a suspect who was verbally combative and who resisted officers’ attempts
to handcuff him); Johnson v. City of Lincoln Park, 434 F. Supp.2d 467, 479-80 (E.D. Mich. 2006)
(holding that the use of a taser was reasonable where a fourteen-year old, who was handcuffed and
surrounded by four police officers, still violently resisted arrest).
The number of times a taser is used and the duration of the taser applications are relevant
to whether the use of force was reasonable. Here, collectively, the officers used a taser once in
drive-stun mode and deployed tasers four times in dart-probe mode. Based on the taser analysis
by the NYSP, Mr. Havener was likely tasered once each by POs Barres and Slator, with the actual
shock events lasting 3 seconds (PO Barres) and 5 seconds (PO Slator); Mr. Havener was then
tasered once by PO Oursler with the shock lasting a total of 15 seconds. Mr. Havener was
combative with the officers throughout the incident and could not be subdued prior to the use of a
taser and, indeed, continued to resist after the last tasering.26 Courts have determined that multiple
taser applications can be reasonable when necessary to subdue a subject. See Neal-Lomax., 574
F. Supp.2d at 1187-88 (holding that it was reasonable to taser the defendant seven times – for a
total of 31 seconds – including five times after he was handcuffed, because he resisted an officer’s
attempts to place him in an ambulance); Sanders v. City of Fresno, 551 F. Supp. 2d 1149, 116876 (E.D. CA 2008) (holding that ten total taser applications – for a total of a maximum of 70
seconds – by three officers were not unreasonable due to the suspect’s apparent physical threat to
his wife, his continued resistance against officers, and the inability of multiple officers to
physically subdue him).
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Courts have placed emphasis on whether, like here, officers warned a civilian that he or she would be tasered if the
civilian did not stop certain conduct. See Negron, 976 F.Supp.2d at 367 (noting the importance of giving a warning
before a taser is used); Neal-Lomax v. Las Vegas Metropolitan Police Dept., 574 F. Supp.2d 1170 (Dist. Ct. D Nevada
2008) (officers gave warnings).
The CPD’s relevant order indicates that the taser is programmed to give a five second burst, after which the
officer can evaluate and determine if additional bursts are needed. Dep. Oursler shocked for a total of 15 seconds,
constituting three bursts, before the officers could restrain Mr. Havener.
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In sum, the officers involved in this incident were trying to take a person into custody who
was actively endangering his own life and the lives of others, and they reasonably used force
necessary to effect an arrest. Accordingly, their conduct was justified under New York law.
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