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EXECUTIVE SUMMARY
On July 8, 2015, Governor Andrew Cuomo signed Executive Order No. 147 (the
“Executive Order”), appointing the Attorney General as special prosecutor “to investigate, and if
warranted, prosecute certain matters involving the death of an unarmed civilian . . . caused by a
law enforcement officer.” On October 17, 2019, at about 2:53 p.m., in the Bronx, Sgt. Jonathan
Rivera of the New York City Police Department (“NYPD”) shot Allan Feliz (“Mr. Feliz”) one
time in the chest during a traffic stop, causing Mr. Feliz’s death. Governor Cuomo subsequently
issued Executive Order No. 147.31, expressly conferring jurisdiction on the Office of the Attorney
General (“OAG”) to investigate any potential unlawful acts or omissions by law enforcement
related to Mr. Feliz’s death. 1
The Office of the Attorney General’s investigation and review of this matter included the
following, among other materials:
•
•
•
•
•
•
•
•
•

NYPD body camera footage from all police officers involved in the incident;
NYPD paperwork generated in connection with the incident;
Audio recordings of radio communications to, from, and between the NYPD police
officers involved in the incident and other officers responding to the scene of the
incident;
Video footage from a civilian cell phone and from surveillance cameras in the vicinity
of the incident;
Inspection of the vehicle driven by Mr. Feliz;
Interviews of NYPD officers who were involved in the incident, including Sgt. Rivera;
Interview of a passenger in the vehicle during the incident;
Medical records, including records from the responding emergency medical services
and from Montefiore Hospital; and
Autopsy and toxicology report from the Office of the Chief Medical Examiner
(“OCME”) of New York City.

On the afternoon of October 17, 2019, Mr. Feliz, while driving a Volkswagen Atlas, was
pulled over by police officers Edward Barrett (“PO Barrett”), Michele Almanzar (“PO
Almanzar”), and Sgt. Jonathan Rivera (“Sgt. Rivera”), for an alleged failure to wear a seatbelt. In
the front passenger seat of the Volkswagen was R.R. After Mr. Feliz’s vehicle came to a stop,
POs Barrett and Almanzar approached the driver’s side window and requested Mr. Feliz’s
driver’s license. Sgt. Rivera approached and stood by the front passenger-side door. Mr. Feliz
handed PO Barrett a driver’s license in the name of – and that was later determined to belong to
– Mr. Feliz’s brother, Sammy Feliz. Having been led to believe that Allan Feliz was in fact
Sammy Feliz, PO Barrett used his cell phone to enter the license information into the NYPD
computer system, which returned three open warrants for minor offenses.
According to the NYPD Patrol Guide, officers are instructed to take into custody persons
who have outstanding court issued warrants. Because PO Barrett believed that the driver of the
vehicle had outstanding warrants and was therefore subject to arrest, he asked Mr. Feliz to step
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out of the vehicle and said that he would have to “pat down” Mr. Feliz. Mr. Feliz complied with
PO Barrett’s request, and exited the vehicle; but when PO Barrett turned to hand the license and
registration to PO Almanzar, Mr. Feliz stepped back into the vehicle, began to pull the door
closed, and reached for the gearshift.
Believing that Mr. Feliz was now trying to drive away, PO Barrett began to pull at and
then punch Mr. Feliz in an effort to remove him from the driver’s seat – as both PO Barrett and
PO Almanzar repeatedly called for him to get out of the car. At the same time, Sgt. Rivera
deployed his taser gun through the open passenger window, shooting two electrified prongs into
Mr. Feliz’s right upper chest area. While Mr. Feliz was initially stunned by the taser, he was
able to remove one of the prongs and continue his attempt to drive away. By this time, Sgt.
Rivera had entered the vehicle through the passenger-side door and climbed over and onto the
passenger with the stated intention of pushing Mr. Feliz out of the driver’s-side doorway. Sgt.
Rivera also grappled for control of the gearshift, with Mr. Feliz repeatedly pulling the shift into
drive, causing the car to jerk forward, and Sgt. Rivera repeatedly pulling it back into park.
Throughout this struggle, Sgt. Rivera struck Mr. Feliz multiple times in the head with the taser
gun and at one point briefly unholstered his firearm and threatened to shoot Mr. Feliz if he did
not comply with their orders.
Suddenly, the vehicle accelerated several feet forward and then abruptly backwards. As it
reversed, the open driver’s-side door nearly caught PO Barrett – still engaged with removing Mr.
Feliz from the driver’s seat – and he had to spin toward the rear of the vehicle to avoid being
knocked over. The car then jolted to a halt, causing the driver’s-side door to slam shut.
According to Sgt. Rivera, at that moment he lost sight of PO Barrett and now believed –
given where PO Barrett had been standing when the vehicle surged backwards – that PO Barrett
had been struck by the door and pulled under the vehicle. Sgt. Rivera said that he also believed
that any further movement of the vehicle, either forward or backward, would put PO Barrett’s
life at risk. Finally, Sgt. Rivera said that, in light of Mr. Feliz’s ongoing attempts to drive away,
there was only one way he could ensure that the car would remain at a stop. And so he again
drew his firearm and fired a single shot into Mr. Feliz’s chest.
Immediately after the shooting, Mr. Feliz became unresponsive. The officers removed
him from the car and attempted to perform CPR until an ambulance arrived a few minutes later.
Mr. Feliz was subsequently transported to Montefiore Hospital, where he was pronounced dead.
Having completed its investigation of this incident, the OAG has concluded that there is
insufficient evidence to establish that Sgt. Rivera committed a crime in connection with the death
of Mr. Feliz. Although Sgt. Rivera’s perception of the risk to PO Barrett, as provided in his
account of the incident, was not ultimately accurate, it was a reasonable perception – or at least
not an obviously unreasonable one – particularly in light of the considerable video evidence
consistent with his account. Therefore, the OAG has determined that Sgt. Rivera’s use of deadly
physical force could not – as the legal standard requires – be proven to be unjustified beyond a
reasonable doubt. For these reasons, the OAG will not pursue a criminal prosecution in
connection with this matter.
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Although the OAG finds no criminal culpability in this tragic matter, we do have serious
concerns about the NYPD’s handling of the incident and make a number of recommendations to
address these concerns. First, as recommended in a previously-issued OAG report related to the
NYPD policies and practices, we recommend that the City remove NYPD from engaging in
routine traffic enforcement. Second, we recommend that the NYPD revise its policies to make
clear that an officer should not display a firearm and threaten to use deadly physical force unless
the use of such force is otherwise justifiable. Third, to the extent NYPD remains engaged in
conducting car stops, the OAG has a series of recommendations including: (i) the NYPD should
modify its must-arrest policy for SAP warrants (i.e., warrants issued for failure to appear on a
summons) and for bench warrants on violations discovered during a car stop; (ii) all officers
should be reminded to follow proper car stop protocols as set forth in the NYPD Vehicle Stop
Manual; (iii) officers conducting a car stop should ensure that the vehicle is rendered inoperable
throughout the encounter; (iv) during a car stop, officers should consider checking the motorist’s
license and registration at a safe distance from the vehicle; and (v) during a car stop, an officer
should not enter a vehicle over which the motorist has dominion and control. We believe that,
going forward, the adoption of these recommendations would significantly limit the likelihood of
the kind of escalation that resulted in Mr. Feliz’s death.
STATEMENT OF FACTS
A. Initial Car Stop
On October 17, 2019, at approximately, 2:53 pm, Allan Feliz, who was then 31 years old,
was driving westbound in a Volkswagen Atlas SUV on 211 th Street in the Bronx with passenger
R.R. in the front passenger seat. As he neared the corner of Bainbridge Avenue, Mr. Feliz passed
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a marked patrol car – driven by PO Edward Barrett, with Sgt. Jonathan Rivera in the front
passenger seat and PO Michelle Almanzar in the backseat – travelling eastbound. According to
PO Barrett, he observed as he passed the Volkswagen that Mr. Feliz was not wearing a seatbelt. 2
He made a U-turn and pulled his patrol car up along the driver’s side of Mr. Feliz’s vehicle,
which was waiting at a stoplight on the corner of Bainbridge Avenue. Sgt. Rivera then instructed
Mr. Feliz to turn right onto Bainbridge and pull over, which he did. PO Barrett turned onto
Bainbridge and pulled the patrol car up a short distance behind.
Just before exiting the patrol car, the three officers activated their body-worn cameras, so
that much of the ensuing incident (though not the actual shooting itself) is captured on their
video footage.3
As POs Barrett and Almanzar approached the driver’s side of the vehicle, Sgt. Rivera
approached the passenger side. While the officers questioned Mr. Feliz about where he was
going and where he had been (matters unrelated to the ostensible reason for the stop), PO Barrett
asked for and received from Mr. Feliz the vehicle’s registration and a driver’s license. Although
PO Barrett did not know it at the time, it turned out that the driver’s license actually belonged to
Mr. Feliz’s brother, Sammy Feliz. Asked by PO Barrett what his date of birth was, Mr. Feliz
responded that his name was “Sammy Feliz” and provided a birth date that matched the date on
the license. Based on the Sammy Feliz license, PO Barrett ran a warrant check on his NYPD cell
phone – and the warrant check came back positive for three open warrants. Upon seeing this
information come up, PO Barrett called out to Sgt. Rivera that Mr. Feliz had “popped”4
Although the offenses underlying the warrants were minor – spitting, littering, and
disorderly conduct – it is NYPD policy to take anyone with such warrants into custody, almost
without exception.5 Without saying what he intended to do, PO Barrett instructed Mr. Feliz to
step out of the vehicle, telling him that he was not in trouble, and Mr. Feliz complied. PO
Barrett, after asking Mr. Feliz if he had anything on him that he was “not supposed to have,” 6

It cannot be independently corroborated whether or not Mr. Feliz was wearing his seatbelt at the time he crossed
paths with the NYPD officers. After being stopped, Mr. Feliz was found to be wearing a seatbelt. Passenger R.R.
later stated that both he and Mr. Feliz had been wearing seatbelts when the patrol car passed. Sgt. Rivera and PO
Almanzar both stated that they had not observed whether Mr. Feliz had been wearing a seatbelt.
3
The opening 30 seconds of footage from each of the officers’ cameras have no sound. The officers’ cameras are
designed to automatically capture and retain 30 seconds of footage from immediately prior to the devices’ being
activated. The footage may be found here, here, and here.
4
The expression is a common police turn of phrase indicating that someone has an outstanding warrant. PO
Barrett’s call out to Sgt. Rivera likely alerted Mr. Feliz that there was a problem.
5
NYPD Patrol Guide Procedure 208-78 is attached as Exhibit 2. (Under NYPD Patrol Guide Procedure 208-80,
however, NYPD officers may vacate such warrants for certain victims/complainants and/or aided individuals.)
6
Although PO Barrett did not know it at the time, Mr. Feliz was in possession of substances that turned out to be
cocaine and methamphetamine in felony-level quantities. A report reflecting the results of NYPD laboratory tests of
these substances, recovered from Mr. Feliz’s pants pocket, is attached as Exhibit 3. Because Mr. Feliz was under
federal parole supervision at the time of the incident, possession of these controlled substances would likely have
violated the conditions of his release and, if convicted for possession of one or more felonies, subjected him to a
mandatory New York State prison sentence.
2
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informed Mr. Feliz that he was going to conduct a pat-down. 7 And when PO Barrett turned away
to hand the registration and license to PO Almanzar, Mr. Feliz stepped back into the vehicle and
began to pull the door closed – at which point, the situation began to escalate rapidly.
B. Escalation
As Mr. Feliz reached for the gearshift to try to drive away, PO Barrett grabbed him and
unsuccessfully tried to pull him out of the vehicle. Meanwhile, Sgt. Rivera from the open
passenger-side window fired his taser gun, which deployed two dart-like prongs into Mr. Feliz’s
upper right chest. While the taser appeared to stun Mr. Feliz, and clearly caused enough pain for
him to cry out, the prongs were not far enough apart from one another to incapacitate him – and
in any event, Mr. Feliz quickly managed to pull out one of the prongs and break the electric
circuit. 8
With Mr. Feliz – who weighed approximately 240 lbs. and was 5’11” in height – holding
tight to the steering wheel and bracing himself with his legs, PO Barrett began alternately
punching him (including to the head) while continuing to try to pull him out of the vehicle. As
both PO Barrett and PO Almanzar repeatedly called to Mr. Feliz to get out of the car, Sgt. Rivera
entered the passenger-side of the vehicle and climbed onto passenger R.R. Sgt. Rivera at this
point had drawn his firearm, and now shouted, “If I have to end up fucking shooting you,
bro….Yo, boss, I am going to fucking shoot you.” With Mr. Feliz ignoring the officers’
commands and continuing to reach for the gearshift, Sgt. Rivera reholstered his firearm, climbed
fully across R.R., and began pushing Mr. Feliz and striking him in the face and head with his fist
and with the taser gun. 9
Throughout the struggle to remove Mr. Feliz from the vehicle, he continued his efforts to
drive away, while PO Barrett and Sgt. Rivera attempted to stop him from doing so. According to
Sgt. Rivera, he and Mr. Feliz grappled for control of the gearshift, as Mr. Feliz would pull it into
drive and he (Sgt. Rivera) would push it back into park. 10 Mr. Feliz’s repeated contact with the
gearshift is captured at various points on the body-worn camera footage, and PO Barrett and PO
Almanzar can be heard yelling to “put it in park.” At one point, Sgt. Rivera can be heard calling
out, “It’s in park.” Surveillance footage from a nearby apartment building shows the Volkswagen
A pat down is a search conducted by police over the clothing of a person that is typically done prior to arrest to
check for weapons or instruments that could harm the officer. It is typically followed by a more thorough search of
the person if the pat down reveals suspicious objects inside the clothing.
8
When a taser gun is fired, two wires with probes on the ends are released and become embedded in the person’s
body. Each trigger pull by the officer results in a five-second burst of electricity. Holding down the trigger results in
a continuous flow of electricity. If both probes are not in the body at the same time to create an electric circuit, the
taser will be ineffective. According to the subsequent autopsy report on Mr. Feliz, the taser prongs were found to
have entered Mr. Feliz’s skin approximately 4½ inches apart from each other. Taser guns are most effective when
the distance between prongs penetrate an individual at a spread of 12 inches or greater.
9
By R.R.’s account, Sgt. Rivera’s thigh was on R.R.’s thigh, and the sergeant was using one hand for support and
the other hand to hit Mr. Feliz. He also said that Sgt. Rivera was head-butting Mr. Feliz.
10
A test of the Volkswagen Atlas by OAG staff determined that in order to move the gear shift out of park, the
brake must be engaged. Once the gearshift is out of park, and is in either drive, neutral, or reverse, it can move freely
between all three gears, or back into park, without any further contact with the brake or accelerator.
7
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move forward several feet then abruptly stop two or three times, even before the final back-andforth surge immediately prior to the shooting. Even the vehicle’s passenger R.R. told OAG staff
that it was clear to him, and would have been “to any child,” that Mr. Feliz was trying
throughout the encounter to drive away.
C. Shooting
At some point during the altercation inside the vehicle, Sgt. Rivera’s body-worn camera
fell from his uniform and abruptly cut off11 and PO Barrett’s camera was knocked to the ground,
and so views of the interior of the Volkswagen are lost. About twenty seconds before the
shooting, however, a civilian witness activated his cell phone camera and captured relevant
footage of the incident and its immediate aftermath.12
As Sgt. Rivera pushed and struck Mr. Feliz from inside the Volkswagen, and PO Barrett
pulled on him from just outside the driver’s side door, the vehicle suddenly surged forward
several feet, and PO Barrett moved forward with it. Just as abruptly, the vehicle then accelerated
backwards several feet, and PO Barret had to spin back and away from the vehicle to avoid
(barely) being struck by the door.13 (PO Almanzar was at this point on the far side of the
driver’s-side door, toward the front of the vehicle.) The vehicle then stopped short, and the
driver’s-side door slammed shut.
Less than two seconds later, Sgt. Rivera – at this point lying across R.R. and over the
center console 14 – fired a single shot into the chest of Mr. Feliz. 15 PO Barrett, who in the cell
phone video can be seen rushing back up to the driver’s-side window as the gunshot is heard,
said that he observed Sgt. Rivera draw his firearm, place it up to Mr. Feliz’s chest, and fire. PO
Almanzar said she also saw the shooting, and described Sgt. Feliz bringing his gun on a
downward angle to Mr. Feliz’s chest. Passenger R.R. likewise described to OAG staff seeing
Sgt. Rivera bring his “chrome” firearm down toward Mr. Feliz, whose hands he said were on the
steering wheel, and then hearing the gunshot.
Immediately after Mr. Feliz was shot, PO Barrett opened the driver’s-side door and
removed Mr. Feliz from the vehicle. The front passenger, R.R., who had remained seated during
the entire incident, quickly got out of the vehicle from the passenger side. Sgt. Rivera exited the
vehicle as well. Finding Mr. Feliz unresponsive, Sgt. Rivera began to perform CPR.
Approximately 90 seconds later, having been called to the scene by NYPD dispatch, Emergency
Sgt. Rivera’s camera was attached to his uniform with clip, and was turned on and off with a sliding switch on the
front of the device. After the incident was over, Sgt. Rivera’s camera was recovered in the Volkswagen’s central
console, with the clip broken, and the switch in the off position. Sgt. Rivera told OAG staff he believes the camera
was knocked off during the altercation and deactivated when it struck something in the vehicle.
12
The footage may be found here.
13
The cell phone video showed that as the Volkswagen moved in reverse, the front wheels were spinning but the
back wheels were locked. Upon testing the vehicle, OAG staff found that in order to obtain that same result, the gear
shift had to be in the reverse position and pressure applied simultaneously to the brake and accelerator pedals.
14
In R.R.’s account to OAG staff, Sgt. Rivera was at this point almost entirely in the vehicle, although the
passenger-side door remained partially open. R.R. also described Sgt. Rivera at this point as “all over Al.”
15
An analysis of Mr. Feliz’s clothing by NYPD Criminologist Gina Columbo determined that the shot was fired
from a distance of less than one inch from Mr. Feliz’s chest.
11
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Medical Services (“EMS”) arrived and began to provide advanced cardiac life support
(“ACLS”). Mr. Feliz was transported to Montefiore Hospital, where emergency room personnel
continued to provide ACLS, but to no avail. Mr. Feliz was pronounced dead at 3:18pm.
SGT. RIVERA’S ACCOUNT
As discussed in further detail below, the question of criminal culpability on the part of
Sgt. Rivera depends on whether his use of deadly physical force was justified as a matter of law.
The viability of a justification defense, in turn, depends on whether Sgt. Rivera actually believed
that this use of force against Mr. Feliz was necessary and, if so, whether that belief was
objectively reasonable. As part of its investigation into this aspect of the case, Sgt. Rivera was
invited to submit to an interview with OAG staff, and on December 30, 2019, he voluntarily did
so. Below is a summary of Sgt. Rivera’s account of the circumstances immediately surrounding
the shooting of Mr. Feliz.
Sgt. Rivera stated, in substance, that at the time of the final forward-and-back movement
of the vehicle, he was lying across the front seats, grappling with Mr. Feliz, and trying to keep
the gearshift in park. PO Barrett was standing in the driver’s-side doorway, engaged with Mr.
Feliz. Sgt. Rivera did not remember precisely the respective roles that he and Mr. Feliz played in
the movement of the gearshift that caused the car to surge forward, stop abruptly, then surge
backwards, and stop abruptly again. After the car moved backwards and the door slammed shut,
however, he realized he could no longer see PO Barrett.
Sgt. Rivera said he believed, given where PO Barrett had been standing just before the
vehicle reversed, that PO Barrett was no longer visible because he had been struck by the car
door and knocked to the ground, and was now beneath the wheels. Convinced that any further
movement of the vehicle, forward or backward, risked further serious injury or death to PO
Barrett, Sgt. Rivera believed he had to do what he thought was necessary to stop the car from
moving.
He said that he drew his firearm, reached over his shoulder, put the firearm to Mr. Feliz’s
chest, and pulled the trigger.
Sgt. Rivera stated that, once the driver’s side door closed and he was alone in the vehicle
with Mr. Feliz and his passenger, he feared for his own safety as well. In particular, he was
concerned that if the vehicle drove off he could be injured in a collision, or that he could be
overpowered by the two men. However, Sgt. Rivera insisted that the principal reason he believed
it was necessary to shoot Mr. Feliz was to prevent PO Barrett from being crushed beneath the
wheels of the car.
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MEDICAL EXAMINER’S REPORT
Dr. Jeremy Stuelpnagel of the OCME conducted an autopsy of Mr. Feliz on the morning
of October 18, 2019. Prior to issuing a report on Mr. Feliz’s death, Dr. Stuelpnagel was provided
with Mr. Feliz’s emergency medical service and hospital records, clothing, and an account of the
circumstances surrounding Mr. Feliz’s encounter with the police. Dr. Stuelpnagel also reviewed
Mr. Feliz’s toxicology report at the OCME, which indicated the presence of methamphetamine.
As noted in the autopsy report, 16 Mr. Feliz had blunt force injuries and lacerations
consistent with the altercation with the police including to his forehead, eyes and face. Dr.
Stuelpnagel determined the cause of Mr. Feliz’s death was due to a “gunshot wound of torso.”
Specifically, the report identified that the bullet entered the left side of Mr. Feliz’s upper chest,
with the trajectory of the bullet traveling from “front to back, downward left to right.” As the
bullet continued through Mr. Feliz’s body, it fractured his fifth rib and entered into his “chest
cavity.” From there, the bullet traveled downward, and “perforated the lower medial aspect of
the left upper lung lobe before entering the pericardial sac.” The bullet continued with a “wound
track through the apex of [his] heart to include the right and left ventricles.” The bullet then
traveled “through the diaphragm to perforate the spleen and stomach.” Lastly, the bullet
fractured Mr. Feliz’s eleventh rib before coming to “rest in the soft tissue of [his] lower back.”
Since the shooting of Mr. Feliz by Sgt. Rivera was the direct cause of his death, the
manner of death was identified in the autopsy report as “homicide.”
LEGAL ANALYSIS
Under PL 35.30(1)(a), 17 a police officer is authorized to use deadly physical force – that
is, force that is readily capable of killing a person – against another person if: (1) he reasonably
believes the person has committed an offense; (2) he is attempting to arrest that person, or
attempting to prevent that person from escaping custody; and (3) he reasonably believes the use
of deadly force is necessary to defend himself or another person from what the officer reasonably
believes to be the use or imminent use of deadly physical force. When such a defense is raised, it
must be disproven beyond a reasonable doubt in order to establish the officer’s criminal
culpability.
Although the Court of Appeals has not directly addressed the meaning of the “reasonably
believe” language in Penal Law §35.30, it has interpreted identical language in the context of
A copy of Dr. Stuelpnagel’s autopsy report is attached as Exhibit 4, with appropriate redactions to protect Mr.
Feliz’s privacy. A complete copy of the report has been provided to Mr. Feliz’s family.
17
“A police officer or a peace officer, in the course of effecting or attempting to effect an arrest, or of preventing or
attempting to prevent the escape from custody, of a person whom he or she reasonably believes to have committed
an offense, may use physical force when and to the extent he or she reasonably believes such to be necessary to
effect the arrest, or to prevent the escape from custody, or in self-defense or to defend a third person from what he or
she reasonably believes to be the use or imminent use of physical force; Except that deadly physical force may be
used for such purposes only when he or she reasonably believes that: Regardless of the particular offense which is
the subject of the arrest or attempted escape, the use of deadly physical force is necessary to defend the police
officer or peace officer or another person from what the officer reasonably believes to be the use or imminent use of
deadly physical force.”
16
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another subsection of the justification statute, Penal Law §35.15. In People v. Goetz, 68 N.Y.2d
96 (1986), and then later in People v. Wesley, 76 N.Y.2d 555 (1990), the Court held that the
phrase “reasonable belief” has both a subjective component and an objective component. The
subjective component is satisfied if the defendant in fact actually believed, “honestly and in good
faith,” that physical force was being used or was about to be used against him (or a third person)
at the time he used physical force, and that the use of physical force was necessary in order to
repel the danger, regardless of whether that belief was accurate or not. Goetz, 68 NY2d at 114.
The objective component is satisfied if a “reasonable person” under the same “circumstances”
could have held those beliefs. Id. at 115. To negate a justification defense offered by Sgt. Rivera,
then, it would be necessary to prove either that the officer did not subjectively believe the use of
deadly force was necessary or that the use of deadly force was not objectively reasonable (or
both).
In this case, as a threshold matter, the evidence quite persuasively establishes that at the
time Sgt. Rivera used deadly physical force, he had satisfied two of the three elements of PL
35.30(1)(a). That is, he had a reasonable belief that Mr. Feliz had committed an offense and he
was attempting to arrest Mr. Feliz for that offense. Before Sgt. Rivera had taken any action
against Mr. Feliz, Mr. Feliz had represented himself as someone (Sammy Feliz) who turned out
to have multiple active warrants and was therefore subject to lawful arrest. By failing to comply
with PO Barrett’s instruction, and instead stepping back into his vehicle and attempting to drive
off, Mr. Feliz had to all reasonable appearances committed the offense of “resisting arrest.” 18 Mr.
Feliz was still resisting the officers’ efforts to take him into custody at the time Sgt. Rivera fired
the fatal shot.
The evidence also strongly suggests that Sgt. Rivera satisfied the third element of the
justification statute as well, namely, that he reasonably believed the use of deadly force was
necessary to defend another person from what he reasonably believed to be the use or imminent
use of deadly physical force. As discussed above, Sgt. Rivera told the OAG staff in substance
that at the time he used deadly physical force on Mr. Feliz, he believed that it was necessary to
do so in order to defend PO Barrett from the danger of being crushed under the wheels of the
vehicle.
There is no obvious reason to doubt that Sgt. Rivera actually believed what he claimed to
have believed. Sgt. Rivera has not offered multiple conflicting accounts of the incident. Nor is
his account so inconsistent with the independently established facts of the case that it is simply
unimaginable that he could have believed such a thing. It may lend at least some degree of
credence to Sgt. Rivera’s characterization of what he believed at the time of the shooting that he
voluntarily subjected himself to interrogation by OAG staff. In any event, it would almost
certainly be impossible to prove beyond a reasonable doubt – as the legal standard requires – that
Sgt. Rivera did not at least believe that the use of deadly physical force was necessary.
Furthermore, the totality of the evidence strongly suggests that Sgt. Rivera’s belief was
reasonable. There is, after all, little question that when Mr. Feliz’s vehicle surged backwards for
Under PL 205.30, “A person is guilty of resisting arrest when he intentionally prevents or attempts to prevent a
police officer or peace officer from effecting an authorized arrest of himself or another person.”
18
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the last time, PO Barrett – who had been was positioned in the hinge of the front driver’s-side
door throughout the entire incident – did have to spin abruptly away from the vehicle to avoid
being struck by the door, with the door slamming shut immediately thereafter. The cell phone
video footage captures this sequence of events in full. Nor is there much question that, at that
very time, Sgt. Rivera was lying across the front seats, engaged in an ongoing scuffle with Mr.
Feliz. On this point R.R.’s recollections (and the body worn camera footage capturing the earlier
part of the altercation) are substantially consistent with the account provided by Sgt. Rivera.
Because this evidence indicates that Sgt. Rivera’s line of sight would have been at least
somewhat compromised by his awkward position and that his attention was necessarily focused
on Mr. Feliz, it is entirely plausible that he indeed lost sight of PO Barrett altogether at the
moment the vehicle surged backward. And given where PO Barrett had been standing
immediately before that backwards surge, it is likewise plausible that his abrupt disappearance
from Sgt. Rivera’s line of sight would have led Sgt. Rivera to believe that PO Barrett had been
struck by the door and was now on the ground beneath the vehicle’s wheels. And in light of the
considerable evidence that Mr. Feliz had tried repeatedly, from the moment he had jumped back
into the vehicle, to put the gearshift into drive and drive away, it would hardly have been
unreasonable for Sgt. Rivera to have concluded that, if Mr. Feliz were not instantly prevented
from moving the vehicle, the risk of imminent death or serious injury to PO Barrett was
substantial.
Ultimately, of course, Sgt. Rivera was wrong about what had happened to PO Barrett and
therefore he was wrong about the urgent need to stop the vehicle. However, whether he was right
or wrong on those points is not the decisive question under the law. The decisive question is
whether it was reasonable for Sgt. Rivera to have believed it to be true. 19
We believe the answer to that question is that it was likely reasonable under the
circumstances – or at the very least that it would be impossible to prove beyond a reasonable
doubt that this belief was unreasonable. For this reason, the OAG has concluded that no criminal
charges are warranted.
RECOMMENDATIONS
The City should remove NYPD from non-criminal traffic enforcement–
The officers here claimed they stopped Mr. Feliz because he allegedly was not wearing a
seatbelt. That minor infraction precipitated his interaction with the police that ultimately led to
his death. OAG recently recommended in a report about the NYPD’s response to ongoing
protests that the City remove the NYPD from routine traffic enforcement such as this. 20 As
explained in the report, the vast majority of traffic stops – including this one – do not involve
criminal conduct, yet often end in violence. The report also highlighted studies demonstrating
Indeed, the New York Court system’s own pattern jury instruction for Justification explicitly states, “It does not
matter that the defendant was or may have been mistaken in his/her belief; provided that such belief was both
honestly held and reasonable.”
20
The Preliminary Report is available at https://ag.ny.gov/sites/default/files/2020-nypd-report.pdf.
19
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disparities in the use of force during traffic stops against Black and Latino men. The untimely
death of Mr. Feliz further underscores the need for this change.
An officer should not display a firearm and threaten to use deadly physical force unless the
use of such force is otherwise justifiable –
NYPD policy recognizes that “drawing a firearm prematurely or unnecessarily limits a
uniformed member’s options in controlling a situation and may result in an unwarranted or
accidental discharge of the firearm.”21 It is for this reason that the same policy discourages the
drawing of a firearm in the absence of “an articulable belief that the potential for serious physical
injury is present.” But the drawing of a firearm unnecessarily in the immediate presence of
civilians may also have other problematic implications. It may cause one or more of the civilians
to panic and react in erratic kind, perhaps escalating the level of danger in the encounter. And it
may also predispose the officer to more readily discharge the firearm if matters do escalate.
These same concerns are considerably heightened when the officer couples the display of a
firearm with verbal threats to use deadly physical force.
During the incident involving Mr. Feliz, Sgt. Rivera brandished his firearm and
threatened to shoot Mr. Feliz before deadly force was justified. It is unknown whether these
actions (rationally or not) intensified Mr. Feliz’s desire to drive away, or whether having once
drawn his weapon Sgt. Rivera was more inclined to draw it a second time and fire.
However, to avoid the risk that a threat of force will not dangerously escalate a situation,
the OAG recommends that the NYPD, in consultation with the public and appropriate
stakeholders, revisit its practices regarding when an officer may display a firearm and threaten to
use deadly physical force against a civilian where the use of such force is not otherwise justified.
The NYPD should not arrest motorists for open warrants related to minor offenses–
To the extent the NYPD continues to be involved in traffic enforcement, NYPD should
direct its officers not to arrest motorists for open warrants related to minor offenses. Police
officers currently have authority under law to arrest any motorist who is found to have an open
warrant, and it is NYPD policy under NYPD Patrol Guide Procedure 208-78 to make such
arrests even on low-level warrants, almost without exception.22 It is highly unlikely that the
incident involving Mr. Feliz – whose warrants (Sammy Feliz warrants) were for the
violations/offenses of spitting, littering, and disorderly conduct – would have escalated in the
manner it did in the absence of this automatic arrest policy.
In order to minimize the chances of just such an escalation, the OAG proposes that the
NYPD adopt a new policy to replace the automatic-arrest policy. Specifically, the OAG proposes
a policy under which a motorist would not be arrested on any SAP warrants (i.e., warrants issued
for failure to appear on a summons) or on any bench warrant(s) issued for a violation unless (i)
the arresting officer had reasonable cause to believe the motorist represented a danger to the
community and (ii) a sergeant reviewed the basis for the officer’s belief and authorized the arrest
21
22

NYPD Patrol Guide Procedure 221-01 is attached as Exhibit 6.
See Footnote 5.
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prior to motorist’s being taken into custody. The OAG believes that such a policy properly
balances the risks to the community and the public interest in avoiding unnecessary arrests
during car stops. In addition, the OAG encourages state lawmakers to consider whether this issue
might also be more fully addressed through legislation.
All officers should be reminded to follow proper car stop protocols as set forth in the
NYPD Vehicle Stop Manual –
Car stops are among the most frequent types of contact between police officers and
civilians. Any encounter between police officers and civilians carries with it a risk of escalation,
but car stops may create additional dangers for officer and civilian alike. To reduce these risks,
the NYPD has developed a series of protocols for managing car stops, which are reflected in the
department’s Vehicle Stop Manual.
In the case of Mr. Feliz, the officers deviated from some of these protocols. Specifically,
the officers failed to notify central dispatch of the stop before engaging with the motorist.
Notifying dispatch itself reminds the officers involved that a car stop has inherent risks. In
addition, other units in the area can more quickly respond should an emergency arise during the
stop. It is unknown whether notifying central dispatch in this case would have brought about a
different outcome. Nevertheless, the OAG strongly urges that officers conduct car stops
according to the protocols in the Vehicle Stop Manual (as well as the additional protocols
recommended below).
Because car stops are such a central element of policing, and because they are at such risk
of escalation, the OAG also recommends that all officers whose duties include car stops receive
annual refresher training in properly managing such encounters. Such training should include the
material covered by the Vehicle Stop Manual as well as the additional recommendations here.
Although this report does not address any discriminatory conduct in connection with the incident
involving Mr. Feliz, such training should also include antidiscrimination and implicit bias
training (including scenario-based training) to ensure that racial profiling is not impermissibly
influencing traffic stops or the nature of the officer’s interaction with the motorist.
Officers conducting a car stop should ensure that the vehicle is rendered inoperable
throughout the encounter –
A motorist’s attempt to drive away from the scene of a car stop can create a danger to
officers, civilians, and the motorist. It may also in turn trigger a use of force against the motorist
that may have been avoidable had the vehicle been rendered inoperable at the start of the
encounter. For this reason, the officers conducting the stop should immediately instruct the
motorist to place the vehicle in park and turn off the ignition. The officer should then take
possession of the motorist’s keys. If the vehicle has a remote keyless ignition system, the officer
should take possession of the key fob and remove it beyond the fob’s transmission range. If the
officers who conducted the stop of Mr. Feliz had followed this protocol, Mr. Feliz would not
have been able to attempt to drive away from the scene.
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During a car stop, officers should consider checking the motorist’s license and registration
at a safe distance from the vehicle –
It is the policy of the NYPD during any car stop on a traffic violation to “run” the
motorist’s license, while on the scene, through law enforcement databases to determine, among
other things, whether the motorist has a suspended license or any open warrants.23 Depending on
the results of that inquiry, the motorist may be subject to arrest. Because that inquiry is a
sensitive one and (if the inquiry returns a problematic result) may trigger resistance on the part of
the motorist, the process must be managed carefully by the officers involved.
In the case of Mr. Feliz, after receiving the driver’s license and registration, PO Barrett
conducted the inquiry via cell phone while standing just outside the driver’s side window. When
the inquiry returned several open warrants, PO Barrett announced aloud that Mr. Feliz had
“popped,” almost certainly alerting him to the likelihood of imminent arrest. And then, after
asking Mr. Feliz to step out of the vehicle, PO Barrett turned to hand the documents to PO
Almanzar, providing Mr. Feliz with the opportunity to quickly jump back into the vehicle – after
which the incident promptly escalated.
In order to maximize officer control during a car stop, the inquiring officer should
consider distancing themselves from the stopped vehicle or return to the patrol car in order to run
the license and registration information. If the officers have reason to frisk the motorist, search
the vehicle, or conduct an arrest, the paperwork should be left in the patrol vehicle until the end
of the stop. Any conversations between the officers about investigative findings, including the
results of the warrant check, should be held outside of earshot of the motorist, any passenger, or
members of the public, absent exigent circumstances.
During a car stop, an officer should not enter a vehicle over which the motorist has
dominion and control –
Entering fully or partially into a vehicle during a car stop while the motorist is capable of
operating the vehicle can create a danger to an officer that may necessitate an otherwiseavoidable use of force on the part of the officer to extricate himself or herself. Such a risk will
not of course present itself when the vehicle can be promptly rendered inoperable, as discussed
above. Where the vehicle has not been rendered inoperable, however, no officer should enter the
vehicle as long as the motorist has dominion and control – unless there is an articulable
compelling reason to do so. In addition, the NYPD should consider broadening its current policy,
which prohibits an officer from positioning himself or herself in front of a vehicle to prevent it
from fleeing, 24 to also prohibit officers from entering a vehicle for that purpose.
By entering into the front seat of Mr. Feliz’s vehicle while Mr. Feliz was in the driver’s
seat and the keys were in the ignition, Sgt. Rivera put himself in considerable danger (made even
greater by the presence of another individual in the front passenger seat). And it is at the very
least questionable whether the desire to remove Mr. Feliz from the vehicle in this case would
NYPD Patrol Guide Procedure 209-09 is attached as Exhibit 5.
The Vehicle Stop Manual states that, “Under no circumstances will you position yourself in front of a vehicle to
prevent it from fleeing!!”

23
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constitute a compelling reason for Sgt. Rivera to expose himself to that danger. A policy
forbidding officers from entering a vehicle while the motorist still has dominion and control,
except under narrowly-defined circumstances, may on occasion allow a motorist to successfully
flee the car stop. However, the OAG believes that this concern is outweighed by the reduced
likelihood of harm to officers, motorists, passengers, and members of the public.
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No. 147.31
EXECUTI V E ORDER
In view of the request of Attorney General Letitia James, my order and requirement, embodied in
Executive Order Number one hundred and forty-seven, dated July 8, 2015, is hereby amended to include an
additional paragraph to the penultimate paragraph as amended by Executive Order Numbers 147.l - 147.30
to read as follows:
FURTHER, the requirement imposed on the Special Prosecutor by this Executive Order shall include
the investigation, and if warranted, prosecution:
(ee) of any and all unlawful acts or omissions or alleged unlawful acts or omissions by any law
enforcement officer, as listed in subdivision 34 of section 1.20 of the Criminal Procedure Law,
arising out of, relating to or in any way connected with the death of Allan Feliz on October 17,
2019, in Bronx County.

GIVEN under my hand and the Privy Seal of the
State in the City of Albany this
eighteenth day of October in the year
two thousand nineteen.

H

BY TE GOVERNOR

/};LA,.

Secretary to the Governor
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