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EXECUTIVE SUMMARY
On July 8, 2015, Governor Andrew Cuomo signed Executive Order No. 147 (the
“Executive Order”), appointing the Attorney General as special prosecutor “to investigate, and if
warranted, prosecute certain matters involving the death of an unarmed civilian . . . caused by a
law enforcement officer.” On November 17, 2018, Michael Rizzetta (“Mr. Rizzetta”) was struck
by a marked police vehicle operated by Police Officer Keith Rosario (“PO Rosario”) of the
Haverstraw Police Department (“HPD”). Governor Cuomo subsequently issued Executive Order
No. 147.22, expressly conferring jurisdiction on the Attorney General to investigate any potential
unlawful acts or omissions related to Mr. Rizzetta’s death.
PO Rosario was driving eastbound on State Route 202, approximately 250 feet west of
Forest Drive, in the town of Haverstraw (Rockland County), at approximately 4:54 am 1 when he
struck Mr Rizzetta, who was crossing the three-lane highway on foot. Mr. Rizzetta was wearing
dark clothing as he attempted to navigate a roadway at an unlit location where there were no
crosswalk markings, stop signs, or traffic signals. Based on the totality of the evidence, the Office
of the Attorney General (“OAG”) finds that Mr. Rizzetta’s death was a tragic accident and was not
the result of any unlawful acts or omissions by PO Rosario.
The OAG’s investigation and review of this matter included, among other investigative steps:
•

Interviews of Investigator Adam B. Maillet (“Inv. Maillet”) from the New York State
Police (“NYSP”) Troop F Collision Reconstruction Unit and Jason Cooper from the
NYSP’s Forensic Video Multimedia Service Unit;

•

Interviews of Emergency Medical Technicians who responded to the crash scene and
transported Mr. Rizzetta to the hospital;

•

Interviews of Mobil gas station employees where the incident occurred;

•

Interview of Kurt Kessel, the Vice President of Engineering for Mobile Vision Dash
Cam manufacturer;

•

Interview of PO Rosario, who was operating the HPD vehicle;

•

Inspection of the vehicle driven by PO Rosario, and review of the collision reconstruction
report;

•

Personal inspection of the location of the incident;

•

Review of video footage of the incident, which was consistent with the accounts of PO
Rosario and other witnesses;
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This is an approximate time based on the GPS report of PO Rosario’s vehicle. There is a difference of
approximately four minutes reported in the accident reconstruction report.
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•

Review of the Rockland County Medical Examiner’s Report, including the autopsy and
toxicology results of blood and urine taken from Mr. Rizzetta, which show that Mr.
Rizzetta was not under the influence of alcohol or drugs at the time of the collision;

•

PO Rosario’s breathalyzer results, which show he was not under the influence of alcohol
during the collision;

•

An analysis of PO Rosario’s cell phone records, which show that he had not been using his
phone while driving prior to or at the time of the collision;

•

Review of PO Rosario’s Police Department Vehicle Global Positioning System (“GPS”)
Report, which determined that he was driving one mile over the speed limit at the time of
the collision;

•

Review of all records relating to the incident generated by the HPD.
STATEMENT OF FACTS 2

This incident unfolded at approximately 4:54 am in front of a Mobil gas station located on
State Route 202 approximately two hundred fifty feet (250 ft.) west of Forest Drive (see picture
below). State Route 202 at the collision scene is a three-lane roadway oriented in a general
east/west manner. There is a single lane designated for eastbound traffic and a single lane
designated for westbound traffic, separated by a two-way left turn lane in the center of the roadway
designed for left turning vehicles traveling in either direction. The eastbound and westbound lanes
are separated from the two-way left turn lane by a solid yellow lane line with broken yellow lines
on the inside portion of the two-way left turn lane. There are paved shoulders bordering each
travel lane, and they are demarcated by a single, solid white (fog) line. All roadway lines are intact
and clearly visible. The nearest crosswalk designated for pedestrians crossing State Route 202 is
located approximately three hundred feet (300 ft.) west of the collision scene. There are no stop
signs or traffic lights where the collision occurred. The posted speed limit of the roadway is 40
miles per hour (MPH).
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None of the materials described in this report were obtained using Grand Jury subpoenas.
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A. Collision
On the day of the incident, PO Rosario was working as a patrol officer on the 12:00 am to
8:00 am shift. At about 4:53 am, PO Rosario began driving back to the police station after
completing an assignment to transport a homeless person to a shelter. As he was approximately
two blocks away from the police station, he heard a “blast” and noticed broken glass inside his
vehicle. He then applied the brakes and heard something slide off his vehicle prior to coming to a
complete stop.
B. Post-Collision
PO Rosario stopped his vehicle immediately and activated his emergency lights. When PO
Rosario stepped to the rear of his vehicle to investigate, he realized that he had struck a person
wearing a dark coat with a hood on his head. He immediately radioed for medical assistance and
started rendering Cardio Pulmonary Resuscitation. 3 Emergency Medical Technicians and
Paramedics arrived to the scene within ten minutes and continued to render medical aid while they
transported Mr. Rizzetta to Nyack Hospital in Rockland County. Mr. Rizzetta was declared dead
at Nyack Hospital on November 17, 2018 at 6:10 am.
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In addition to PO Rosario having been a police officer with the Town of Haverstraw Police Department for
approximately 16 years, he has also been a licensed paramedic for 28 years.
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C.

Analysis of PO Rosario’s Blood, Cellphone and Vehicle’s GPS

PO Rosario voluntarily submitted to testing of his blood alcohol content on a DataMaster
DMT at approximately 8:23 am. The result was negative for alcohol. 5
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OAG subpoenaed PO Rosario’s cell phone records to determine whether he was speaking
or texting at the time of the incident. An analysis of PO Rosario’s cell phone records revealed that
he was not using his cell phone at the time of the incident. In fact, the analysis showed that he had
not used his cell phone for almost two hours prior to the collision.
The police vehicle being driven by PO Rosario had a GPS installed, which tracked the
vehicle for instantaneous speed and location data. An analysis of the report produced by the GPS
installed in PO Rosario’s vehicle showed that at the time of the collision, the vehicle was traveling
at 41 miles per hour. 6 The posted speed limit for the area of the collision is 40 miles per hour.
D. Medical Examiner’s Report
On November 19, 2018, Dr. Laura S. Carbone of the Rockland County Medical Examiner’s
Office performed the autopsy on Mr. Rizzetta. 7 Mr. Rizzetta was a White male who was 69 years
old and was 74 inches in height and weighed approximately 170 pounds.
Dr. Carbone found the cause of death to be: “multiple blunt impact injuries of the head,
neck, torso and right lower extremity with skull and skeletal fractures, organ lacerations and
hemorrhage due to pedestrian struck by Police vehicle. Other significant conditions contributing
to death but not related to the cause given above: Chronic obstructive pulmonary disease.” 8
Toxicological analysis of Mr. Rizzetta’s blood revealed no evidence of drugs or alcohol in Mr.
Rizzetta’s system. 9
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The DataMaster DMT is a scientific instrument designed to analyze a sample of a person’s breath and determine the
Breath Alcohol Concentration (BrAC) in that sample.
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These results are attached hereto as Exhibit 1.
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The analysis is attached hereto as Exhibit 2.
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The autopsy report is attached hereto as Exhibit 3.
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Chronic Obstructive Pulmonary Disease (COPD) is an umbrella term used to describe progressive lung diseases
including emphysema, chronic bronchitis, and refractory (non-reversible) asthma. This disease is characterized by
increasing breathlessness. See https://www.copdfoundation.org/What-is-COPD/Understanding-COPD/What-isCOPD.aspx
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The toxicology report is attached hereto as Exhibit 4.
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E. Video Evidence 10
The collision occurred in front of a Mobil gas station located on State Route 202.
Investigators retrieved video recordings from two surveillance cameras mounted outside of the
Mobil gas station and also a recording from PO Rosario’s dashboard camera (“dash cam”). Both
surveillance cameras were approximately 30 feet apart and pointed at State Route 202. Due to the
lack of lighting at the collision scene at the time of the incident, and the position of the gas pumps,
it is extremely difficult to see Mr. Rizzetta’s whereabouts or how he was positioned prior to being
struck by PO Rosario’s vehicle. Both videos were submitted to the NYSP Forensic Video
Multimedia Service Unit for visual enhancement. The NYSP was able to brighten the foreground
of the video image, highlighting the front of the gas station where the gas pumps are located.
However, the background, where Mr. Rizzetta was struck, remained dark. The enhanced video
shows PO Rosario’s vehicle driving east bound with his headlights on, Mr. Rizzetta rolling off of
the hood of the vehicle, and then vehicle coming to a full stop immediately.
PO Rosario’s vehicle was also equipped with a L3 Mobile Vision Flash Back #2 dash cam
mounted on the dashboard. The force of the impact caused the dash cam to dismount from the
dashboard. The dash cam only captured audio from the last 15 seconds prior to the impact. The
dash cam captured PO Rosario listening to his commercial radio and then blurted something
unintelligible.
OAG sent the dash cam and its video file to both the NYSP and Mobile Vison for analysis.
The NYSP was unable to retrieve any images from the dash cam. According to Kurt Kessel, the
Vice President of Engineering at Mobil Vision, the video file passed all of their integrity checks
and appeared to have been operating correctly. Mobile Vison engineers concluded that the video
file was totally intact and had not been altered since the recording was taken. Kurt Kessel did note
that the camera was in the Night Watch mode when it was received. According Kurt Kessel, Night
Watch mode is a mode where the camera reduces the frame rate which allows more light to the
image. The net effect is better night vision, but more jerky motion. This is made for a surveillance
situation where the vehicle is not moving. However, Mobile Vision engineers could not
determine why the camera did not record any video footage.
F. New York State Police Collision Reconstruction Report 11
At the request of HPD, on November 17, 2018, at approximately 9:00 am, Investigator
Adam B. Maillet of the NYSP Troop F Collision Reconstruction Unit arrived at the collision scene.
The weather and roadway surface at the time of the investigation was consistent with conditions
reported to be present at the time of the collision, and those conditions consisted of cloudy skies,
a dry roadway, and the air temperature was approximately 43 degrees Fahrenheit. The nearest
crosswalk designated for pedestrians crossing State Route 202 is located approximately three
hundred feet (300 ft.) west of the collision scene. There are no stop signs or traffic lights where
the collision occurred. The posted speed limit of the roadway is 40 miles per hour (MPH).
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The video footage can be viewed here.
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The report is attached hereto as Exhibit 5.
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Utilizing details pertaining to the initial investigation, coupled with the on-scene
investigation, Inv. Maillet drew the following conclusions:
Mr. Rizzetta was walking in a southerly direction, crossing State Route 202 approximately
two hundred fifty feet (250 ft.) west of Forest Drive. PO Rosario was operating marked Town of
Haverstraw Police vehicle #5326, a 2013 Ford Explorer, eastbound on State Route 202. The right
front corner of the Ford struck Mr. Rizzetta on his right side. Mr. Rizzetta’s body wrapped onto
the hood of the Ford and his head struck the lower right corner of the windshield. Following the
collision, the Ford came to a position of controlled final rest within the eastbound lane of travel.
After being struck, Mr. Rizzetta was projected in an easterly direction and came to a position of
uncontrolled final rest along the southern fog line. Mr. Rizzetta was within the eastbound lane
when he was struck by PO Rosario.
The roadway, in the area of the collision, was sparsely lit by artificial ambient lighting from
nearby street lights and a Mobil gas station on the south side of the roadway. However, there was
minimal benefit from this lighting on the portion of the roadway in the area of impact, which likely
affected the contrast (ratio of luminance from a target to the luminance from the target’s
surrounding) and conspicuity (likelihood that a driver will notice a certain target at a given distance
against a certain background) of Mr. Rizzetta.
Conspicuity and contrast issues were present. Mr. Rizzetta was wearing a dark colored
jacket, pants, hat, and shoes, none of which were clad with any retro-reflective material. Inv.
Maillet concluded that there was no indication that PO Rosario took any evasive action prior to
this collision, which suggests that PO Rosario was unable to perceive the hazard and have
sufficient time to react prior to impact with Mr. Rizzetta.
LEGAL ANALYSIS
A comprehensive review of the evidence demonstrates that the collision and Mr. Rizzetta’s
death was a tragic accident. PO Rosario was operating his vehicle reasonably and within his
designated lane. PO Rosario had the right of way; visibility was poor; and there are no stop signs
or traffic lights at the collision location. The nearest crosswalk designated for pedestrians crossing
State Route 202 is located approximately three hundred feet (300 ft.) west of the collision scene.
PO Rosario was not under the influence of alcohol. Moreover, he was not texting or
speaking on his phone either immediately before or during the incident. And while HPD’s vehicle
GPS report shows that PO Rosario was driving one mile over the speed limit; there is no evidence
that his speed contributed to the collision. There is a great deal of case law addressing the criminal
culpability of individuals whose driving results in someone’s death. Broadly speaking, that case
law makes clear that to find a driver guilty of even criminally negligent homicide (which involves
the least culpable category of mens rea) requires more than merely exceeding the legal speed limit,
even substantially exceeding the speed limit. Rather, “it takes some additional affirmative act by
the defendant to transform ‘speeding’ into ‘dangerous speeding’; conduct by which the defendant
exhibits the kind of ‘serious[ly] blameworth[y]’ carelessness whose ‘seriousness would be
apparent to anyone who shares the community's general sense of right and wrong’ (Boutin, 75
NY2d at 696 [citations omitted]),” People v. Cabrera, 10 N.Y.3d 370 (2008). Therefore, he was
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not traveling at an unreasonable speed. Mr. Rizzetta, wearing dark, non-reflective clothing,
crossed a two lane highway at a sparsely lit location lacking a cross walk, stop sign or traffic
signals before being struck by PO Rosario in the eastbound lane of Route 202.
Based on the facts of his case, we find that the death of Mr. Rizzetta was a tragic accident
for which there is no criminal culpability.
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