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EXECUTIVE SUMMARY
On Friday, March 30, 2018, a pedestrian, Susan LoTempio, died tragically after being hit
by a Buffalo Police Department (“BPD”) patrol vehicle. The collision occurred at approximately
6:30 a.m., which was approximately thirty minutes prior to sunrise. The roads were wet and
visibility was poor. Wearing dark clothing, Ms. LoTempio was crossing the street at an angle and
in an area where there was no crosswalk. A BPD patrol vehicle responding to a call by a civilian
for police assistance collided with Ms. LoTempio. As further detailed below, the evidence makes
clear that the collision was a tragic accident for which no criminal charges are warranted. 1
The OAG investigation included, among other investigative steps:
•

Interviews of Police Officer (“PO”) Daniel Ahearn, who was operating the BPD vehicle,
and of other responding officers;

•

Inspection of the vehicle driven by PO Ahearn, and review of the New York State Police
(“NYSP”) collision reconstruction report;

•

Review of video footage of the incident, which was consistent with the accounts of PO
Ahearn and the other responding officers;

•

Review of the Erie County Medical Examiner’s Report, including toxicology results of
blood and urine taken from PO Ahearn, which show that PO Ahearn was not under the
influence of alcohol or drugs at the time of the collision;

•

An analysis of PO Ahearn’s cell phone, which shows that he had not been using his phone
while driving prior to or at the time of the collision;

•

Review of the decision of NYS Department of Motor Vehicles (“DMV”) Administrative
Law Judge Glenn E. Murray, which found that the record before Judge Murray did not
present evidence that PO Ahearn was unlawfully operating his vehicle or that he operated
his vehicle with gross negligence.
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In Executive Order No. 147 (July 8, 2015), Governor Cuomo appointed the OAG as special prosecutor “to
investigate, and if warranted, prosecute certain matters involving the death of an unarmed civilian . . . caused by a
law enforcement officer.” Governor Andrew Cuomo subsequently issued Executive Order No. 147.16, which
expressly conferred jurisdiction upon the Office of the Attorney General (“OAG”) to investigate any potential
unlawful acts or omissions by BPD officers relating to Ms. LoTempio’s death.
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STATEMENT OF FACTS
A. The Civilian Call for Assistance and Dispatch of BPD Vehicles
On March 30, 2018 at 5:45 a.m., BPD received a call from an elderly caller claiming an
intruder was in his North Buffalo house making noise. Several BPD officers, including PO
Ahearn, were familiar with the address and the caller. PO Ahearn believed that the caller suffered
from delusions and dementia. 2
At 6:22 a.m., BPD dispatched two marked patrol vehicles from the D District stationhouse,
located at 669 Hertel Avenue. PO Nicholas Militello, the primary officer on the call, was driving
a 2014 Chevy Tahoe. A Probationary Police Officer (“PPO”), Jordan Lengel, was his passenger.
PO Ahearn was driving the second vehicle, a 2016 Dodge Charger. He was alone in the Charger.
Consistent with BPD policy, both police vehicles responded to the call without lights or sirens
activated. 3
Officer Ahearn’s vehicle, like all BPD patrol vehicles, had a mobile computer terminal
(“MCT”) mounted on a fixed pedestal between the driver and passenger seats. On the MCT is a
detachable computer, called a Toughbook. The MCT provides call detail, such as who called the
BPD for assistance and details about previous calls from the same address. Updates appear in the
call detail as they occur. PO Ahearn explained that he had never adjusted the MCT in any patrol
vehicle he had been assigned to, because the mechanism for adjusting it up or down is typically
loose or broken. On the day in question, PO Ahearn began logging into his MCT after he entered
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This was the sixth call to that address in 2018, the 24th call in the preceding year, and the 111th call to that address
since 2007. A review of prior calls to this location shows that virtually all of the responding officers noted the
caller’s diminished capacity.
3

A copy of the BPD Manual of Procedure Sections 7.2 – 7.6 defining the Types of Responses is attached hereto as
Exhibit 1. This call would be classified as one requiring a rapid response.
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the vehicle at the D District parking lot. This process requires an officer to type in his car number,
BPD identification number, and password.
The collision occurred near the intersection of Hertel and Tennyson Avenues, which is
approximately 207 feet east of the intersection of Hertel and Delaware Avenues. 4 PO Ahearn’s
vehicle and the other BPD vehicle were driving along Hertel Avenue in the direction of the HertelTennyson Avenues intersection. PO Ahearn told the OAG that, as he approached the intersection
of Hertel and Delaware Avenues, he completed logging in to the MCT system. He saw no other
cars or pedestrians, just “open dark road.” Just as PO Ahearn passed through the Hertel-Tennyson
Avenues intersection, the call to which he was responding popped up on his MCT screen and made
an audible chirping noise. PO Ahearn quickly glanced at the MCT. Nearly simultaneously, he
heard an impact with his vehicle.
Unbeknownst to PO Ahearn, Ms. LoTempio – dressed in a gray fleece jacket and dark
green sweat pants – was crossing Hertel Avenue towards Tennyson Avenue. A video surveillance
camera from a nearby Burger King shows Ms. LoTempio walking eastbound in front of Burger
King, briefly looking behind her towards the Hertel-Delaware intersection, and then crossing the
street on a diagonal towards Tennyson into the path of PO Ahearn’s oncoming vehicle.
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According to her husband, Ms. LoTempio, a resident of North Buffalo, was taking her daily
morning walk.
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A map of the area is attached as Exhibit 2.

5

PO Ahearn’s vehicle had a non-functional headlight on the passenger side. Because the LED lights surrounding the
headlight were illuminated, both headlights on the vehicle appeared to be working normally in the Burger King
surveillance video. PO Ahearn told the OAG that, following his usual routine, he had inspected the vehicle for
damage prior to responding to the call. The headlights were set to automatic, so they immediately illuminated when
the car was turned on, without any action by the driver. PO Ahearn said that he did not observe any problem with
the headlights.
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The impact lifted Ms. LoTempio onto the hood and windshield of the BPD vehicle, then
onto its roof and trunk. 6 PO Ahearn stopped, went over to Ms. LoTempio, and directed traffic
away from her body. PO Militello, who had not recognized that there was a person on the roadway
prior to the collision, stopped and radioed for an ambulance.
The crew of an ambulance in the area observed several police officers responding to a call
and followed them in anticipation of being dispatched. Emergency Medical Technician (“EMT”)
Alana Eure was one of the first responders. She said that her ambulance crew from American
Medical Response (“AMR”) were already on the scene by the time they received the actual call
for service.
Upon approach, it was readily apparent to EMT Eure that Ms. LoTempio was in very poor
condition. Eure placed a heart monitor on her, which registered a rhythm called “P.E.A.” or
Pulseless Electrical Activity. This means that there was no heartbeat or pulse but the heart still
had electrical activity. This condition cannot sustain life without medical assistance; EMT Eure
and her ambulance crew began life-saving efforts.
Buffalo Fire Department EMTs soon arrived on the scene and began performing chest
compressions. The Fire Department EMTs also attached a bag valve mask to Ms. LoTempio and
provided oxygen. AMR Paramedic Jeffrey Nielsen arrived and inserted an endotracheal tube into
Ms. LoTempio and did a chest decompression. None of these procedures successfully resuscitated
her. After several minutes with no improvement in Ms. LoTempio’s condition, Ms. LoTempio
was declared dead at the scene.
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PPO Lenger told the OAG that just before the collision, she observed something dark to her left moving slowly
from the area of Tennyson southbound across Hertel. PPO Lenger initially believed it was a deer or a dog. As the
headlights illuminated the object, she realized it was a person carrying a bag. Almost immediately thereafter, the
collision occurred. PPO Lenger’s recollection of seeing a pedestrian crossing Hertel from the north side is not
corroborated by the Burger King video surveillance tape or by Ms. LoTempio’s injuries described by the Medical
Examiner. Those injuries occurred primarily to her left side, consistent with her walking northerly across Hertel
Avenue.
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B. New York State Police Collision Reconstruction Report
At the request of the BPD, at approximately 9:30 a.m., Investigator Troy D. Ford of the
NYSP Troop A Collision Reconstruction Unit responded to the scene. Inv. Ford inspected and
photographed the scene and PO Ahearn’s vehicle, including inspecting its “black box,” the event
data recorder. The vehicle was unoccupied and still running when Inv. Ford arrived. He was
advised that it had not been moved since PO Ahearn pulled over after hitting Ms. LoTempio.
Inv. Ford conducted a full examination of the outside and inside of the vehicle later in the
day. Inv. Ford found that the passenger side headlight was inoperable, and the LED running strips
bordering this headlight were working properly. Inv. Ford noted that the size and placement of
the vehicle’s MCT left “approximately 1.5 inches of a viewable area available (from a driver’s
vantage point) between the top of the computer screen and the bottom right half of the mounted
rearview mirror.” Inv. Ford calculated the range of speed of PO Ahearn’s vehicle upon impact to
be between 43 miles per hour and 47 miles per hour. The posted speed limit for the area of the
collision is 30 miles per hour.
OAG and BPD received the completed collision reconstruction report on September 21,
2018. 7 It concluded that PO Ahearn had the right of way, that his field of vision was partially
obstructed by the MCT, and that he was apparently distracted by the chime of the MCT call. It
also concluded that Ms. LoTempio crossed the street in the dark in dark-colored clothing where
there was no crosswalk, emphasizing the latter conduct as the primary contributor to the collision.
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A copy of the full collision reconstruction report is attached hereto as Exhibit 3.
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C. DMV Hearing
Pursuant to New York State Vehicle and Traffic Law (“VTL”), the Department of Motor
Vehicles conducted a hearing before Administrative Law Judge Glenn E. Murray to determine
whether PO Ahearn’s registration, license, and/or driving privileges should be revoked or
suspended. 8 A copy of the decision is attached hereto as Exhibit 4.
Based on testimony by PO Ahearn, Judge Murray concluded that PO Ahearn’s “view was
substantially obstructed by his computer screen and his attention was divided between his
windshield, and his computer.” Judge Murray further concluded as follows:
The record does not present evidence that respondent was unlawfully operating
his vehicle when the accident occurred or that he operated his vehicle with gross
negligence. The occurrence of a fatal accident does not, by itself, establish that
respondent operated his vehicle unlawfully, operated it with gross negligence, or
caused the accident.
D. Medical and Forensic Evidence
1. Ms. LoTempio
Dr. Scott LaPoint performed the autopsy on Ms. LoTempio at the Erie County Medical
Examiner’s Office on March 30th, 2018, commencing at approximately 1:00 p.m. A copy of the
autopsy report was provided to the OAG on October 17, 2018. The autopsy revealed that Ms.
LoTempio died of multiple blunt force injuries. Most of the injuries occurred on her left leg. This
is consistent with Ms. LoTempio crossing Hertel from the south heading in a northerly direction.
Toxicological examination showed no evidence of drugs or alcohol in her system. Dr. LaPoint
determined the manner of death to be accidental. 9
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The State Police’s accident reconstruction report was not available at the time of the hearing.
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A copy of the autopsy report is attached hereto as Exhibit 5.
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2. PO Ahearn
PO Ahearn voluntarily submitted to testing of his blood and urine at 10:40 a.m. on March
30, 2018. No drugs or alcohol were found.
PO Ahearn also voluntarily agreed to have his cell phone activity reviewed during the half
hour before and after the collision. The only activity found was a call to PO Ahearn’s wife shortly
after the collision, thus verifying that he was not on his personal phone immediately before or
during the incident. 10
LEGAL ANALYSIS
The evidence makes clear that the collision and Ms. LoTempio’s death were accidental.
According to the accident reconstruction report, PO Ahearn was driving between 43 and 47 miles
per hour in an area where the posted speed limit is 30 mile per hour. PO Ahearn was driving an
emergency police vehicle responding to a call for police assistance and therefore he was entitled
to exceed the speed limit. VTL Section 1104-b (exemption from speed limit for police vehicles);
VTL Section 101 (defining “authorized emergency vehicle” as “Every . . . police vehicle”); VTL
Section 114-b (defining “emergency operation” in pertinent part as “The operation, or parking, of
an authorized emergency vehicle, when such vehicle is engaged in. . .responding to, or working or
assisting at the scene of . . .a police call”). 11
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According to PO Ahearn, PO Militello actually made this call at PO Ahearn’s request. This was confirmed by PO
Militello.
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Under VTL Section 1104-b(3)(c), the exemption applies when a police vehicle has on its lights and sirens “as may
be reasonably necessary.” PO Ahearn was responding to a call in light traffic at approximately 6:30 am to a call from
someone the BPD believed may have misperceived that an intruder was in her house. Under these circumstances, it
was not reasonably necessary to drive with lights and sirens on. See, BPD Manual of Procedure (attached heretro as
Exhibit 1); see generally, Lacey v. City of Syracuse, 144 A.D.3d 1665 (4th Dept. 2016) (Defendant police officer’s
motion for summary judgment granted when he established as a matter of law that he did not act with reckless
disregard for the safety of others when plaintiff, a bicycler, and the defendant’s police vehicle collided while the police
vehicle in emergency operation (i.e., the officer followed a motorist to give the motorist a warning for a traffic
violation)).
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Moreover, “it takes some additional affirmative act by the defendant to transform
‘speeding’ into ‘dangerous speeding;’ conduct by which the defendant exhibits the kind of
“serious[ly] blameworth[y]” carelessness whose “seriousness would be apparent to anyone who
shares the community's general sense of right and wrong.” People v. Cabrera, 10 N.Y.3d 370, 377
(2008)(alterations in original). “[O]ur decisions have uniformly looked for some kind of morally
blameworthy component to excessive speed in determining criminal negligence; for example,
consciously accelerating in the presence of an obvious risk.” Id. at 378.
***
Based on foregoing, we find that the death of Ms. LoTempio was a tragic accident for
which there is no criminal culpability.
RECOMMENDATION
The placement of the MCT in PO Ahearn’s car obstructed a portion of his view of the
side of the road on which Ms. LoTempio was walking. While changing the placement of the
MCT may not have prevented this accident, we recommend that BPD explore changing the
placement of the MCT so as not to obstruct the driver’s view. 12
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As an example, the New York State Police use a similar mobile computer, which is built into the dashboard so as
not to obstruct the driver’s view.
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