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UNITED STATES DISTRICT COURT FOR THE J MAR 2 4 2008-
SOUTHERN DISTRICT OF NEW YORK A
X JUDGMENT CLERK'S
. OFFICE
STATE OF NEW YORK, by :
ATTORNEY GENERAL ANDREW M. (‘Ué.l,&d o -
) ;

STATE OF ILLINOIS, by P e N
ATTORNEY GENERAL LISA MADIGAN, :

STATE OF MICHIGAN, by : PROPOSED STIPULATED
ATTORNEY GENERAL MIKE COX, : FINAL JUDGMENT AND
: CONSENT DECREE

Plaintiffs,

Civ. No.

HERMAN MILLER, INC,,

Defendant.

PROPOSED STIPULATED FINAL JUDGMENT AND CONSENT DECREE

This Proposed Stipulated Final Judgment and Consent Decree is based on an
mvestigation conducted by the States ot New York, [linois, and Michigan (the “Plaintiff
States™) into possible resale price maintenance and other antitrust violations by Herman
Miller. Inc.’s (“Herman Miller™) Herman Miller for the Home division (“HMH"), which
from 2002 to 2005 accounted for less than 2% of Herman Miller’s total consolidated
annual revenues. The Plaintiff States have filed a Compiaint for monetary and injunctive

relief on their own behalf, against Defendant Herman Miller, alleging that between



January 1, 2002 and December 31, 2005, HMH and several of its Dealers agreed to offer
HMH Furniture to consumers at prices not below HMH s MSRP, and other conduct in
violation of federal and state antitrust laws. Herman Miller does not admit or deny
liability or wrongdoing.

The Parties desire to resolve any and all disputes anising from the matters alleged
in the Complaint. Without any admission or demal of hiability or wrongdoing and to
avoid the additional burden and expense of continued litigation, Herman Miller has
consented and agreed to the entry of this Pl’OpO.Sed Stipulated Final Judgment and
Consent Decree.

NOW, THEREFORE, without trial or adjudication of any issue of law or fact,
before the taking of any testimony at trtal, without the admission or demial of liabiiity or
wrongdoing by Herman Miller and upon the consent of the Parties,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

I

JURISDICTION

The Court has jurisdiction over the subject matter of this action and the Parties.
The Complaint raises claims against Herman Miller under Section 1 of the Sherman Act
(15 US.C. § 1), and Section 16 of the Clayton Act (15 U.S.C. § 26). Junisdiction lies in
this Court pursuant to 28 U.S.C. §§ 1331 and 1337. The Complaint also raises
supplemental state law claims.
II

DEFINITIONS

As used in this Final Judgment and Consent Decree:
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A “Agreement’ means any agreement, combination. or contract between
Herman Miller and another party, and any understanding, promise, or condition to
which assent has been sought by Herman Miller. Agreement embraces all of the
foregoing, whether written or oral, express or implied.

B. “Cooperative Advertising or Other Promotional Funds™ means any
payment, rebate, charge-back or other consideration provided to a Dealer by
Herman Miller in exchange for any type of advertising, promotion, or marketing
efforts by that Dealer on behaif of Herman Miller, including any advertising,
promotion, or marketing efforts by Herman Miller on behalf of one or more
Dealers. Cooperative advertising includes, but 1s not limited to, free goods
provided by Herman Miller to a Dealer, and any payments for newspaper
advertisements, radio and television advertisements, Internet advertisements,
posters and signs within a Dealer's retail store, pricing or positioning of HMH
Furniture within a Dealer's retail store, and point-of-purchase merchandising.

C. “Dealer” means any person, corporation. or firm not owned by Herman
Miller that in the course of 1ts business purchases for resale HMH Furniture.

D. “Herman Miller” means Herman Miller. Inc. and all of its successors.
assigns, parents, subsidianies, divisions, officers. directors, employees, agents,
representatives, related or affiliated entities, and any other person acting on its
behalf.

E. “HMH™ means the Herman Miller for the Home division of Herman

Miller and specifically excludes any other division of Herman Miller.



F. “HMH Furniture™ means any tumniture manufactured by Herman Miller
and sold by HMH.
G. “MSRP” means any minimum advertised price ("MAP™} or minimum
suggested retail price (“MSRP”) related to HMH Furniture.
H. “Parties” means Herman Miller and the Plaintiff States.
L. “Plaintiffs™ or “Plaintiff States™ means the States of New York, Illinois,
and Michigan.
J. “Represent” means to assure, express, imply. represent. or engage in an
act intended to communicate assurance, under circumstances where such
communication or act has been sought by Herman Miller as an indication or sign
of assent.
K. “Resale Price” means any price, price {loor, price range or any markup
formula or margin of profit used by any Dealer for pricing HMH Furniture, or
used by any person to sell HMH Fumiture to end-user consumers.
L. “Reserved Bid”™ means any Internet auction in which the seller determines
the lowest price at which an item can be sold.
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APPLICABILITY AND TERM

Thts Stipulated Final Judgment and Consent Decree shall apply to the Parties, and
unless otherwise stated shall be in effect to and including December 31, 2010.
v

INJUNCTION AGAINST PROHIBITED CONDUCT

Herman Miller ts hereby enjoined for a period from the date of this Stipulated

Final Judgment and Consent Decree to and including December 31, 2010, as follows:



Al Herman Miller shall not enter into any Agreement with any Dealer to fix,
raise, peg, maintamn, or stabilize the Resale Price at which HMH Furniture is
advertised. promoted, offered for sale, or sold to end-user consumers.

B. Herman Miller shall not facilitate or attempt to facilitate any Agreement
among Dealers to fix, raise, peg, maintain, or stabilize the Resale Price at which
HMH Furniture 1s advertised, promoted, offered for sale, or sold to end-user
consumers.

C. Herman Miller shall not communicate the Resale Price of any Dealer to
any other Dealer.

D. Herman Miller shall not terminate, suspend, or fail to fill orders of any
Dealer or reduce the supply of or discnminate in delivery, credit, or other terms
provided to any Dealer to secure or attempt to secure any commitment or
assurance from any Dealer, or to coerce said Dealer, to adhere to any of Herman
Miller's MSRP. Notwithstanding the foregoing, Herman Miller retains the
unilateral nght to terminate, suspend, or fail to fill orders of any dealer or reduce
the supply of or discriminate in delivery, credit, or other terms provided to any
Dealer for iawful business reasons that are not inconsistent with this or any other
paragraph of this Final Judgment and Consent Decree.

E. Herman Miller shall not refuse to sell any particular HMH product to any
Dealer in connection with Herman Miller’'s MSRP under circumstances in which
Herman Miller communicates that Herman Miller’s action is subject to
reconsideration within less than one (1) year from the date that Herman Miller

took the inttial action.

A



F. Herman Miller shall not require Dealers to obtain Herman Miller's
permission to deviate from any MSRP for print or electronic media.

G. Herman Miller shall not make the receipt of any Cooperative Advertising
or Other Promotional Funds contingent upon adherence or compliance to any
Herman Miller MSRP.

H. Herman Miller shall not require Dealers to obtain Herman Millers prior
approval before submitting Reserve Bids on any Internet auction website.

l. Herman Miller shall not coerce or attempt to coerce any Dealer to make
any Agreement or Representation, or to do any act prohibited by this Decree, by
communication or action to terminate, or otherwise adversely affect. a Dealer’s
orders of HMH Furntture.

J. Herman Miller shall not adopt, maintain, enforce, or threaten to enforce
any policy. practice, or plan which requires any Dealer to submit proposed
advertisements of HMH Furniture containing price terms for Herman Miller’s
approval.

K. Herman Miller shall notify Dealers that it is their right to determine
tndependently the prices at which they will advertise and sell HMH Fumniture to
end-user consumers. Herman Miller shail provide this notice by affixing a notice
of disclosure (the ~Disclosure™) to every list of MSRP for any HMH Furniture
printed subsequent to the date of entry of this Judgment and provided to Dealers.
The Disclosure shall clearly and conspicuously state the following on any list,
adverttsing, book catalogue, or promotional material for HMH Fumniture where

Herman Miller has any MSRP to any Dealer:



RETAILERS ARE ALWAYS FREE, HOWEVER, TO ADVERTISE
AND SELL HERMAN MILLER FOR THE HOME PRODUCTS AT
WHATEVER PRICE YOU WANT.

L. This Final Judgment and Consent Decree shall not be construed in any
way to limit the right of Herman Miller to announce the condtitions on which 1t
will do business with its Dealers and to untlaterally cease to do business with any
Dealer who does not adhere to those conditions, provided that, in doing so,
Herman Miller does not violate any provisions of (1) this Final Judgment and
Consent Decree, or (2) of any federal or state law.

\%

MONETARY PAYMENT

No later than four business days after receiving the Payment Information (defined
below), Herman Miller shall pay the sum of $750,000.00 to the Plaintiff States (the

"Payment"”) under the following terms and conditions:

Al The Payment must be made by wire transfer or ACH transfer made
payable and delivered as directed by the Plaintiff States. The Plaintiff States shall advise
undersigned counsel for Herman Miller in writing of the information necessary for
Herman Miller to effectuate wire transfer or ACH transfer within three business days
after sigming this Stipulated Final Judgment and Consent Decree by the parties ("Payment
Information”). Herman Miller shall have no dominion, control, or title to the Payment.
The Payment shall be used by the Attorney General of each Plaintiff State at his/her sole
discretion according to the terms of this Final Order. The Attomey General of each
Plaintiff State shall use these funds consistent with his/her state laws for any of the

tollowing purposes:



1.) antitrust or consumer protection law enforcement;

2.) depostt into a state antitrust or consumer protection revolving fund;

3.) payvment of attorneys' fees and costs; or

4.) as otherwise provided by state faw.

All funds paid to the Plantiff States pursuant to this Final Order shall be

deposited into accounts administered by the Plaintiff States or their agent(s).

B. Herman Miller shall have no right to chailenge the Plaintiff States’
distribution of the Payment. Herman Miller shall have no right to contest the

manner in which the funds are utihzed.

VI

OTHER OBLIGATIONS
A. Herman Miller shall keep detaiied written records, on a monthly basis, in a
form approved by the Plamntiff States, as to each HMH Furniture model being
offered for sale, the amount shipped during the period, the amount of any forecast
or advanced commitment (1f available), the amount actuaily ordered by each
customer, and the amount which Herman Miller has on order for future
production. All letters, memoranda or other communications and records relating,
to any allocation of HMH Furniture {other than identical coptes) shall be retained
and a file of all such documents shall be maintained by Herman Miller’s chief

legal officer to and including December 31, 2010.




B. The Attorneys General of the States of New York, Illinois, and Michigan
may provide any information they receive pursuant to this Decree to any other
law enforcement agency. including but not limited to any other State Attorney
General.

VIl

COMPLIANCE

For purposes of determining and securing compliance with this Stipulated Final
Judgment and Consent Decree, duly authorized representatives of the Plaintiff States
shall be permitted upon thirty (30) days prior written notice:

A Reasonable access during normal office hours to any and all relevant and

non-privileged records and documents in the possession, custody, or control of

Herman Miller which relate-to any of the matters contained herein.

B. Subject to the reasonable convenience of Herman Miller to conduct

mterviews of any of the directors, officers, employees, agents, and any other

persons acting on their behalf, each of whom may have counsel present, relating
to any non-privileged matter contained herein.

C. Herman Miller retains the right to object to any request under paragraphs

{a) or (b) above within 10 days after its receipt on the grounds that the request is

not reasonable or not relevant to the matters contained herein, or otherwise 1s not

in accordance with law. Any such objection shall be directed to this Court for a

ruling, with service by mail of the objection upon the States of New York,

[llinois, and Michigan.

D. If the Attorney General of any Plaintiff State determines that Herman

Miller has violated the terms of this Stipulated Final Judgment and Consent



Decree, he or she shall give Herman Miller written notice of the violation and
Herman Miller shall have 20 days to respond tn writing. [f the State is not
satisfied with Herman Miller’s response. it shall notify Herman Miller in writiﬂg.
and Herman Miller shall have 20 days to cure such non-compliance. If after such
time Herman Miller has not cured the violation to the State’s satisfaction. the
State may apply to the Court for relief, including a finding of contempt.
VIII
FINALITY OF JUDGMENT
The Court finds that this Stipulated Final Judgment and Consent Decree
adjudicates all the claims, rights and habilities of the parties, and 1s final and shall be
immediately appealable. This Stipulated Final Judgment and Consent Decree shall not
constitute any evidence or admission of hability by Herman Miller, nor shall it be offered
in evidence or used for any other purpose in this or any other matter or proceeding other
than as may be necessary to consummate or enforce the terms of this Stipulated Final
Judgment and Consent Decree.
IX

JURISDICTION RETAINED

Without affecting the finality of this Stipulated Final Judgment and Consent
Decree, jurisdiction shall be retained by this Court for the purpose of enabling any party
to apply for such further orders and directions as may be necessary or appropnate for the
construction or enforcement of this Stipulated Final Judgment and Consent Decree, the
ruling upon any objection made pursuant to Section VII, the modification of any

proviston of this Judgment to the extent such modification is permitted, and the remedy
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of a violation of any provision contained herein. This Court shall have the authority to

specifically enforce the provisions of this Stipulated Final Judgment and Consent Decree.
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Unless otherwise ordered for good cause shown, this Stipulated Finel Judgment
and Consent Decree shall automatically terminate withowt any action by citker party of

the Court on December 31, 2010.

So ordered this _____ day of , 2008.

UNITED STATES DISTRICT COURT

By consent of the Parties:;
(w1
Joel M5, Mitnick < i Robert .. Hubbard .
ustin LLP Director of Lifigation 3(::/arg

Counsge| for Defendant Herman Mitler, Inc. Antitrust Bureau
Office of the New York Attomney
Genernd

Lita a7 4

Robert W. Prast ' Suzan Sanford”

Chief, Antitrust Burcau . Asgigtant Attomey General

Office of the lincis Attormey General Office of the Michigan Attomey

General
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