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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. MC-F-21035

STAGECOACH GROUP PLC AND COACH USA, INC,, et al.
~ ACQUISITION OF CONTROL - TWIN AMERICA LLC

REPLY OF APPLICANTS TO SUR-REPLY
OF THE NEW YORK STATE ATTORNEY GENERAL
AND TO COMMENTS OF TRANSPORT WORKERS UNION AFL-CIO, LOCAL 225

Pursuant to the procedural schedule for further submissions in this proceeding established
by the Board in its January 12, 2010 decision, and subsequently revised by decision served
Fcbruary 18, 2010, Applicants hereby submit this Reply to the February 1, 2010 Sur-Reply of the
New York State Attorncy General (“NYSAG™) and to the January 29, 2010 Comments of the
Transport Workers Union, AFL-CIO, Local 225 (;‘TWU”). Applicants urge the Board to issuc a
dccision in this proceeding on the basis of the very complete record before it, without any further
evidentiary submissions.'

L INTRODUCTION

NYSAG has fared no better in its sccond bite at the apple than it did in its initial,

November 2, 2009 Comments in opposition to the application for control at issuc in this

proceeding (“Application™). NYSAG cxplicitly acknowledges in its Sur-Reply that it does not

! Facts set forth in this Reply have becn verified by Zev Marmurstein and Ross Kinncar. See
attached verifications.
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challenge the Board’s jurisdiction over that Application under Section 14303 of the Interstate
Commerce Act, 49 U.S.C. § 14303. Yect, at the same time, NYSAG asks the Board to withhold
exercising that jurisdiction so that it can conduct an antitrust investigation under New York {aw
of the very transaction that it acknowledges falls within the Board’s jurisdiction,

NYSAG cannot have it both ways. The Board’s jurisdiction over a carrier transaction
under Section 14303 is cxclusive, preempts state authority, and cxtends to all clements of the
transaction. The terms of Section 14303(f) could not be clearer: “A carrier, corporation or
person participating in the approved or exempted transaction is cxempt from the antitrust laws
and from all other law, including State and municipal law, as necessary to let that person carry
out the transaction, hold, maintain and opcrate property, and exercise control or franchises
acquired through the transaction.” 49 U.S.C. § 14303(f). See, e.g., Colorado Mountain Express,
Inc. and Airport Shuttle Colorado, Inc d/b/a Aspen Limousine Service — Consolidation and
Merger — Colorado Mountain Express, STB No, MC-F-20902, at 2 (served Fcb. 28, 1997)
(motor passcnger carrier participants in a Section 14303 consolidation transaction “arc subject to
our exclusive and plenary jurisdiction in all matters rclating to their consolidation, merger and
acquisition of control . . . This entitles them to carry out any Board approved or excmpted
finance transaction under scction 14303, own an(i opcrate property and exercisc control without
state approval, and, in doing so, they are specifically exempted from all state and municipal law,
as nccessary.™) (emphasis added). It is cqually well-settled that a state cannot act as a “gate-
keeper” with respect to a carricr control transaction subject to federal regulatory approval.
Leaseway Transp. Corp. v. Bushnell, 888 F.2d 1212, 1215 (7 Cir. 1989) (affirming the
cxclusive jurisdiction of the STB’s predecessor, the Interstatc Commerce Commission, over a

carrier acquisition transaction under predecessor to Section 14303).



Accordingly, the NYSAG’s strange contention that it should be cntitled to investigate the
Twin America transaction first, following which the Board may cxercise its jurisdiction, is
dircctly contrary to the principles of exclusive jurisdiction and precmption of statc law that are
cxpressly stated in Section 14303(f). Allowing the NYSAG to scrve as a “‘gate-kecper” by
conducting its investigation before the Board has considered the transaction is thus tantamount to
the Board altogether conceding its role with respect to this regulated carrier transaction to a statc
body. Such a result would not only offend the clear preemptive terms of Scction 14303(f), but
dircctly contradict the policy preference reflected in Section 14303 of having an expert federal
agency regulate matters involving intcrstate transportation. That is not what Congress intended:
*“The wisdom and experience of [the STB],’ not of the courts, must determine whether the
proposed consolidation is ‘consistent with the public interest.”” McLean Trucking Co. v.
United States, 321 US. 67, 87 (1944) (quoting 79 Cong. Rec. 12207 (1935)).

Further, the Board should reject NYSAG’s confusing and unfounded assertion that
Applicants’ March 17, 2009 Joint Vcnturc Agreement is somehow a scparatce transaction from
their August 19, 2009 Application filed with the Board.> To statc thc obvious, the Application
sccks Board approval of the control and merger transaction that occurred on March 17, i.e., the
formation of Twin Amcrica. Rcgardless of when the Application was filed (or the NYSAG
subpoenas served), Board jurisdiction under Section 14303 was triggered by the March 17

control and merger transaction, the only transaction at issue¢ herc. To accept the NYSAG’s view

2 NYSAG asserts that, “The Applicants try to muddy the waters by co-mingling two
distinct transactions, the March 17, 2009 joint venture agreement (“JV Agreecment™) and the
Application filed with the STB on August 19, 2009, cmploying a jurisdictional shell game.” Sur-
Reply of the Statc of New York to Reply of Applicants to Comments of New York State
Attorney General Dated November 17, 2009 (filed Feb. 1, 2010) [hereinafter “*“NYSAG Sur-
Reply”] at 2. It is in fact NYSAG that is confused since thcre was only one transaction among
Applicants, not two.



that the Board’s preemptive jurisdiction did not attach until the Application was filed on August
19 would have the cffcct of allowing state law to supersede the Board’s exclusive jurisdiction
over the March 17 transaction, thereby nullifying the federal preemption provisions of Section
14303(f).

On the merits of whether the transaction should be approved under the statutory standard
of “consistent with the public interest,” NYSAG offers no convincing reason why the Board
should not allow the transaction. As Applicants have already shown, and will underscore with
additional responsive evidence in this submission, the transaction was a rcasoned rcsponse to a
decline in ridership and offercd a means whereby two competing carriers could form a stronger
cntity that can better withstand economic cycles, reducc costs and improve scrvice to the public.
With low barriers to entry and plenty of competing tourism transportation scrvices already in
place, the transaction poses no meaningful threat to competition or risk of monopolization.

The arguments presented by TWU, many of which are entirely irrelevant to this
Application, similarly do not warrant disapproval of the Application. TWU represents the tour
guides and ticket sellers that work for the Gray Line side of the Twin America joint venture, as
well as one Twin America driver. All other Twin America drivers arc represented either by the
Tcamsters Union (Gray Linc) or the United Scrvicc Workers of America (CitySights). The
USWA also represents the tour guides and ticket sellers that work for the CitySights side of Twin
America. Neither of those unions has expresscd any objections to the Application. |

TWU’s concerns appear focused on its perception that the transaction may be
disadvantagcous to its members relative to other Twin Amcrica cmployees who are members of
the United Scrvice Workers of America, which TWU apparently belicves may benefit from the

transaction. Applicants submit that not only arc TWU’s concerns speculative, but they offer no



IL THE BOARD HAS EXCLUSIVE AND PREEMPTIVE JURISDICTION OVER
THE TWIN AMERICA TRANSACTION

A. The Board’s Jurisdiction is Unchallenged by NYSAG

i

In its Sur-Reply, the NYSAG clarifics that it has “ncver alleged that [the Board] lacks
jurisdiction.” NYSAG Sur-Reply at 2, The NYSAG's concession of Board jurisdiction is
significant becausc the Board's jurisdiction leaves no room for the NYSAG to apply New York’s
antitrust law to the only transaction at issuc here, i.e., the March 17 joint venturc agreement
described in the Application. The STB has been given the exclusive power to approve and
authorize the consolidation, merger or acquisition of a motor carricr “when it finds the
transaction is consistent with the public intcrest.” 49 U.S.C. § 14303(b). Approved transactions
are specifically “exempt from the antitrust laws a;\d from all other law, including State and
municipal law, as neccssary to let that person carry out the transaction, hold, maintain, and
operate property, and exercisc control . . . acquired through the transaction.” /d. § 14303(f).

The Board’s jurisdiction over the March 17 transaction under Section 14303(a) is clear:
certain of the Applicants which alrcady control other motor passenger carriers (e.g., Stagecoach
and Coach USA control numerous motor passenger carriers, and Mr, Marmurstein controls
another motor passenger carricr, R.-W. Express LLC) attained control of Twin America, which
then began operations as a motor p'asscnger carrier. See Scction 14303(a)(4), (5) (requiring
Board approval of the acquisition of control of at least 2 carricrs by a person that is not a carricr
and approval of the acquisition of control of a carrier by a non-carrier that controls any number

of carriers). In addition, Twin America was formed as a consequence of the consclidation of the



properties and franchises of two motor passenger carriers (IBS and CitySights) into a single,
commonly-owned and managed opcration, providing another ground on which Scction 14303
jurisdiction was triggered. See Scction 14303(a)(1).’

The interstate nature of the Twin America opcrations (and those of its predecessors)
under 49 U.S.C. § 13501 — which defines thc Board’s jurisdiction — arc not in dispute. Indecd,
by its concession that the Board has jurisdiction over this transaction, the NYSAG effectively
acknowlcdges Twin America’s interstate naturc — a view that comports with the facts.* Twin
Amcrica holds motor passenger operating rights issued to it by the Federal Motor Carricr Safety
Administration. In recent months, it has used that authority to conduct interstate charter scrvices
between New York City and points outside Ncw York state, including Atlantic City and
Washington, D.C. Twin America’s transportation tourism operations conducted in New York
City are held out jointly with other interstate carriers pursuant to through ticket arrangements,
which brings all of thosc opcrations within the scope of regulated intcrstate commerce. See
November 17 Reply at 26-28. Somc of those arrangements are with affiliated carriers and some

(like the arrangements with Pcter Pan Bus Lines and Mectro North) are not.’ Contrary to

3 Applicants described the basis for the STB’s jurisdiction over the Twin America
transaction in greater detail in their Reply of Applicants to Comments of New York State
Attorncy General (filed Nov. 17, 2009) [hereinafier “November 17 Reply™] at 14-34.

* Whilc Twin America did not have federal operating authority at the time of the March
17 transaction, it inherited from IBS and CitySights a varicty of interstate operations resulting
from through ticketing and like arrangements with intcrstate carriers. Twin America also came
into control of motorcoaches from IBS that had historically been used to provide charter services
across siate lines. Rccognizing that it was engaged in interstatc commerce, Twin America’s
management subscquently applied for and obtained the requisite interstate operating authority
from FMCSA.

5 Applicants have in fact finalized a new arrangement with Mctro North, currently in
cffect, that provides for the transportation of persons under a combination tickct that allows
persons to travel from points in New York. New Jersey and Connecticut by train to New York
City and then via Twin America once in New York City before returning to their origin via rail.



NYSAG’s suggestion otherwise, whether the other transportation cntity is affiliated or not has no
bearing on the interstate nature of the joint operation.® Twin America also engages in cxtensive
salcs of its New York tourism transportation services to persons outside of New York through a
network of agents outside of New York, and outside of the United States, and thro.ugh extensive
and growing Internet sales.

Thus, because Twin America both physically transports across state lines, participates in
arrangements with other interstate carriers for the through transportation of ﬁersons across state
lincs, and engages in significant sales to persons outside of New York, Twin America’s
opcrations are interstate in nature and fall within Board jurisdiction under 49 U.S.C, § 13501.
The Twin America transaction accordingly falls within Section 14303. See Colorado Mountain,
STB No. MC-F-20902, at 2 (approving a Section 14303 transaction involving carriers opcrating
within a single state upon finding that “it is well-settled that services within a single state may be
in interstate commerce and gubject to our jurisdiction when there is a through ticket or some
other arrangement between the involved carriers for through transportation to or from a point in

another state.™).” See also Southerland Tours v. St. Croix Taxicab Ass’n, 315 F.2d 364, 369 (3d

¢ NYSAG incorrectly states at page 5 of its Sur-Reply that Peter Pan Bus Lines, with
which Twin America has a joint ticketing agreement for the carriage of passcngers between New
England and New York City, is owned by Coach USA. Coach USA, however, does not own or
control Peter Pan Bus Lincs.

* NYSAG endeavors at page 7 of its Sur-Reply to distinguish Colorado Mountain on the
grounds that the carriers there both had interstate operating authority, whercas CitySights LLC
and CitySights Twin LLC had no such authority and Twin America only recently applicd for
such authority. While the CitySights cntitics did not hold FMCSA authority (as does IBS), the
pre-merger operations of CitySights were in fact conducted in interstatc commerce, as are the
Twin America operations today conducted under its operating authority. NYSAG has in any
cvent conceded jurisdiction so its point is trivial at best. NYSAG’s further contention that
Colorado Mountain *did not involve the two largest competitors forming a joint venture” is
flawed for at lcast two reasons. NYSAG Sur-Reply at 7. First, there is no indication in the
Board’s decision as to whether the Colorado carriers were or were not the largest passenger
operators in the state and no suggestion at all that their sizc would have mattered to the outcome.



Cir. 1963); East West Resort Transp., LLC v. Binz, 494 F. Supp. 2d 1197 (D. Colo., 2007);
Global Passenger Services, LLC — Control — Bortmer Bus Company, et al., STB No. MC-F-
20924, at 3 (served July 17, 1998) (“It is well scttled that service within a single statc may be
interstate commerce and subjcct to our jurisdiction when there is a through ticket or some other
arrangement betwcen the involved carriers for through transportation to or from a point in
another state™).

NYSAG ncvertheless argucs that the STB should forego its exclusive jurisdiction under
Section 14303 in favor of the agency’s state law antitrust investigation becausc the agency
purports to be examining the *“legitimacy” of the transaction. NYSAG Sur-Rcply at 5. This
circular logic is just another way of saying that NYSAG is investigating the very subject matter
over which the STB has exclusive jurisdiction: the Twin America joint venturc. In view of the
STB’s exclusive jurisdiction and the crystal clcar precmption of state law provided for in Scction
14303(f), the NYSAG has no jurisdiction over any element of the Twin America transaction.
See, e.g., Colorado Mountain, STB No. MC-F-20902, at 4 (Colorado Public Utilities
Commission “may not take any action affecting state licensing or certification that would in any
way intcrferc with the applicants’ consummation of the instant [Scction 14303] transaction.”).
See also Leaseway, 888 F.2d at 1215 (applying predecessor to Scction 14303 to preclude Illinois
Commerce Commission from acting “as a ‘gate-keeper” with respect to motor carrier
transactions subject to exclusive and plenary federal jurisdiction); Ex Parte No. 559. Revisions to

Regulations Governing Finance Applications Involving Motor Puassenger Carriers, 3 STB 658

Second, the assumption that 1BS and C itySights were “the two largest competitors” belics the
question of market definition, discussed below, /d.



(served Scpt. 1, 1998) (*‘a Statc may not take any action that would in any way interfere with the
applicants’ consummation of a section 14303 transaction™).®

NYSAG, however, is not without reccourse to the cxtent that it has concerns about the
transaction. Specifically, it has thc rights that it has cxerciscd to make its vicws known to the
Board. As shown further below, its arguments against the Twin America transaction arc wide of
the mark, and the Board should rcject them. |

B. The NYSAG’s Assertion that Twin America Has Engaged in a
“Jurisdictional Shell Game™ Is Unfounded

While conceding that the Board has jurisdiction over the formation of the Twin Amecrica
joint venture, the NYSAG argues that the Applicants have cngaged in a “jurisdictional shell
game” by taking actions designed to position themselves 'within the STB’s jurisdiction,
presumably so as to avoid the NYSAG's jurisdiction. NYSAG Sur-Reply at 2-9. However,
what NYSAG perceives as some sort of game is no morc than Twin Amcrica taking rational —
and legally required — actions as a molor passenger carrier 1o further its transportation business
and to comply with the.law.

For example, whercas NYSAG takes issue with Twin America {iling with FMCSA for
charter opcrating authority in August 2009 (see NYSAG Sur-Reply at 4), in sccking and
obtaining such authority Twin Amecrica was simply carrying through on a decision made months
carlier to obtain such authority for thc opcration of motorcoaches that IBS contributed to the

Twin America joint venture in March. Thosc motorcoaches had been regularly used by IBS for

® The breadth of the preemptive reach of Section 14303(f) is similar to that of 49 U.S.C.
Scction 11321, pertaining to rail transactions. The Board’s exclusive jurisdiction over rail
transactions under Section 11321, and consequent precmption of state law, are well-established.
See City of Auburn v. Unired States, 154 F.3d 1025, 1029-31 (9th Cir. 1998) (afliming STB
determination that localities were preecmpted from exercising jurisdiction so as to interfere with
STB approval of a railroad’s acquisition of a rail line).



cross-bordcr intcrstate charter services and Twin America’s management decided to usc them for
the same purposc, which in fact it is now doing.’

Similarly, whercas NYSAG characterizes the filing of Applicants® August 19 control
Application as a responsc to NYSAG’s subpoenas (see NYSAG Sur-Reply at 4), the fact is that
Application was a responsc to the March 17 transaction and specifically to the requirement in
Section 14303 that Board approval be sought for such transactions. See, e.g., Laidlaw Inc. and
Laidlaw Transit Acquisition Corp. — Merger — Greyhound Lines, Inc., STB No. MC-F-20940,
at 5 (served Dec. 17, 1998) (approving merger under 49 U.S.C. Section 14303); Colorado
Mountain, STB No, MC-F-20902, at 3 (samc). Applicants have previously explained why their
Application was unintentionally filed post-transaction — undersigned transportation counsel was
not made aware of the joint venturc agreement until after it was consummated because the
officials involved in the transaction were not aware that Board jurisdiction was triggered by the
formation of a joint venture or that the New York City tourism transportation provided by Twin
America was in (act interstatc commerce subject 1o federal jurisdiction.'® Once transportation
counsel was consultcd, and months before the NYSAG launched its investigation, Coach USA
authorized counsel to determine whether an application was appropriate. Verified Statement of

Ross Kinncar (filed Nov. 17, 2009) ¥ 2. The Applicants thereafter authorized counscl to preparc

? The Board has previously approved Section 14303 applications involving the control of
cntities that have not yet received FMCSA operating authority. See, e.g., Coach USA, Inc. —
Continuance in Control — Salt Lake Coaches, Inc., STB No. MC-F-20928, at 2 (served Scpt. 4,
1998), noted at page 33 of Applicants’ November 17 Reply. NYSAG ignores this point in its
Sur-Reply.

' NYSAG obscrves, correctly, that Stagecoach and Coach USA have filed other bus
acquisition applications with thc STB. However, Coach USA’s other deals did not involve the
formation of a joint venturc such as Twin America or involve similar scrvices to those offered in
New York City by the Applicants, and thus did not alert thc Applicants to the nced for filing in
this case. By contrast, the three recent control applications filed by Coach USA and cited at page
9 of the NYSAG Sur-Reply each involved the acquisition of control over entitics providing
intercity, scheduled bus services, similar to many other Coach USA control applications.

10



the required STB application, again months before the NYSAG’s investigation. /d. § 22;
Verified Statement of Zev Marmurstcin (filed Nov. 17, 2009)."!

The Twin America transaction has been under the STB's jurisdiction from the day it was
consummatcd, cven if no application was filcd at that time. Thus, the fact that the Application
was filed post-transaction is of no moment. As sct forth in Twin America’s November 17 Reply,
while a post-transaction filing with the STB is not prcferred, neither are such filings uncommon.
In similar circumstances involving post-transaction filings, the Board has approved transactions
under Section 14303, See, e.g., Laidiaw, Inc., et al — Control — Dave Transportation
Services, et al., STB No. MC-F-20929, at 2 (served Aug. 7, 1998) (STB approves transactions
under section 14303 that “have previously occurred™); First Group plc — Acquisition —
Cognisa Transp., Inc., STB No. MC-F-21021, at 2 (served July 13, 2007) (noting that the
transaction had previously been consummated “without the advice of commerce counscl or the
approval of the Board™). And in any casc, a lat¢ filing docs not deprive the Board of its
exclusive jurisdiction or expose the applicants to slate law remcdies. See, e.g., Laidlaw, Inc.,
STB No. MC-F-20929, at 6 n.12 (holding that applicant “should have sought our approval
sooner” but because of extenuating circumstanccs, the STB did “not intend to pursue
cnforcement actions against Laidlaw™); K.C. Irving, Ltd. and S. M.T. (Eastern), Ltd. — Control
— Acadian Lires, Ltd., Nova Charter Service Inc., S.M.T. (Eastern), Inc. and S. M.T. (Eastern),
L., STB No. MC-F-20944, at 5 n.12 (scrved Mar. 19, 1999) (same); Global Passenger
Services, L.L.C., et al. — Control — Gongaware Tours, Inc. et al., STB No. MC-F-20954, at 4

(served Scpt. 20, 1999) (same). NYSAG docs not address these cascs.

' Even so, the Applicants have voluntarily complicd with NYSAG’s requcsts, producing
all documents NYSAG requested on the timeline NYSAG sct, at tremendous expense to Twin
America.,

11



Mr. Marmurstein’s September 16, 2009 application to the Board in MC-F-21036 for
control of R.W. Express, LLC, also included at page 4 of NYSAG’s Sur-Reply on a list of
actions that allegedly constitute some form of gamesmanship, was similarly a response to the
mandatory requircments of Scction 14303. Becausc Mr. Marmurstein controls more than one
motor carrier, he has taken the steps required under that statute to scek Board approval. That
approval became effective on November 30, 2009 under the terms of the Board's October 16,
2009 Dccision.

The new Twin Amcrica services that NYSAG lists on pages 4-5 of its Sur-Reply (new
tours, cross-ticketing and intcrstate charter scrvices) are the function of the joint venture’s
management improving scrvices held out to the public. While NYSAG cvidently sces some
problem with the offering of such new scrvices, these actions underscore that the transaction has
cnhanced service to the public, a relevant consideration under Section 14303(b)(1). To the
cxtent that NYSAG finds fault with improved transportation services, or belicves that somehow
offcring them is part of some elaborate plan to undermine its authority, the NYSAG is off basc.
Its criticism of these scrvices highlights the inconsistency of its regulatory approach with the
standards of Section 14303, and the consequent impropricty of NYSAG's suggcestion that it
cxcrcisc authority over the joint venture transaction (and apply its obviously different standards)
before the Board is allowed to exercise its statutorily-mandated role.

C. NYSAG?’s Critique of the Joint Venture Agreement is Misplaced

Notably, NYSAG does not allege the transaction is a sham, nor can it. Twin America is a
legitimate, fully-intcgrated joint venture with shared risk and reward, “justity[ing] trcatment . . .
analogous to a merger.” United States Dep't of Justice and Fedceral Trade Comm’™n, Antitrust

Guidelines for Collaborations Among Compctitors § 1.3 n.10 (2000). In a joint venture:

12



[P]artners contribute assets, such as, capital, technology. or
production facilitics to a common cndeavor. This integration of
resources creates economic elficiencics that cannot be achieved by
nakcd agreements among compctitors. Indeed, the efficiencics
creatcd by joint ventures are similar to those resulting from
mergers - risk-sharing, cconomics of scale, access to
complementary resources and the elimination of duplication and
wasle.

SFC ILC Inc. v. Visa USA Inc., 36 F.3d 958, 963 (10th Cir. 1994) (rcjecting claim that a joint
-venture’s refusal to admit a third party constituted a per se illegal agreement among

competitors).

...................................................

Robert D. Willig in Response to Dr. Kitty Kay Chan (“Willig Responsc™) ¢ 10 (filed Mar. 10,

2010).

- Red.acted_' '

America functions as a merger between competitors rather than as a collaboration between
competitors.” Willig Response % 9.
In fact, the United States Department of Justice Antitrust Division and Federal Trade

Commission would treat the Twin America transaction as a merger, becausc:

13



(a) the participants are competitors in that rclevant market; (b) the

formation of the collaboration involves an efficiency-cnhancing

intcgration of cconomic activity in the relevant market; (c) the

integration climinates all competition among the participants in the

relevant market; and (d) the collaboration does not tcrminate

within a sufficiently limited period by its own specific and express

terms.
Antitrust Guidclines for Collaborations Among Compctitors § 1.3 (footnotes omitted); see also
Verified Statement of Professor Robert D, Willig (“Willig V.S.”) 1 25 (Nov.17, 2009). Twin
Amcrica is not pretextual, not subterfuge — the companics have fully combined their New York
transportation tourism businesses. 2

Nor docs Twin America’s currcnt usc of the (well-established and valuable) Gray Line

and CitySights brands indicate the transaction is pretextual. In Texaco v. Dagher, 547 U.S. 1
(2006), Texaco and Shell “collaborated in a joint venture, Equilon Enterpriscs, to refine and scll
gasolinc in the western United States under the original Texaco and Shell brand names.” [d. at 3.
Contrary to NYSAG’s assertions, Texaco and Shell did compete in the western United States
before the joint venture. Afier consummating the transaction, Equilon continued to sell under
thosc already-established brand names — just like Twin Amcrica has done with the CitySights
and Gray Line brands in New York. /d. at 4 (Tcxaco and Shell “consolidate[d] their operations
in the western United States, thereby ending competition between the two companies. . . ."). The
Supreme Court conclusively held that continuing to conduct retail opcrations under scparate

brands did not turn the joint venture into a per se illegal “sham™ or “price fixing” schemc. The

retention of the Delta Airlines and Northwest Airlines trade names and operations following

"2 NYSAG points to the fact that it has taken some time to cxecute some administrative

e < = T,



Delta’s purchase of Northwest offers yet another cxample of one management operating under
two different brand names. "

III. THE TWIN AMERICA TRANSACTION IS IN THE PUBLIC INTEREST

Twin America rctained Robert D. Willig, Ph.D., a thinty-year Professor of Economics and
Public Affairs at Princeton University, to cvaluate the competitive and public interest
implications of thc formation of the joint venture. Profcssor Willig not only served an appointed
position as the Deputy Assistant Attorney General for Economics at the U.S. Department of
Justice, Antitrust Division, but he has longstanding substantial and significant expcrience with
transportation {ransactions.

To rcbut Professor Willig’s conclusions, the NYSAG proffers comments from Dr. Kitty
Kay Chan of the NYSAG’s office. Chan V.S. ¥ 1, Dr. Chan scrved as an economist for the U.S.
Department of Agriculture and the Federal Communications Commission. /d. Her background
does not indicate she has expertise analyzing the effects of transportation mergers, which
Congress has determined are unique, conferring exclusive jurisdiction to the expericnce and
cxpertisc of this Board, /d. Dr. Chan has ignored or misconstrued Professor Willig’s testimony
regarding the economic cffects of the Twin America joint venture, and has failed to take into
account efficiencics resulting from the transaction. Further, Dr. Chan’s analyses of the

appropriate market and ease of entry into that market are flawed.

...................................

and the interstate charters it operates are all in ﬁmherancc of its transponanon busincss.

15



AslProfcssor Willig concludes:

) “The NYSAG is incorrect to contend that the joint venture is not an efficiency-
cnhancing integration of economic activity, Twin America is structurcd as a
permanent venture that ended competilioﬁ in bus tours between the two parties.
While Twin America continues lo operate both the Gray Line and CitySights
brand namcs, all aspects of the operation arc under the management of a single
entity. In line with this intcgration, the fleet of double-decker buses has been

rationalized and the operations are being optimized to gencrate synergics and

e T e i e i f f s i e e eas cmmemem simm o - aaa-meamm ===

. ] disagree with Dr. Chan’s contention that the synergics and cfficiencics are
speculative and unverified. In this instance, the joint venture has been in

operation for almost one year, which provides the opportunity to observe directly

Redacf_ed
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. “These cost savings have been achieved while the joint venture has provided

cquivalent or improved services.” .~ Redacted -

. .."Redacted . ] ] suggesting the

B Sk e = m e - e T

inaccuracy of Dr. Chan’s contention that (;ross-ticketing may nrot decreasc
passenger wait times becausc bus passcnger scating capacity limits may be
exceeded.”

. “I also disagree with Dr. Cl—lan’s assertions that the pricc incrcases implemented
on Gray Line and CitySights double-decker tours arc indicative of the excrcise of
market power and indicative that the antitrust relevant market is doublc-decker
bus tours. Dr. Chan’s analysis of prices does not constitute an application of the

_ hypothetical monopolist test laid out in the Merger Guidelines to delincate a
relevant market. Dr. Chan does not attempt to examine whether the prices of
compceting tourist attractions and tours also increased, which is a nccessary part of
a proper analysis of the implications of price rises for market power or rclevant
market definition. The cvidence suggests that the prices of other attractions and
tours also increased.”

Willig Responsc 1 3-6.
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A. Twin America Has Actually Realized Predicted Efficiencies

Redaéted
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Re&acted

edacted ) . Nor would such volume purchasing cost savings be anticompetitive

were they to result. Contrary to the NYSAG's conjecture that purchasing cfficiencies would

19



block new entry, CitySights was ablc to enter and compete effectively despite paying higher
prices for fucl than Gray Line. And there are plenty of motor transportation carriers with equal

or greater potential for volume purchasing discounts than Twin America.

Rei:lacted

Efficicncies of this type evidence the fact that this joint venture scrves the public' intcrest.

Cost savings and implementation of best practices constitute classic procompetitive efficiencies

'* TWU claims that Twin America has reduced consumer choice by cancelling a number of niche
tours, including the Staten Island tour. the Heritage tour. the Cloisters tour. the Dinner Tour. and .
_the ! Showblz tour """" Redacted- sITTIIIL DL :

1!T
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resulting from a merger or joint venture. FTC v. Occidental Petroleum Corp., No. 86-900, 1986
U.S. Dist. LEXIS 26138, at *16-*27 (D.D.C. Apr. 29, 1986) (rccognizing procompetitive
cfficiency where acquiring firm planned to apply technology developed by and used at its plant
to the acquired firm’s plant); United States v. Int’l Tel. & Tel. Co., No. 69C924, 1971 WL 541, at
*36 (N.D. IIL July 2, 1971) (cfficicncies include elimination of cxcessive overhead costs and
installation of acquiring firm's management policics); United States v. Carillon Health Sys., 707
F. Supp. 840, 845 (W.D. Va. 1989) (efficiencies include cost savings such as “clinical and
administrative efficicncics™); United States v. Third Nat’l Bank in Nashville, No. 3849, 1964
U.S. Dist. LEXIS 9773, at *10 (M.D. Tenn. Aug. 18, 1964) (merger improves “opcrating
cfficicncy for the benefit of [its] customers™).

Indced, Twin America’s operating cfficicncies fit squarcly with those routinely
recognized in transportation transactions. See Notre Capital Ventures II, LLC & Coach USA,
Inc. — Control Exemption — Arrow Stage Lines, Inc. et al., STB Finance No. 32876, 1996
WL 224201, at *5-*6 (STB scrved May 3, 1996)-(transaction was in the public interest because it
would “yicld cfficiencies and cconomics of scale™ that would *lower operating costs and thereby
cnhance both the competitive posturc of the operating companics and the level of compcetition
within their respective markets™); Global Passenger Services, LLC & Bortner Bus Co., STB No.
MC-F-20924, at 5 (scrved July 17, 1998) (transaction in the public intcrest where it would lead
to cost savings and increased utilization of resources); Laidlaw, Inc.. STB No. MC-F-20929, at
5-6 (scrved July 17, 1998) (same); Laidlaw Transit Inc. et al. — Conirol and Merger Exemption —
National School Bus Service, Inc., Charterways Transportation Ltd., Enterprise Transit Corp.,
and MCS Interstate, Inc., STB Finance No. 33007, 1996 WL 614240, at *3 (STB scrved Oct. 25,

1996) (exemption in the public intercst becausc it would permit “the more efficient use of
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expensive rolling stock” and reduce costs); National Express Group PLC et al. — Control
Exemption — School Services & Leasing, Inc. et al., STB No. MC-F-20968, at 3 (served Aug.
25, 2000) (same),

Likewisc, Twin America’s ability to incrcase consumer choice by expanding the range of
available services, routes and options provides further support for approval of the transaction. '
In analyzing the compctitive impact of a potential merger, courts have repeatedly found the
creation of new programs and services to be an important and tangible procompetitive effect.
See FTC v. Tenet I{ealth Care Corp., 186 F.3d 1045, 1054-55 (8th Cir. 1999) (reversing grant of
preliminary injunction where merger would result in new scrvices, including “intcgrated
delivery,” tertiary care services, and improved quality of care); Caritlon Health, 707 F. Supp. at
849 (merger would strengthen and cxpand joint opcrations, including offering new services);
Int'l Tel., 1971 WL 541, at *36 (merger led to programs that provided “greater meal varicty at
lower cost to the customer as a result of more cfficient use of foods, labor and equipment™).

The very purposc of the Twin Amcrica joint venture was to cost-effectively align bus tour
service to passenger demand in a historically recessed economy, improving passenger service in
competition with other transportation tours and tourist attractions generally. That is precisely
what Twin America has alrcady and actually accomplished. As courts havc obscrved, when
“business requircments and consumer demand, rather than a monopolistic design, motivate
defcndants’ intention to mergc [, this] argucs strongly in favor of the planned merger’s

rcasonableness.” Carillon Health, 707 F. Supp. at 849.

'3 NYSAG accuses Twin America of “mak[ing] up new products” by citing ticketing
arrangements made with the Applicants’ own entities. NYSAG Sur-Reply at 5. This allegation
is simply not truc, as cvidenced by the fact that scveral of the arrangements NYSAG cites. such
as agreements with Peter Pan Bus Lines and Show Bus Tours, are with companies that bear no
relation to Coach or CitySights.
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B. The NYSAG’s Market Definition Ignores Market Realities

The STB is not required to definc a relevant antitrust market: “courts have expressly held
that [the STB is] not bound by, nor should [it] attcmpt to underiake, an antitrust analysis under
the antitrust laws to detcrmine what the rclevant product and geographic market is.” Union
Pacific Corp., Union Pacific Railroad Co. and Missouri Pacific Railroad Co. — Control —
Chicago and North Western Transportation Co. and Chicago and Northwestern Railway Co.,
Financc Docket No. 32133, 1995 ICC LEXIS 37, at *148 (ICC scrved Mar. 7, 1995) (citing
Florida East Coast Railway Co. v. United States, 259 F. Supp. 993, 1000-02 (M.D. Fla. 1966),
aff’d per curiam, 386 U.S. 544 (1967)).

But to the extent NYSAG argues for a particular market definition, that market must
reflect the realities of competition. Here, Dr. Chan attempts to define a “double-decker” market
l(; conclude Twin America has “market power.” Dr. Chan is falling into one of thc most
common crrors in antitrust analysis — trying to definc a market as Twin America’s products and
then asserting that the company has a high share of that “market.” See, e.g., United States v. E.I.
DuPont de Nemours & Co., 351 U.S. 377 (1956) (defendants should not be dcemed to have
“monopolized” their own products); Tanaka v. Univ. of S. Cal., 252 F.3d 1059 (9th Cir. 2001)
(affiming dismissal where proposed relevant market was based on personal preference and not
the area of cffective competition); Efliott v. United Ctr., 126 F.3d 1003 (7th Cir. 1997) (same).

Dr. Chan ncithcr mects nor addresscs the markct realities Applicants proffercd in their
initial Reply — evidence that other, intermodal tour transportation services constrain Twin
America’s ability to price at supracompetitive levels:

Twin America compelcs with various transpohan’on tour
companics. It competes most directly with other land, air, and
water-based tours. . . . Land, air, and water-based tours provide

competing types of sightsceing scrvices which are differentiated by
typc of transportation mode, but cssentially providing the
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consumer with acccss to similar types of attractions . . . and cach
competes for tourists’ time and money.

Willig V.S, 1 29-31. Twin Amcrica’s competitors include:
Big Taxi Tours, OnBoard Tours, OnLocation Tours (specializing
in movic and television sites), New York Water Taxi, Harlem
Spiritual Tours, Circlc Line Tours, Helicopter Flight Services, and
CityTours. Other more specialized tours include Gordon’s Guide
Tours, New York Party Ride, My New York Party Bus.com, New
York Waterway, and the MTA’s Sightsecing and Trip Planner
tours. In addition, tourists often choose to use self-guided tours,
walking tours, bicycle tours, pedi-cabs, Scgway tours, and Ncw
York City’s iconic horse and carriage tours, rather than choose the
services of motor transportation tourism services.”

Willig V.S. §29.'

Third party advertising makes the point. The January/February 2010 issue of Arrive,
Amtrak’s “magazinc for Northcast business and leisurc travelers,” offers consumers a package
deal including rail tickets, hotcl, admission to Top of the Rock observatory, and the travcler’s
choice of tickets to a Broadway show, an All Loops double-decker tour, or admission to the
Empire Statc Building. See Willig Response n.25, Ex. §.

Nor does Twin America’s adjustment to CitySights list price indicate it is suddenly a
monopolist. Notably, CitySights entered the market in 2005 at the same pricc point as Gray Line
for Downtown and Night single loop tours and the All Around Town tour. To compensate for
rising costs, Coach raised Gray Line priccs on February 1, 2009, before Twin America was
formed or even likely to occur. Marmurstein 2d V.S. T 12, At the time, other attractions and

transportation tours werc raising prices across the board as well, completely contrary to the

NYSAG’s unsupported assertion that only double-decker bus prices increased. Circle Line - a

e

___________________

_'* Dr. Chan relies in part on U 7. Redacted. -
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ferry tour — increasced its rates on different tours by 12.9% and 21.1% from 2008 to 2010. NY
Water Taxi increased fares by 25%. Other tours that incrcased fares between 2008 and 2010
include: Skyride (22%), Harlem Gospel (10%), Liberty Hclicopter (9% for selected routes), and
On Location Tours (between 9.5% and 29.4%, depending on tour). Attractions likewisc raised
rates during that time: Muscum of the City of New York (42%), Madame Tussaud’s (22%), UN

Tour (1 8%), and R:pley s Belicve 1t or Not (7%), and the Inlrcpld (5%). See \erlllg Responsc

-
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adjustment of the CitySights price neither rcsulted from the merger nor indicated Twin America
has some sort of “market power.”

In this rcgard, the NYSAG fails completcly even to consider let alone account for
discounting. Twin America routincly offers discounts on the street, over the web, and in
combination with other travel providers such as airlines or attractions. 7 The compan;! offers a
web discount of $5 per adult ticket off the list pricc for both brands.'® It offers New York,
Connecticut, and Ncw Jerscy residents an additional free ticket with the purchase of an All
Loops, Uptown Loop, Downtown Loop, Brookiyn Loop, Night, or Multilingual tour. Recently,
Twin Amecrica ran an ad in Continental Airlines magazine in January 2010 offcring $5.00 off any
Gray Line Tour for presenting the ad at the Gray Line Visitors Center. The company also
offered a Valentine’s Day special on Gray Line whereby customers purchasing two Night Tour
tickets for Fcbruary 12, 13 or 14 received a free $25 dining gift card. Yet another ad offcred a

free ticket to the Top of the Rock with the purchase of an All Loops tour.

I” Discounts can be an extension of time, such as an extra day, or a percentage off the price of the
ticket,

-



Twin America’s continued discounting post-transaction is significant — it shows that
Twin America continues to compcte with a broad array of other transportation tours and tourist
scrvices and attractions generally.

C. The NYSAG’s Concession That There Are No Barriers to Entry Is
Dispaositive

Howecver the NYSAG vicws the “market,” as the STB has observed, “with the low entry
barriers and pervasive intermodal and intramodal competition that othcrwise characterizes the
charter and special operations segment of the bus industry, most opportunities for the abuse of
market power are eflectively foreclosed.” Laidlaw Transit Inc., 1996 WL 614240, at *4.

The STB’s expericnce, moreover, comports with antitrust principles generally. “The
existence and significance of barriers to cntry are . . . crucial considerations . . . [because] [iln the
absence of significant barriers, a company probably cannot maintain supracompetitive pricing for
any length of time.” United States v. Baker Hughes, 908 F.2d 981, 987 (D.C. Cir. 1990)
(aflirming dismissal of merger challcnge where “district court’s {actual findings amply support
its detcrmination that future entry into the [relevant] market is likely™). “If there are no
significant barriers to entry . . . any attempt to raise prices above the competitive level will lure
into the market ncw competitors able and willing to offer their commercial goods or personal
scrvices for less.” United States v. Syufy Enters., 903 F.2d 659, 664 (9th Cir. 1990) (affirming
dismisséll of merger challenge where movie theatre operator acquired his former competitors,
becausc new cntry was easy in relevant market); United Stares v. Waste Mgmt., 743 F.2d 976,
983 (2d Cir. 1984) (affirming dismissal of merger challenge because cntry into relevant market
was casy); In re Echlin Mfg. Co., 105 F.T.C. 410, 502 n.34 (1985) (mcrger challenge dismisscd
becausc “[iln the absence of barriers to cntry, incumbent firms cannot cxercise market power,

regardless of the concentration in the nominal ‘market,” and indecd cven if that ‘market’ has
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been ‘monopolized’ by a single firm.™); /n re Grand Union Co., 102 F.T.C. 812, 1063 (1983)
(“[W]ithout barriers to entry, mergers and acquisitions are unablc to create market power.”).

Under the Justice Department and Federal Trade Commission’s jointly issued Horizontal
Merger Guidelines, “[a] merger is not likely to crcate or enhance market power or to facilitate its
cxercise, if entry into the market is so casy that markct participants, aftcr the merger, cither
collectively or unilaterally could not profitably maintain a price increase above premerger levels.
Such entry likely will deter an anticompetitive merger in its incipicncy, or deter or counteract the
competitive cffects of concern.” United States Dep’t of Justicc & Federal Trade Comm’n,
Horizontal Merger Guidelines, § 3.0 (rev. 1997). Entry is considered casy if it would be “timely,
likely, and sufficient in its magnitude, character and scope to deter or counteract the compctitive
effects of concern. [n markets where entry is that easy . . . the merger raiscs no antitrust concem
and ordinarily rcquires no further analysis.” Id.

Here, the fact that CitySights began operations in May 2005 with eight tour buses, and
cxpanded-to seventy buscs in just four years demonstrates that cntry barriers arc non-cxistent.
The company was profitable from the start. Willig V.S. 7 37-41. And scvcral motor
transportation companics arc poiscd to operate in New York City at any time. Motor carrier
transportation tour scrvices continue to spring up throughout the nation, including double-decker
transportation tours in the nation’s leading cities launched by a variety of domestic and
international companics. LesCar Rouge, a Paris transportation tour company, started bus service
in Washington, D.C. in 2066, expanding to San Francisco in 2007 and Las Vegas in 2009. /d.
45. New York City itself just assigned stops to Rainbow Tours, which plans to begin running
doublc-decker tours in carly summer. As Professor Willig observed:

[TThc number of tour bus operations is rclatively small in all citics.
A small number of competitors, however, is not dcterminative of

J
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non-competitive markets. The ease of entry demonstrated by
CitySights’ entry in New York City and recent entry in other
markets suggests that a small number of players may be
competitively sufficicnt and may be preferable from the public
intcrest perspective in terms of quality and efficiency of service,
environmental impact, and traffic congestion.

Id. Y 46.

Dr. Chan suggests that new entry would not be feasible because the New York City
Department of Transportation may not approve additional bus stops. But there is no legal limit
to the number of liccnses or bus stops the city can assign. In fact, the city recently assigned new
stops to McgaBus, Bolt Bus, Rainbow Tours, and others. Bus stops are not an cxclusive
commodity, and arc ofien assigned to more than one company. For cxample, Gray Linc and the
transit authorities were already using many of the stops assigned to CitySights. At present, the
majority of Twin America bus stops outside of Times Square and Battcry Park arc shared with

others. With such low entry barriers, there is little prospect that Twin America could sustain an

cxercise of market power.

1IV. TWU’S CONCERNS

As stated above, TWU represents Gray Line ticket sellers and tour guides, and only a
single driver of the Twin America buses. Apart from that one driver, the Twin America drivers
are represcnted either by the Teamsters Union (Gray Line) or the United Scrvice Workers of
America (CitySights). Neither union has expressed any concern with Twin America.

Moreover, TWU'’s comments arc not representative of all members, and may not even be



The merger of Gray Linc and CitySights opcrations did not affect workers® rights under
pre-cxisting collective bargaining agreements, which remain in place. Twin America has worked
cooperatively with each union from day one of the combination and will continue to do so.

Twin Amcrica specifically addresses cach of the points that TWU raises in a separate
Appendix, attached as Appendix 1. As that Appendix indicates, TWU has not raised any issucs

that would warrant disapproval of the Twin America transaction.

V. CONCLUSI

For all of the reasons set forth above and in the Applicants’ prior submissions, the Board

L i

David H. Coburn

STEPTOE & JOHNSON LLP
1330 Connccticut Avenuc, N.W.
Washington, D.C. 20036

(202) 429-3000
dcobum@stecptoe.com

should approve the Application.

Attorneys for Applicants Stagecoach Group
plc; Stagecoach Transport Holdings plc.;
SCUSI Ltd.; Coach USA Administration,
Inc.; Coach USA, Inc.; International Bus
Scrvicces, Inc.; City Sights, LLC; Mr. Zev
Marmurstein; and Twin America, LLC

March 10, 2010
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. MC-F-21035

STAGECOACH GROUP PLC AND COACH USA, INC,, et al.
— ACQUISITION OF CONTROL - TWIN AMERICA, FLLC

VERIFIED STATEMENT OF ZEV MARMURSTEIN

My name is Zev Marmurstein. 1 am the President and Chief Executive Officer of
Twin America, LLC, and an officer and managing member of CitySights LLC. My

business address is 1430 Broadway, 5th Floor; New York, New York 10018.

Rédacféd



Redacted




Redacted




Redacted

Attormey General and to Comments of Transport Workers Union AFL-CIQ, Local 225,
including the appended “Applicants’ Reply to the Cormments of Transport Workers Union

AFL-CIO, Local 225, and the facts stated therein are accurate to the best of my



knowledge. 1 declare under penalty of perjury that the foregoing is true and correct.

Further, 1 certify that I am qualified and authorized to file this Verificd Statement.

Z)

Executed on: March 10, 2010 A4 ,_.\,4 v

Zev Mérmurstein



BEFORE THE SURFACE TRANSPORTATION BOARD

STB DOCKET NO. MC-F-2103§
STAGECOACH GROUP PLC. AND COACH USA, INC. ET AL.
-~ ACQUISITION OF CONTROL - TWIN AMERICA, LLC

VERIFIED STATEMENT OF PROFESSOR ROBERT D. WILLIG
IN RESPONSE TO DR. KITTY KAY CHAN

L

Qualifications and Assignment

. 1 am Professor of Economics and Public Affairs at Princeton University where [ hold a

joint appointment in the Economics Department and at the Woodrow Wilson School of
Public and International Affairs. I am also a senior consultant with Compass Lexecon. I
served as the Deputy Assistant Attorney General for Economics in the Antitrust Division
of the United States Department of Justice from 1989 to 1991. A more complete
description of my qualifications is presented in my Verified Statement dated November
17, 2009 and in my curriculum vitae attached thereto.

. T'have been asked by counsel for Twin America to review and respond to the statement of

Dr. Kitty Kay Chan dated February 1, 2010 and the sur-reply of the State of New York
(NYSAG).! Dr. Chan’s statement is a reply to my previously filed verified statement.

Summary of Conclusions

. The NYSAG is incorrect to contend that the joint venture is not an efficiency-enhancing

integration of economic activity. Twin America is structured as a permanent venture that
ended competition in bus tours between the two parties. While Twin America continues
to operate both the Gray Line and CitySights brand names, all aspects of the operation are
under the management of a single entity. In line with this integration, the fleet of double-
decker buses has been rationalized and the operations are being optimized to generate

! Reply to Verified Statement of Professor Robert D. Willig, Dr. Kitty Kay Chan, February 1, 2016; Sur-Reply of
the State of New York to Reply of Applicants To Comments of the New York State Attomey General Dated
November 17, 2009, February 1, 2010.



6.

7.

synergies and efficiencies. Any profits and risks are shared by the joint venture's
participants.

[ disagree with Dr Chan’s contention that the synergies and efficiencies are speculative
and unveriﬁed In this instance, the joint venture has been in operation for almost one

P S i i
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. 'Redacted '_ -

suggestmg the inaccuracy of Dr. Chan’s contention that cross-ticketing may not decrease

passenger wait times because bus passenger seating capacity limits may be exceeded.

1 also disagree with Dr. Chan’s assertions that the price increases implemented on Gray
Line and CitySights double-decker tours are indicative of the exercise of market power
and indicative that the antitrust relevant market is double-decker bus tours. Dr. Chan’s
analysis of prices does not constitute an application of the hypothetical monopolist test
laid out in the Merger Guidelines to delineate a relevant market. Dr. Chan does not
attempt to examine whether the prices of competing tourist attractions and tours also
increased, which is a necessary part of a proper analysis of the implications of price rises
for market power or relevant market definition. The evidence suggests that the prices of
other attractions and tours also increased.

[ provide support for these conclusions below.



11L.  Joint Venture Meets Single Firm Test

8. The NYSAG alleges that the Twin America joint venture does not meet my “single ﬁrm”

_ o= m momw o=

1ntegrat10_q _o_f _e_c_onomlc activity. It alleges that: ~ ~  "77C 'Redacted".. " )
" Redacted _'do not justify the elimination of compettion. It also staigs iﬁaBedﬂ.lc_!%d
'___'__Z'..'.Z.;.;'..;'_.=;_-'-}:-;-zz_-'_:_Req_a_cte_c!':s-rf-_'-:s-:I-'-'-_-'_-';.fJ.'-.' _______ _
Co T Redacted--. ..~~~ According to the

"NYSAG, these facts invalidate my single ﬁrm analysis.

9. In my opinion, the NYSAG misinterprets my application of the Antitrust Guidelines for
Collaborations Among Competitors by focusing on relatively superficial structural
differences between Twin America and a merger rather than by focusing on whether the
joint venture’s competitive effects are more similar to those of a competitor collaboration
or to those of a merger. Twin America is a joint venture, not a merger between CitySights
Twin LLC and IBS.*> The relevant inquiry must focus on the competitive effects
emanating from this combination as structured. I determined that, from a competitive
effects perspective, Twin America functions as a merger between competitors rather than
as collaboration between competitors.®

mwrZ o tmr .- e

Redacted —

.- S e
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+are characteristics of an integrated joint

11. Second, Twin America is a single integrated entity and has ended competition between
the two parties in tour buses. Twin America maintains both CitySights and Gray Line
branded double-decker buses and other tour vehicles, and sells tickets under separate
brand names. However, all aspects of the operations are now under the management of a
single entity, Twin America. The operation of the assets is conducted solely by the joint

~ e L e e e e e W -

: , CitySights Twin LLC was created by CutySights ;.LC e e m _Redac_ted e

* In my previous report, [ referred to the Antitrust Guidelines for Collaborations Among Cump»uturs for suppnn in
determming that the Twin Amernca joint venture should he onalyzed as a merger, that is as a single entity, for
purposes of determining its competitive effects. See Antitrust Guidehines for Collaborations Among Competitors,

1ssued by the Federal ‘Trade Commussion and the U S Department of Justice, Apal 2000 at 4-3.
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venture entity, Twin America. Consolidations of operations rarely happen overnight. In
the case of Twin America, the joint venture was formed in late March 2009, immediately
prior to the high season for tourism. From a business perspective, it made economic sense
for Twin America to proceed cautiously in implementing changes that would disrupt or
compromise the Joint Venture's ability to serve its customers during peak season.

12. Unlike Dr. Chan, I do not find the continuation of separate brand names to be significant
evidence of a lack of economic integration. Maintaining prior brand names is not unusual .
in a fully consummated merger between two parties. In essence, Twin America operates
as a production joint venture producing a similar output that is sold under two brand
names. The production of the output that is sold this way is intended to be managed as a
harmonized and integrated unity.

13. Third, Twin America has rationalized its overall fleet of double-decker buses to operate
these assets more efficiently, particularly during the recession. The integration of City
Sights’ and Gray Line's double-decker operations is expected to generate significant
efficiencies by combining inputs, output of services, and decision-making within one
entity, which I address in more detail below.

1V.  The Expected Synergies and Cost Efficiencies Are Not Vague or Speculative

reasonable projections

14. Dr Chan alleges that the synergies and efficiencies estimated by Twin America are
speculative, unverified, and contradict economic logic and evidence.* I find Dr. Chan’s
allegation to be meritless. Dr. Chan fails to acknowledge that the synergy and efficiencies
were addressed in the Verified Statement of Ross Kinnear submitted at the time of my
original statement. Mr. Kinnear detailed the cost savings resulting from rationalizing the

. fleet of double-decker and other vehicles, and other direct and indirect costs, including
payroll, maintenance costs, and purchasing costs. He also identified other cost savings
that were anticipated but had not yet been realized. The cost savings discussed by Mr

15 Prior to the combination of operations, the synergies and efficiencies expected from a
merger or joint venture are necessarily projected estimates. In my experience, it is not
uncommon for the parties to make multiple evaluations of the expected synergies and

' Sce Chan Statement at § 3 (“However, the cfficicncies and synergics which 1or Willig proposed arc i general
speculative and have not been venfied.™)



efficiencies as more information is learned about each firm’s operating practices duning
the integration process both before and after consummation. Typically, some anticipated
synergies are bigger or realized more quickly than previously thought, others are smaller
or take more time to realize, some may turn out to be unachievable, and yet others that
were previously unforeseen are realized.

16. As Coach and CitySights engaged in negotiations to set up the joint venture, several
attempts were undertaken to estimate the cost savinus likelv to be achieved bv comblmr_u_z_ .

17. Given that anticipated synergies and efficiencies are projections, verification of these pre-
consummation of the joint venture would have involved assessing their likelihood and
magnitude based on information available at that time. However, in this instance, the
joint venture has been in operation for almost one year, and data are available to see what
synergies and efficiencies have been achieved, and what plans have been put in place to
achieve future cost savings.

B. Synergies and Efficiencies Have Been Achieved

18. A review of Twin America’s operating costs shows that cost savings have been realized
by the combination of the two enterprises. As shown in Exhibit I, Twin America’s
operating costs for the nine months ending December 31, 2009 were significantly lower
than the sum of the two separate entities’ costs for the same period ending December 31,
2008 due to improved operating practices in a number of major cost categories.” I discuss
these improved operating practices and the cost savings they generated below.

...................................................................

a. .
: Redacted ;
* See COA 000243 ,
“SeeCOAODO2S4. . . . . L .
l. s e '_'-'- _'_ _ -_-_-_- _RedaCted_.' __.'—.'_-.- -.—_-_-.-.-_- AR T v e
Redacted o

............................................



Recjacted
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Lo Redacted """
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Redacted

were for the separate entities combined during the prior such period. The joint venture
generated these cost reductions while providing equivalent or better service by applying
best practices from the two previously separate entities to the combined entity, and not
just by obtaining volume discounts. Contrary to Dr. Chan's claim, entry barriers are not
being created by increased volume discounts. On an annuallzed basis, these realized cost

savings will likelybe' . ... -Redacted == .. ...
20. Twin America’s greater focus on operating efficiency (compared _p_a_rglpp!qr_ly to that of
Gtav Lme) [ understand hasalsoledto. . .. 70 . Redacted ;... . 1 . . :
Redacted
BT L R T - Redacted SR e e
oI T oI, SURedaeted o - TUTTIUUC UL C CTTooor s
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L .~Redacted -
¢ T Redacted. .~
Redacted
22. Data on customer wait times are not available, but there is no evidence to suggest that
wait times have incrcased, as Dr. Chan suggests. Dr Chan contends that while the added
flexibility of cross-ticketing could shorten wait times, the reduction in the number of
buses in operation could n_l_t_e_gn that some buses _a_r(_e full, forcing _c_ustome_r_s_tp_ walt even
1onger for the nex} busy T T !‘\‘_e(_igg:_tt_ed '''''''''''''''''''''
L B@@_ac_t_e_c! . _suggests that buses reachmg seating capacity limits is not a valid
concern.
23. The synergies generated by '_....'1111':: Redacted : .2ili°T 1 " .
wewessezoiis sipiiosoiiiiiicRedactedsiiiiio Tt
___________________________ “Redacted ~>.." _~ :'_ . +An increase in this ratio represents
_fe\y_e_r_r_es_op_rc_:es_ _b_e_u_lg used to generate _tl'_l? _s_a_n:le qr greater output. Exhibit 2 shows the
- ""Redacted - . =~
" ?Sce Chan Statement a8
S . L. eiiiiimane Redacted-: -: -. - 1 .. . .. 7 777"
e i --E.:'_"-.Efff:.’,';::_‘"‘w‘"“"' Lol :::::';':l;';'.'JJIJJ._'.Z..'- """ . oL
A S e Redacted-—-:-::- :
- "o so Kedacea- o T UL UL - e
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outcome is inconsistent with Dr. Chan’s claim that Twin America has reduced bus
seating capacity to the detriment of customers. On the contrary, it is consistent with an
improved availability of buses for customers — an improvement in service. Moreover, Dr.
Chan contends that cross-ticketing may not decrease passenger wait times because
_passenger seatmg capauty limits on buses may be exceeded. The data show that the

.......................................................................... 1

..,_,_...-u-.-.____..-__._...._._._ .......................................................

!iedactei:l

26. This episode highlights the City of New York’s role in greatly affecting a tour company’s
ability to offer a successful service. It should be noted that CitySights and Gray Line are
not the only tour transportation companies loading and unloading at sites in Times Square
and other highly attractive tourist destination locations. To the extent that a lack of bus
stops creates a barrier to entry, it is within the power of the City to facilitate entry. If the
City were to conclude that tourists would benefit from the entry of additional double-
decker bus tour companies, it could actively promote the availability of additional bus
stops.

D. Cost efficiencies are welfare enhancing

27. The costs savings created by the synergies and efficiency improvements brought about by
the consolidation of the joint venture parties’ separate entities represent a welfare

f—F

iS¢ Chan Statoment at © ¥, (“Cross-ticketing could unly decrease wait time 1f there 1s enough free space on the
vehseles to accommodate the same number of passengers.™)
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28.

29.

30.

improvement. As [ discussed in my first statement, economic welfare is enhanced when
the same (or a higher) level of output is generated using fewer inputs. The lower costs
incurred by Twin America compared to the costs of the separate entities while generating
an improved service with more trips represents fewer inputs (capital and labor) being
used to generate a higher output. This improves economic welfare and is in the public
interest.

In a competitive economy, the resources made redundant by efficiency improvements
will be redeployed to more productive uses. This is a standard tenet in economics.
Antitrust analysis does not examine to what other specific uses and when the resources
freed by efficiency improvements are or will be deployed; rather, it focuses on whether
the efficiencies will be realized. In this instance, as I discussed above, efficiencies are
being realized.

Dr. Chan’s Analysis ef Price Changes Does Not Demonstrate the Exercise of
Monopoly Power or Establish that the Relevant Market is Double-Decker Bus
Tours

A. Dr. Chan’s market power analysis is flawed

Dr. Chan criticizes my analysis as inconsistent with the Merger Guidelines. She contends
that the relevant market is double-decker tour buses and that the joint venture enabled
Twin America to exercise market power. She seems to base her opinion on a few specific
facts. First, Coach increased the prices of its double-decker bus tours by 10-17% from the
previous month to February 2009, just prior to the joint venture, while in the period
February 2007 to August 2008, Caach had increased its prices only 1% to 3%.'” Second,
Twin America raised the prices of CitySights double-decker bus tours post-joint venture
by 10-17%.'® Dr. Chan asserts that these two facts indicate that the joint venture was able
to exercise market power to increase prices at a rate not previously attained. In addition,
Dr. Chan considers these two facts to be evidence that double-decker bus tours are in a
separate relevant market from other tours and tourist activities. Dr. Chan appears to
suggest that her identification of these two pieces of information constitutes an analysis
consistent with the Merger Guidelines. 1 disagree with Dr. Chan’s analyses and opinions.

Dr. Chan’s pricing analysis is both misleading and economically flawed. First, Dr.
Chan’s pricing analysis should not be interpreted as a hypothetical monopolist test under
the Merger Guidelines. This test seeks to delineate the relevant product market by asking
whether a hypothetical profit-maximizing monopoly seller of a candidate group of

'” Chan Statement at *f 13 and 14. Dr Chan also compares the February 2009 prices to the August 2008 prices,
whtch shows a lower price increase of 7% to 10% (See Chan Statement at Table 1b). The price increase 1s lower for
this comparison hecause Gray Line fares were higher in August 2008 than January 2009 due o fuel surcharges.
Coach lowered its fares 1n January 2009 back to 1s pre-fuel surcharge Fehruary 2007 levels

'¥ Chan Statement at 9 14
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products could profitably impose a small but significant and non-transitory price increase.
If the hypothetical monopolist would not find such a price increase profitable, the
candidate group of products is widened to include other products consumers would
consider to be alternatives, and the test is run again. The test is repeated with additional
alternative products being included at each iteration until a group of products is identified
for which the hypothetical monopolist would find it profitable to increase prices, thus
delineating this group of products as a relevant antitrust market.

31. Dr. Chan seems implicitly to represent her observation of Twin America’s fare increase
in February 2009 as being a hypothetical monopolist test in which she treats Twin
America as being a hypothetical monopolist of double-decker bus tours, However, Dr.
Chan’s analysis is no such test. She assumes that because Coach, and subsequently Twin
America on the CitySights branded tours, were able to raise list prices on double-decker
tours, this constitutes evidence of a relevant antitrust market.'”” Dr. Chan makes no
attempt to identify the appropriate candidate market for applying the hypothetical
monopolist test. Nor does she examine whether a price increase by a hypothetical
monopolist over a candidate group of products would be profitable given unchanging
other salient conditions such as costs, the overall level and character of demand, and
prices charged for substitute services.

B. Dr. Chan’s Analysis of Price Increases is Inconsistent with the Facts

32. Exhibit 3 presents a history of Gray Line’s prices over time. In percentage terms, price
increases ranged from 3.4% to 13.0% (see Exhibit 3). Focusing on Gray Line’s four most
popular double-decker tours, Downtown Loop, All Loops, Essential, and Uptown Loop
tours, prices increased $2 per adult ticket prior to August 2008 to reflect higher fuel
charges, and prices were increased again in February 2009 by $5 per adult ticket after
having been decreased in January 2009 by $2 per ticket to reflect lower fuel costs. *°

33. Dr. Chan refers to the February 2009 period as “the time when the joint venture
agreement was being finalized."?' This is factually incorrect. My understanding, based on

' r Chan seems to represent Gray Line's double-decker hus prices as increasing while its non-double-decker tour
prices did not. A review of Gray Line’s prices shows that this is not generally cormect. Exhibit 3 shows that belween
February 2007 and August 2008, Grav Line increased the pnees of some its non-double-decker bus tours (The
Histery Channel, Manhattan Comprehensive, Downtown & Statuc of Liberty, and Downtown & Empire State
toun) and lowcred the prices of scveral douhh.-du.kur hus tours (Mululmgual :md ShOWBlZ Imlder tours). The

.....
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35. In addition to the evidence that the price increases were not dependant on the creation of
the joint venture, Dr. Chan’s approach is not sufficient to establish that double-decker bus
tours are a separate relevant market and that Twin America has exercised market power.
Dr. Chan makes this claim by looking at Gray Line's and CitySights’ price increases in
isolation. Many other tours and attractions in New York City make up the full range of
competing alternative products to double-decker tours. Dr. Chan has performed no
analysis of which other tour products consumers might consider substitutes for double-
decker bus tours, and changes in the prices of those competing products. 1 have examined
the price changes of cther competing tours in New York City to determine if Gray Line
and City Sight tour prices were moving in isolation relative to other competing
substitutes. As Exhibit 4 shows, Circle Line increased its rates by 12.9% to 21.1% from
2008 to 2010, NY Water Taxi increased its fares by 25%, Harlem Gospel Tour rates -
increased 10% 2 The list price increases taken by Gray Line and Twin America are not
dissimilar to, and in many cases are lower than those taken by other competing NYC tour

* Promotions and discounts for double-decker bus tours are xlse a feature of pricing. For example, Twin America
vffers 8 web-special discount of 85 on the adult ticket price for both its Gray Line and City Sights double-decker bus
tours Including free admission to another attraction with the pnce of the deuble-decker tour ticket 15 also used to
promote tickets Discounting occurred before the joint venture and continues to occur, there is no evidence that the
level of discounting decreased after the consummation of the joint venture

B Tour prices appear to have increased n some other cities as well. [ understand from Caach USA that in Chicago it
increased the price of its one-day trollev and double-decker sightseeing tour by $4 to $29 for adults and by $2 to §17
for children in May 2008; it previously increased the pnice of its two-day adult ticket by $10 to $45 in May 2007

12



operators during the same time period >* NYC taxi fares were also rising during this time
period. In May 2009, the state legislature passed a resolution to increase the base fare for

" NYC taxis by $0.50 to $3.00 to cover a deficit at the Metropolitan Transportation
Authority; the fare increase came into effect in November 2009.%

36. Dr. Chan’s evidence and analysis of the relevant market and the exercise of market power
by Twin America are not economically sound. The increase in Gray Line’s double-decker
tour list prices prior to reaching an agreement with CitySights to form a joint venture and
Twin America’s decision to increase the prices of CitySights double-decker tours post-
joint venture are not sufficient evidence to conclude that the relevant market is double-
decker tour buses and that market power has been exercised by the joint venture.

37. Dr. Chan seems to rely heavily for her conclusxons on an mtemal Gray Line document'

................................................

............................

“unified management of the double-decker bus fleets has enabled significant efficiencies
from their integrated scheduling and know-how, as discussed above. However, this
statement cannot be validly read as evidence of market power created by the joint venture
in an antitrust relevant market. Business people do not use the word "market” to mean
antitrust relevant market, and it is completely invalid and unreliable to infer market
power or that double-decker bus tours constitute an antitrust relevant market fromRedacted

e emamTTTmTTILIL OTTOLLL L. LT e e e .. TSIt P rmes

V1.  Barriers to Entry are Low for Double-Decker Bus Tours in NYC

38. The desirable outcomes of competition are often-the result of the ease with which firms
can enter and exit a business. With ease of entry, if the price charged for a product by the
incumbent firm or firms is too high, another firm will enter at a lower price to capture
sales and profit from the incumbents. Similarly, if an entrant can generate the same
output as the incumbent firm or firms but at a lower cost, it will enter to capture share and
divert profits from the incumbents. Entry need not even occur to ensure that the
incumbents maintain competitive prices and costs — the threat of entry can be sufficient to
keep them in check.

39. Not surprisingly, given the importance of entry in maintaining competition, assessing
barriers to entry is a key part of an antitrust inquiry. As I discussed in my first statement,

* As an example indicating that double~decker tours compete with other tour operations, Exhibit 5 presents an
advertiscment appearing in the January/February Amtrak Magazine for Amtrak Vacations The ad offers a $53C tour
package to New York City, which includes roundtrip rail from Washington, DC, two nights’ accommodations at the
Belvedere Hotel or similar hotel, admussion to the Top of the Ruck and the option of either a Broadway show, All
L L0ps double-decker tour, or sdmission to the Empire State Building.

= http:/'www.yellowcabnyc.com/nyc-laxi/ny c-taxi-fares-increasc-sunday, aceessad on March 8, 2010.

* Se¢ Chan Statement at ¢ 3.
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barriers to entry into the double-decker bus tour business in New York City are low.”’
One of the most important indicators of low entry barriers looked for in an antitrust
inquiry is evidence that entry has in fact occurred. Here, CitySights is such an example
for double-decker bus tours in New York City. CitySights’ entry easily met the Merger
Guidelines key criteria — it was timely and created a profitable market impact.

A. Dr. Chan’s assertion that regulatory barriers exist is without support

40. Dr. Chan appears to make the claim that entry into the double-decker bus tour business in
New York City would be difficult because there arc no stops available for a would-be
entrant.* This apparent assertion is without support. There is no evidence to suggest that
the City would be unwilling or unable to allocate stops to an entrant if doing so would be
in the consumers’ interest. As I noted above in relation to the movement of Twin
America’s stops in Times Square, it is within the power of the City to issue, revoke, or
move bus stops at its reasonable discretion and thus, influence the supply of bus tour
services operating within the City

B. Barriers to entry are not increased by the JV’s use of best practices

41. Dr. Chan also appears to argue that the efficiencies created by the joint venture increase
barriers to entry because an entrant would be unable to match the low cost levels Twin
America can achieve.” This argument is also without merit.

42. The efficiencies the joint venture has created, as discussed above, are largely the result of
applying best operating practices from each of the two separate entities to the combined
entity. These cost savings are not simply the result of the combined entity's having
greater purchasing power. A potential entrant with superior operaﬁng practices could
have competitive or lower costs without being as large as the incumbent. Again,
CitySights is evidence that this can happen. CitySights was a small entrant operating only
eight buses, but it chose an efﬁcient operating strategy that enabled it to grow and

is that many of the operating pr_qqtgqqs ____________ Redacted - .7 _
adopted by the joint venture were e R _egqgggd ___________________
T rriilRedacted- il B _____ Nothing in Dr Chan’s

e e e e e LT el s s h e s mh e i e maae e aemarasamectT il zaea

analyses of entry barriers causes me to change my opinion that entry is likely and can be
achieved in a timely manner and at sufficient scale to discipline any anticompetitive
exercise of market power by the joint venture.

S See Willig Statement at %% 34-46.
# See Chan Statement at 9 18,
¥ Se¢ Chan Statement at 9 22
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1 declare under penalty of perjury
that the foregoing is true and correct.
Further, I certify that T am qualified
and authorized to file this Verified
Statement.

Executed on March 10, 2010
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Robert D. Willig
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Exhibit 4

Competing NYC Tours Rates
Aduft Child
Company 2008 2089 2018 2008 2009 2010
Circle Line Sightseeing (3-hr cruise) 83100 $34 00 §$15.00 SIB 00 $21 00 $22.00
{2-hour cruise) $27.00 $30 00 $31.00 $16.00 $19{0Q $20.00
{The Beast) $19.00 $22.00 $23.60 $13.00 $16 00 $1700
{7S-min. cruise) $21 00 $24 00 $2500 $13 00 $16.0¢ $17.00
(75-min. cruise Special mel in AAT tour)
NY Walerway 90-min $26 00 $26 00 $26.00 $1500 s1500 $15.00
NY Water Taxi (Harbor Pasa) S20 00 $25 00 52500 $1500 SIS 00 $15.00
(Statuc of Liberty Cruise Special) $2500 $1500 $15.00 $1500 S1500 $1500
SOL Ferry s12.00 $12.00 St2oe $5.00 $5.00 $SU0
Manhattan By Sail * $39.00 $39.00 Si700 $1700
ESR $20 00 $20 00 $20.00 $14.00 $14.00 $1400
Skyride $29 50 £36.00 $35.00 $21.50 SIg 00 $25 00
Top of the Rock $20.00 $20 60 $21.00 $13.00 $13.00 $14 00
Harlem Goapel (TG1) $50.00 $55.00 $55.00 $35.00 $3900 $3900
(1G2) $50.00 $55 00 $55.00 $35.00 $39.00 539.00
I.iberty Helicopter (T.adv Liberty) S1100 $120 00 $12000 $11a 00 $120.00 $£120.00
{Big Apple) St40 20 S150.0¢ $150 00 $140.00 $150 00 £150.00
(New York NY) $204.00 $215.00 21500 $204.00 $21500 $215.00
Manhattan Helicopters (1:xpreas Saver) N'A N:A s12500 N/A N/A $125.00
(Expreas) $17500 $175.00 $170.00 $175 00 $175 00 $170.00
(Deluxe) NiA $205.00 $205.00 N'A $205 00 $205.00
Madame lussaud's $3246 $37.93 $38.65 $25.96 $30.35 53103
MoMA $20.00 $20.00 $2000 Free Frec Frec
Metropolita Museum . $20.00 s2000 Free Free
Guggenheim Museum . $18.00 1800 $18.00 $18.00
Museum of Natural History S1500 $15.00 1500 L3 © $600 900
Muscum of the City of New York $7.00 $S.u0 $1000 $7.00 $900 $10.00
Ripky's Believe it not 2704 $29.21 $20.21 $20.53 82162 $21.62
Ground Zem Muscum Workshop $25 00 $25 00 $2500 s19.00 $19.00 Sio.0e
Tritbute WTC Vador Center sioon 3$10.00 $1000 $10.00 $10.00 SHo.uu
UN Tour SI3 U S16 00 $16 00 $7.50 $9.u0 9 G0
$$S Museum S10 00 S10.00 $wno $10.00 $10.00 S0 00
Intrepid S8 50 $19.50 $1950 $13 50 $14.50 sl4 50
\SG Entertaimment: Radio City Tour . SIE % $18.50 $10.00 stoou
MSG Al Access Tour . $18 50 $18.50 $12.00 S1200
On Location Tours {TV & Movie ad) $36.00 $38.00 $40.00 §$22.00 $22.00 $24.00
{Sex & the City) £3900 $32.00 $43.00 N/A NiA N:A
(Gosstp Gurl) N'A $40 00 $42 00 NA $10 00 $4200
(Sopranos $$2.00 $44. 00 $46.00 $22.00 N'‘A NA
(Central Park) $1700 $20 00 §22.00 $12.00 S12.00 $14.00
Amadeo [ravel Solutions (Boston) $149.00 $149.00 $1490C8 $149.00 S14900 $139.00
(Philadelphia) S149 00 s19m S14900 $149.00 S14900 $149.00
¢ Washmngton) SL49.L0 S149.00 S149.00 S139.00 ST oD $14900
Dinner Crmacs
Spictt Crusses. Sun-Thur 5104 %4 $98 29 S 62 NA NA N'A
Fri - S124 89 $108 93 Stin 26 N‘A NA N'A
Sat S124 89 $iti 59 si1292 N'A NA NA
Bateaux” Sun-Thuer 514 84 515282 15415 N/A NA N'A
Fn $164 79 Slas 12 $167 45 NeA NA NiA
Sat S164 79 S172.77 $174.10 NA NiA NA
World Yacht: Sun-Thur $116.28 Siz8 $11980 NiA N/A N:A
qFri + Sat s121.97 Si3792 S134 98 NA VA N-A
Susday Irunch (\ay-Oct) $72.47 $77.36 §75 18 NrA NA N-A

Nows © represons “No agreement”
Source IrgmrivVaiRaes pulf
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Exhibit 4
Competing NYC Tours Rates
Indexed: 2008 = 100

Adult Child
Company 200 009 2010 28 209 209
Circle Line (Average) .
Circle Line Sightveeing 3.hr cnuse) W0 1097 ns LTV AT 222
"2-hogr cnose) 1200 i} 1148 1010 J188 125¢
s The Benat) 1000 1i%R mi 1mic a3 108
(75-mm awse) 100 1143 ned 10n 1231 tWe
t15-min crusse Speaal el 1n AAT rour)
YY Waterway (Average)
NY Walerwny 50-mun 100 e 10¢ 0 0o 1000 tvgv
NY Water Tam {Harbor Pass) 1000 1250 12352 1.0 o 1000
{Statue of Liberty Crunie Spenid ) {0 30 W 1X0 100 v
SOL Ferry no 1000 1060 Lot 10e 100v
‘“ienhattan By Sal
ESB 100 wao Co 1000 1390 1o o
Skynde o 1220 1220 100 437 1163
Top af he Rock [le aan 1050 1¢e4a ana w17
{Harlem Guapel (1G1) (L] 100 1Go 1200 1154 1114
1TG2) 000 ttou 1160 Wi o 1114 itl4
Liberly Helicopter (Averagg)
Laberty Helicopter iLady Libaty) 1000 wel, 109} 1000 1191 1091
(Big Appic) 1000 1M1 1071 1000 16571 1071
(New York NY) 1000 105 4 1054 W03 105 4 1024
Menhatian Hellcupters (Average)
Wxnhattan Helicopters | Expresa Saver)
{{(Express} 1000 100G 71 000 100 971
¢ Deluxe)
Madame Tussend's (Average)
fadame Tussaud’s 1000 11€9 1191 i000 1159 119%
MoMA lecdit wen 100
IMetropolitan Museum
Goggenheun Maseam
Museum of Natural History 100 106 ¢ i000 10090 1500 (R AY1]
Musoum of the City of New York 1006 1286 1429 1000 1286 1429
Ripley’s Heheve :t not 1W00¢ 1080 1080 0o mss 13
Ground Zero Museum Workshop o 120¢ 1000 1900 oo 1000
Tnbute WTC Viasior Center o LWov 1wo o 1000 oe
UN Tour (Average)
UN Tour 1030 [RLES 1185 ot 12¢0 1o
398 Museum 1000 19 1000 e 10C 0 1000
Inirepid 160 s 4 109 4 i 7 074 1073
MSG Ent=rtnment Radio City Tour
MSG All Access Tour
On Locatien Tewrs (Average}
On J.ocation Tows {TV & Mowvie od) 1000 108 6 1111 000 100t 091
(Sax & the City} {6 H] 1077 nis
(Gossp Cisd)
( Soprancs 1y 1048 1095 100.0
{(Central Pari) wo 1176 1294 (e o] 1000 1167
|Hmadeo Travel Solutions (1verage)
Anndes Travel Scl (Boston) 1o {mD 106G 0 wce 1000 1002
Phitadelphea) [ Hd ton G o [ V1] 000 1o
(Waslungwon) 1060 00 1000 i H HL 100
Dinser Cruiscs {Averags)
Dinvner Crunes
Spint Cruisee  Sus-Thur o ¥37 WS
Fn 0.8 872 -]
Sx weo BY 4 N3
Boteaus (A\verage)
Batequx San-Thur o 105 5 106 1
Fa Ut w8 1015
Sat VARl led g 10836
Warld Facht (Average)
World Yacle Sun-Thur HEJ FLAN ] L2 T3
Fn « Sst 0en 78 045
|Sumday Brurch (May-{et) 10 106 7 In3 7
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[AKE A VACATION FROM VACATION PLANNING.

Amtrak Vacations® All it takes is one call.

With Amtrak Vacations, the relaxation begins long before you get to your destination. It begins the moment you step
on the train. On Amtrak® you can eat, sleep and relax in comfort as you enjoy the ever-changing scenery. And our
all-inclusive packages mean you won't have to worry about booking hotels, renting cars of buying sightseeing passes. Whether
you're interested in a jong trip or just a quick getaway, we offer the easlest, most enjoyable way to see America’s greatest
destinations—like Washington, DC, Chicago, San Francisco, Glacier National Park and many more. We can even create a
custom package for you. 50 call 1-800-AMTRAK-2 for reservations. Or to learn more, visit Amgtrakvacations.com.
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APPENDIX

Applicants’ Reply to the Comments of
Transport Workers Union AFL-CI0, Local 225
The ncwly-elected TWU President has submitted comments on behalf of the
TWU Local 225 that in many cases have nothing to do with the sole question in this
procceding, i.e., whether the Applicants have met the standards for approval of control of
Twin America under 49 U.S.C. § 14303. See Comments of the Transport Workers Union
of Amcrica, AFL-CIO, Local 225 (filed Jan. 29, 2010) [hercinafter “TWU Comments™].

Moreover, TWU's comments are not representative of all members, and may not even be

Prelude to a point-by-point rcbuttal to TWU's comments, it bears note that TWU
represents only one driver of the Twin America buses.! Apart from that one driver, the
Twin Amcrica drivers arc represented cither by the Teamsters Union or the United
Scrvice Workers of America, neither of which unions havc chosen to participate in this
procceding. The Teamsters union represents (with the exception of the one TWU driver)
the drivers of the buses formerly operated by 1BS (i.¢., the Gray Line buscs), while

USWA represents the drivers of the buscs formerly operated by CitySights, The

' TWU also represents drivers of an entirely separatc bus scrvice that 1BS operates
under a contract with New York University. That NYU scrvice was not part of the Twin
America transaction.



bifurcation in union representation of the drivers is a function of the continued cxistence
of collectively bargained agrecements that pre-datc the Twin America transaction. The
mcrger of the IBS/Gray Line tourism transportation operation with the CitySights tourism
transportation operation did not affect those agreements, which remain in place.

With the exception of one driver, TWU represents Twin America ticket sellers
and tour guides for the Gray Line buses, employees not directly involved in
transportation operations and only a portion of the company’s overall workforce. These
TWU employees remain employed by a Coach USA-controlled motor carrier, GL Bus
Lines, Inc. (“GL Bus™). However, under arrangements with GL Bus the services of these
persons are provided to Twin America, which controls the payroll of these employecs.
Thus, the March 31, 2009 memorandum issucd by Mr. Tom Lcwis, Senior Vice President
of Twin America, to the TWU cmployces, attached as Ex1/1ibit 2 to the TWU Comments,
was and remains accurate.?

Applicants sct forth below a point-by-point response to each of the TWU

assertions and rcquests for clarification:

TWU Claim: TWU observes that Twin America maintains two scparate flects of
buses: red Gray Line buses and bluc CitySights buses. TWU Comments at 6-7.
Response: As Twin America has previously explained, Twin America continucs

to operate under each of the trade names previously used by its members. The situation

*The Verificd Application correctly states that thc Twin America drivers arc
cmployed by its members. Thus, IBS has a contract with the Teamsters to employ all but
one of the drivers of the buses opecrated by the Gray Linc side of the Twin America
business. The CitySights drivers are employed by JAD Transportation, Inc., a third party
which contracts with CitySights to supply the drivers.
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is analogous 1o the Delta/Northwest and the Texaco/Shell mergers, under which both

trade names continue to be used well after a merger transaction. Nonetheless, Twin

———tLtL L LT L Lo
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TWU Claim: TWU alleges that the Application in this procceding fails to state
that the CitySights applicants have attained control of GL Bus Lines, Inc., a motor carrier
alrcady controlled (with STB approval in Docket No. MC-F-20948) by Stagecoach,
Coach USA and affiliated companics. TWU Comments at 8.

Response: The CitySights applicants have not attained control of GL Bus Lines,
Inc. Neither Twin America, CitySights Twin nor Mr. Marmurstcin have gained control
of GL Bus, and thus no application by any of those partics for control of GL Bus is

Nnecessary.

TWU Claim: TWU makes some confusing allegations about IBS’s former use of
the “Gray Linc New York Sightsceing” and “Gray Linc of New York” trade names.
TWU Comments at 8.

Response: TWU’s comments on the trade names [ormerly used by IBS bear no
relevance to the pending Application for control of Twin America. Twin America today

continucs to use the Gray Line New York Sightsccing trade name.



TWU Claim: TWU aobserves on page 9 of its comments that the double decker
buses contributed to Twin America by IBS arc placarded to reflect that they are owned by
IBS and operated by “Grayline NY Tour, Inc.”

Response: Thesc arc the same buses that IBS owns and that it has leased to Twin
America as per the lease attached as Exhibit 8 to the TWU Comments. Such lcases
between regulated cntitics are commonplace in the motor carrier industry and the

IBS/Twin America lease is fully compliant with FMCSA leasing regulations at 49 C.F.R.

Par_t_?’%_'é ~ ... Redacted ::
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" ""Redacted. . . B Further, Twin America has filed
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with New York State to use the trade name Gray Linc New York Tours.

TWU Claim: TWU claims that the IBS bus lease agreement at Exhibit 8 of the

TWU Comments (which observes that the buscs will be used in sightsecing services in

" New York) contradicts Mr. Kinnear’s Verified Statement, which states that the buses are

used in interstate scrvice. TWU Comments p. 10.

Response: There is no contradiction. As Mr. Kinncar has shown in his Verificd
Statement, the buses are operated in conjunction with agreements under which somc
passengers arc traveling undcer through travel arrangements from/to points outside of New
York City. Thus, the fact that buses do not physically transport pcrsons outsidc of New
York City docs not mean that they are not used in interstate commerce, In fact, Mr.
Kinnear never claimed that the double decker buses are uscd to transport passengcers

across statc lines. On the other hand, Twin Amecrica’s flect of traditional motorcoaches



leased from IBS arc available for interstate charter use and are in fact uscd to conduct

such charters across state lines.

TWU Claim: TWU raises a question at page 11 of its Comments about the
distinction between buses being “provided” versus “contributed” by IBS to Twin
America and questions the basis for the March 18, 2009 press statement issued by
Stagecoach Group stating t{lal it contributed $22.5 million in assets to the Twin Amcrica
joint venture.

Response: In this context, there is no difference between providing and

contributing and thus the terms have been used interchangeably. Further, the $22.5

TWU Claim: TWU notes at pages 11-12 of its Comments that Applicants have
stated that Twin America transports passengers between hotels in New Jersey and New
York City, where they board the double decker buses and that Applicants have conducted
occasional interstate charter operations with the motorcoach buses now lcased by Twin
America. TWU criticizes the applicants for not providing evidencc of these operations or
identifying the vehicles and cmployees used. |

Response: Applicants do not understand that it is their obligation to demonstrate
which vehicles and drivers arc used for each service they provide in a control application
of this sort. Nothing in the Board’s rulcs or precedents requires or suggests that

Applicants bear such a burden. Nonetheless, since TWU has raised the issue, Applicants



will respond. The services to/from New Jersey arc provided in vans leased by Twin
Amcrica from IBS with Teamsters drivers employcd by IBS. Such services are offercd
on requcst at the following hotels in Sccaucus, New Jersey: Hilton Garden Inn; Holiday
Inn; Embassy suitt;s; and Hampton Inn.

With respect to the charter operations, Twin America has used the motorcoaches
Icascd to it by IBS to conduct several interstate charter operations., For example, on
January 29, 2010, a charter was opcrated from Brooklyn, NY to Falls Village, CT. On
Fcbruary 7, 2010, a charter was opcrated to Atlantic City, NJ from Brooklyn. On
February 14, 2010, another charter was operated between New York City and

Washington, D.C.

TWU Claim: TWU asserts at page 12 of its Comments that Twin Amcrica
claims to operate a service from New York City to Woodbury Commons, a shopping
center in upstatc Ncw York.

Response: Twin America did not make this claim. Mr. Marmurstein noted in his
verified statement submitted with Twin America’s November 17 reply that CitySights
offered this New York City-Woodbury Commons service pre-merger, but does not claim
that Twin America offers the service, which it does not. Rather, that scrvice is provided

today by a Coach USA subsidiarv. Twin America sells tickets for this service.

TWU Claim: TWU notcs on page 12 of its Comments that the Peter Pan Bus

Lines website shows a picture of a CitySights bus with the “CitySights NY"” tradc name



on the side of it and observes that Applicants have not claimed to be using that trade
name.

Response: The trade names that Twin America uses to display its services on the
sides of its buses or clscwhere are not relcvant to the control Application here at issuc. It
is not clear what point TWU may be attempting to make here, but the critical point for the
Board’s purposes is that Peter Pan and Twin America have a through interstate
transportation arrangement sufficient to trigger Board jurisdiction undcr which they
jointly transport persons between New York City (where passengers are transported by
Twin America) and points in Connecticut and Massachusetts served by Peter Pan. TWU

does not disputc this.

TWU Claim: TWU statcs that the CitySights buses are marked as opcrated by
“United Bus LLC" and that they display the MC and DOT numbers of that entity. TWL

Comments at 12,
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TWU Claim: TWU observes at page 12 that Twin America merged the assets
and operations of the Gray Line and CitySights businesses and asks for clarification of
the entities that were party to the Twin America transaction.

Respense: The identities of the Applicants are clear from the STB filings.



TWU Claim: TWU observes at page 13 that Gray Linc New York Tours, Inc.
was a predecessor to the IBS operation previously conducted under the Gray Line New
York trade name and states that it is “unclear if any of thc services of IBS actually arc
conducted under the Gray Line New York trade name.”

Response: The services previously provided by IBS under that trade name are
now provided by Twin America, which has registered the “Gray Linc New York” trade

nume with the State of New York.

TWU Claim: TWU states at page 13 of its Comments that the motorcoaches
controlled by Twin Amecrica are uscd in sightseeing operations in Ncw York City during
inclement weather and for certain tours.

Response: It is correct that the motorcoaches are used for some tour operations
within New York City (which are conducted in interstate commerce). The buses are also

used for charters between New York City and points in other states, as noted above.

TWU Claim; TWU claims at pages 13-14 of its Comments that Applicants have
not been clear about the name of the CitySights cntity that is a member of the Twin
America, LLC, and proceeds to list scveral corporate or trade names that it claims are
registered with thc New York State Department of State.

Response: CitySights Twin, LLC is the official name of the limited liability
company which is a member of the Twin America, LLC. Twin America officials have
made a filing with New York State authorizing the use of the trade namc “CitySights

New York” and use that trade name in their business.



TWU Claim: TWU claims that the transaction has resulted in the cancellation of
five tours, which it lists at page 14 of its Comments.

Response: Three of these five tours (Staten Island Tour, Cloisters Tour and

.............

Dinner Tour) were cancelled prior to the Twin Amcrica transaction based on Redacted
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websites of its Gray Line and CitySights brands. http://www.newyorksightseeing.com/

and http://www citysightsny.cony.

TWU Claim: TWU claims at page 14 of its Comments that Gray Line no longer
opcrates late night scrvice since the transaction.
Response: Twin America continues to offer and provide late night service to

meect passcnger demand.

TWU Claim: TWU argues at pages t4-15 that IBS has reduced the number of

buses and frcquencies operating in New York and has transferred some buses to Chicago.


http://www.newyorksightseeing.com/
http://www.citysightsny.com/

TWU Claim: TWU argues at page 15 that the reduction in the numbcr of Gray
Line buses has lcd to a diminution in the frequency of service by Gray Linc and that
CitySights buses operate on diflerent routes, thereby lcaving Gray Line passengers with

reduced scrvice.

Response: 7 " Redacted-." "
3 Iiédacté_‘d
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TWU Claim: TWU recites on pages 15-16 certain facts concerning the operation
| of two separate brands by Twin America and allcges that Gray Line and CitySights “are
two scparatc companics.”
Response; At present, there are two flects and two separate sets of employecs
represented by different scts of unions, a fact driven by the existence of differcnt
collectively bargaincd agreements, which pre-date the Twin America merger, covering

employecs that scrve Gray Linc and employees that serve CitySights. Twin America is

.....................................

TWU Claim: TWU allcges at page 16 that Alexander Dennis, the company that
manufacturcs the buses used by the Gray Line brand, is controlled by the President and
CEOQof Sta'gccoach and that competitors cannot buy buscs manufacturcd by Alexander
Dennis.

Response: Alexander Dennis is not controlled, as TWU alleges, by Brian Souter,
the President and CEO of Stagecoach. Mr. Souter has a minority interest in Alexander
Dennis, which sclls buses to operators all over the world, including sightsecing or transit
operators in the District of Columbia, Las Vegas and Toronto. TWU's allegation that

competitors cannot purchasc such buscs is not correct,
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TWU Claim: TWU allcges at pages 16-17 that an alleged cut in the pay of its
tour guide and ticket scller members as a result of a new collectively bargained
agrcement explains the cost savings cxperienced by Twin America in 2009,

Response: [t is not corrcet that there was a pay cut or that the new collectively

bargaincd agrcement accounts for the post-merger cost savings. The new agreement to

which TWU refers was ° .- Redacted: 1 .
Redacted
B _:_: Redacted -------- that Twin America has realized arc discussed in detail in the

......................

Verified Statements of Twin Amcrica’s CEQ, Zev Marmurstein, and Professor Robert D.

Willig, as well as the Applicants’ March 10, 2010 Reply.

TWU Claim: TWU states on page 17 of its Comments that Gray Line raised its
fares 10% and claims that “fj]Just before the transaction . . . was finalized CitySights, LLC
raiscd its ticket prices to fall in linc with the IBS ticket prices.”

Response: IBS increased its farcs on most tours, cffective February 1, 2009, prior

to the Twin Amcrica transaction. Twin America subsequently raised the price of
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CitySights tours consistent with price incrcases occurring in New York City for almost
all transportation tours and flagship tourist attractions generally. The price increasc is

discussed in Applicants’ Reply and the Verified Statement of Professor Robert D. Willig.

TWU Claim: TWU argucs on pagc 18 of its Comments that the Twin America
doublc decker buses constitute a “unique” market that is “vastly different from any of the
‘competitors’ claimed by the applicants.”

Response: Applicants’ Reply and the Verificd Statcment of Professor Robert D.

Willig address the question of market definition.

TWU Claim: TWU providcs a description on pages 18-20 of its Comments of
some of the transportation sightseeing services with which Twin America competes.

Response: TWU's description of Big Taxi Tours (a doublc decker operator) and
Onboard New York Tours (a mini-bus operator) on pages 18-19 is generally accurate to
the extent that TWU indicates that these are smaller transportation sightsecing
companies. So too was CitySights when it began to compete with other New York tours

and attraclions.

TWU Claim: TWU claims on page 19 of its Comments that Gordon’s Guide
Tours only operatces a tour in the Adirondack Mountains of New York and thus is not a
competitor of Twin America.

Response: TWU’s assertion is not truc. Gordon’s Guide identifics multiple tours

in the New York City arca. Sce http://www.gordonsguide.com/gg _search.cfm.
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TWU Claim: On page 20 of its Comments, TWU takes issuc with the
proposition that walking, helicopter, boat and other tours are compctitive with double
decker tours,

Response: TWU misses the key point that Twin America competes with these
other tours for passengers. Each of these different types of transportation tours competes
with Twin Amecrica, as do other bus company tours. And that includes Segway tours,
which are offered just north of New York City, at a point accessible by train from the

City. See http://offmanhattan.com/2009/09/10/segway-nyc-tours/.

TWU Claim: TWU argues on page 20 of its comments that the Party Bus is not
competitive because its vchicles are designed for parties rather than transportation tours.
Response: Again, TWU misses the point the Party Bus offers another

transportation tour option that competes for passcngers just like Twin Amcrica.

TWU Claim: TWU criticizes Profcssor Willig at page 20 of its Comments for
not mentioning that New York Water Taxi is a partner with Gray Line in the NYC Ducks
venture.

Response: TWU is wrong. Coach USA — not Twin America o, its Gray line
flcet — is a partner with New York Watcrways (not New York Watcr Taxi) in NYC

Ducks, an amphibious tour of New York.

-14-
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TWU Claim: TWU criticizes Applicants at pages 21-22 of its Comments for
failing 10 inform the Board about pénding New York City legislation that TWU claims
would change the “landscape™ in New York in rclation to double decker tours,

Response: Applicants did not, and do not, belicve that any legislation that New
York Ci'ty might be considering is relevant to their request that the Board approve the
control application pending before it in this proceeding. Further, the bills that TWU
describes are from the 2009 session of the New York City Council. Thosc bills were not
cnacted by December 31, 2009, the end of last year’s Council legislative session, and
they therefore expircd. Similar measures have thus far not been introduced in 2010.

One of the bills from the last legislative scssion, Intro. 836 (which TWU
incorrectly identifies as Intro. 846 on page 22 of its Comments), would have required

sightsccing buses to obtain approval from the New York City Department of Consumer

T T T T e

Affairs for routes and other operational elcments.i - ] Redacted
: ...... Redacted":'.'.'_'_"_'_'_ ''''''''''
bt T T I T T T T e T e e
: ."Redacted’ The bill was not cnacted.

Amcrica’s bus stops arc already subject to approval by the New York City Department of

Transpontation.
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TWU Claim: TWU claims on the basis of a September 2009 New York City
rcport attached as Exhibit 13 to its Comments and discusscd on page 21 of its Comments
that there arc 12 licensced sightseeing companies-opcrating 250 buses in New York City
and that Twin America controls over half of this total, namely, 154 buses according to
Ross Kinnear’s Verified Statcment.

Response: Applicants have no way of judging the accuracy of the number of
buses or licenses set forth in the report. However accurate, the number cited underscores
that Twin America has a good dcal of competition from other bus providcrs. Notably, the

City docs not issue scparate “double decker” licenses.

TWU Claim: TWU suggests at page 21 that the New York City Department of
Consumer Affairs, which currently licenses sightseeing companies in the City, may be
unaware of the existence of Twin Amcrica.

Response: TWU is wrong. Twin America holds a license issued to it by

NYCDCA.

TWU Claim: TWU claims at page 22 of its Comments that Twin America
“alrcady controls the best bus stops in the city from the standpoint of proximity to the
most visited tourist destinations.” It procecds to suggest that if the above-mentioned
bills were enacted into law, “potential competitors could find themselves shut out of the

market.”
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Response: TWU’s speculauon is pure conjecture and completely unfounded.

..............................

_______________

that Twin America has some sort of exclusive hold on all bus stops in thc City that arc
near prime tourist destinations. The City controls and assigns stops. And Twin America

often shares stops with other transportation tour companics and the transit authorities.

TWU Claim: TWU takes exception at page 23 of its Comments with Ross
Kinnear’s claim that a 9.5% reduction in Gray Line revenues betwcen 2008 and 2009 was
the result of weak economic conditions. TWU argues that Gray Line’s revenues declined
becausc CitySights was a more aggressive competitor.

Response: It is beyond dispute that the U.S. cconomy in general, and cconomic
conditions in Ncw York in particular, deteriorated dramatically in the latter half of 2008,
at the outset of the recession. This led to a significant decline in tourists in New York
during that time and thus a decline in ridership on Gray Linc. While Gray Line also
faced competition from CitySights and othcr sourccs in 2008, so too did it face such

competition in 2007 and in prior years.
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TWU Claim: TWU claims at pages 23-24 that Twin America has stopped
maintaining plastic domes that it places over the top of the double decker buses during
inclement weather.

Response: Twin America continues fo maintain the domes as CitySights and
Gray Line did before the transaction. The domes arc regularly cleaned for the bencfit of
passengers. Twin America has not reccived complaints from passengers about the

domes.

TWU Claim: At pages 24-25 of its Comments, TWU offers a hodgepodge ot
claims about the threat to its members of cross-ticketing as between the two Twin
America brands.

Response: TWU correctly observes that the tour guides and ticket sellers who
work for the Gray Line side of the business are TWU members, while the employees who
work for the CitySights side of the business are membcr's of the United Service Workers
of America (USWA) union. TWU is also correct that USWA has a contract with JAD
Transportation, Inc. (“JAD™). JAD is a non-carrier that is not a party to the transaction,
which supplics drivers, tour guides and tickcet sellers to Twin America.

Nonc of thesc facts arc rclevant to this Application for control. Nor is the
question of the level of compensation of the TWU and USWA workers, which TWU
attempts to inject into this procceding. As Applicants have stated, their collectively
bargained agreements remain in place post-merger. Likewise, their cmployeces have lost

no previously held rights under the applicable labor laws.

-18-



Cross-ticketing will benefit passcngers. The ability to cross-ticket is, in fact, one
“of the efficicncy, cost-saving and service benefits of the transaction. TWU’s speculation

about whether its members versus members of a different union will service cross-
tickcted passengers is a matter to be determined by the unions under federal labor law
and not a factor rclevant to the Board’s detcrmination in this control proceeding.

Adequacy of transportation is a relevant consideration in this procceding. In that
rcgard, TWU has failed to show that cross-ticketing will reduce transportation options or
the quality of service. In fact, the opposite is true. Further, TWU has not alleged that -
Twin America will violate any law or collectively bargained agreement to which TWU is

a party by utilizing cross-ticketing.

TWU Claim: TWU claims on page 25 of its comments that TWU workers have
suffered a loss in hours since the creation of Twin America because the buscs have been
speeded up. TWU further claims that this has reduced tour quality and creatcd unsafc
operating conditions.

Response: TWU’s allegations are unfounded. Twin America has not required
drivers to “specd up” the buses and anyone familiar with New York City traffic would
find such a claim absurd. Further, TWU’s cffort to attack Twin America’s commitment
to safety by citing to one unfortunate accident is entirely outside the bounds of the issues

relevant to this proceeding.

TWU Claim: TWU on page 25 expresses concem about the economic health of

Twin America.
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Response: This conccrn comes only two pages after TWU complains (as if it
were contrary to the public intcrest) that Twin America is highly profitable. TWU’s
concern about Twin America’s economic health is supposedly based on one isolated
incident where, duc to a change in payroll companics, payroll checks were drawn on the
wrong account. This was a onc-time error associated with the unification of the
IBS/Gray Line and CitySights payroll accounts, and was entirely the fault of the payroll
company. Further, to address the problem, Twin America managers were promptly
dispatched with cash to pay the workers. This gencrated a letter of appreciation from the
very same person who wrote the TWU Comments. See Exhibit 3 to this Appendix.

TWU also claims on page 25 that Twin America “has been late forwarding dues
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_»‘iﬂ;w;s Transport Workers Union of America
é . Ac %‘ , 10-20 Banta Place - Suite 118 - Hackensack, New Jersey 07601
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S AmERY”; Local Officers
4FL.c\O Karen Fleming Richerd Ventola  Anthony Celeste Andy Sydor
President Ex. Vice President Sec/Treasurer Recording Secretary
Executive Board
Mensan Kinvi " Max Carames Todd McGue
Branch1 Branch 11 Branch 111

Mr. Zev (Mark) Marmurstein
Gray Line NY Sightseeing
49 West 45" Street

New York NY 10036

Dear Mark,

The members of the Transport Worker's Union Local 225 and all Members of the
Gray Line New York Sightseeing Family wish to thank you for your gracious
hosting of our annual holiday party at Planet Hollywood. The food was delicious,
the drinks plentiful, and the DJ rocked. The raffle was a fun and gensrous
diversion. The Family Members were, of course, overjoyed to be under one roof.

We also wish to thank you for your rapid deployment of solutions to the recent
occurrence of bouncing payroll checks. We trust that the conversion from ADT to
another check maker has been adjusted, such that bouncing payroll checks wili
not happen in the future.

We also wish to verify that we are using the correct address for service and
correspondence for GL Lines Inc. Should changes occur, please notify the
Bargaining Unit in writing immediately so that we can adjust our records
accordingly. : :




VERIFICATION

My name is Ross Kinnear. and | am Vice Prestdent. Chief Financial Otticer and
Treasurer of Coach USA. Inc. [ herehy verify under penalty of perjury. under the laws of the
United States of America. that all information supplied in connection with the foreguing Reply
of Applicants to Sur-Reply of the New York State Attorney General and to Comments of
Transport Workers Union AFL-CIO. Local 225 Twin America. as 1t relates to Coach LSA. Inc
and International Bus Services, Inc.. is true and correct to the best of my knowledge. | know
that willful misstatements or omissions of material facts constitute Federal criminal violations
punishable under 18 U.S.C. 1001 by imprisomnent up to tive vears and tines up to $10.000 for
cach offense. Additionally. these misstatements are punishable as perjury under IR U.S.C. 1621,
which provides for fines up to $2.000 or imprisonment up to five years for each otfense.

Dated: March 10, 2010



CERTIFICATE OF SERVICE

I certify that I have this 10™ day of March 2010 served a copy of the public version of the

Reply of Applicants to Sur-Reply of the New York State Attorney General and to Comments of

Transport Workers Union AFL-CIO, Local 225 by Federal Express on the parties listed below

and that a confidential version will be served on those parties that execute the Undertaking under

the terms of the Protective Order entered in this proceeding:

U.S. Department of Transportation

Federal Motor Carrier Safety Administration
1200 New Jersey Avenue, S.E.

Washington, DC 20590

U.S. Department of Transportation
Office of the General Counsel
1200 New Jersey Avenue, S.E.
Washington, DC 20590

James Yoon .

Assistant Attomey General

Antitrust Bureau

New York State Office of the Attorney
General

120 Broadway, Suite 26 C

New York, NY 10271

U.S. Department of Justice
Antitrust Division

950 Pennsylvania Avenue, N.W.
Washington, DC 20530

New York State

Office of the Attorney General
The Capitol

Albany, NY 12224-0341

Karen Fleming

Transport Workers Union of America
10-20 Banta Place, Suite 118
Hackensack, NJ 07601

e M —

David H. Cobum




