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******************************* 

PLAINTIFF STATES' MEMORANDUM OF POINTS
 
AND AUTHORITIES OPPOSING CAREMARK INC.'S
 

MOTION TO DISMISS
 

The Plaintiff states1 respectfully submit this Memorandum of 

Points and Authorities in response to the Motion to Dismiss these 

actions filed by Caremark Ind. ("caremark"), having return dates 

of February 12, 1991, and March 22, 1991. 

1 This Memorandum is jointly submitted by all States, 
Commonwealths and the District of Columbia that have filed related 
actions in this Court. These plaintiffs are identified on the 
signature pages. 
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INTRODUCTION
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The Complaints properly assert claims upon which relief can 

be granted. Caremark and Sandoz Pharmaceuticals Corporation 

(NSandoz") are alleged to have agreed to distribute Clozaril by 

tying it to the purchase of a blood testing system, the Clozaril 

Patient Management System ("CPMS"); by fixing the price of this 

packaged sale; and by conspiring to monopolize the market for this 

unique and vital therapy. 

Purchasers, potential purchasers, and competitors have 

suffered and will continue to suffer substantial injury because of 

this restricted marketing program. The primary victims are among 

the most vulnerable members of our society: persons suffering from 

schizophrenia. Were it not for the restrained distribution and its 

attendant, excessive price, Clozaril would be in greater use today. 
I 

In evaluating Caremark's motion to dismiss, the Court must 

accept the facts pleaded as true and must construe them in the 

light most favorable to the non-moving party. Hospital Building 

Co. v. Trustees of Rex Hospital, 425 U.S. 738, 740 (1976)., "[A] 

complaint should not be dismissed for failure to state a claim 

unless it appears beyond doubt that the plaintiff can prove no set 

of facts in support of his claim which would entitle him to 

relief." Id. at 746. Particularly "in antitrust cases, where the 

proof is largely in the hands of the alleged conspirators, 

dismissals prior to giving plaintiff ample opportunity for 
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discovery should be granted very sparingly." Id. See also 

Radovich v. National Football League, 352 U.S. 445, 453 (1957) 

(suggesting that unless an antitrust claim is "wholly frivolous," 

it should not be dismissed); George C. Frey Ready-Mixed Concrete 

v. Pine Hill Concrete Mix Corp., 554 F.2d 551, 554 (2d Cir. 1977); 

Nagler v. Admiral Corporation, 248 F.2d 319 (2d Cir. 1957). 

Rule 8{a)(2) of the Federal Rules of Civil Procedure merely 

requires that the complaint give the defendant "fair notice of what I
 
the plaintiff I s claim is and the grounds upon which it rests." 

Conley v. Gibson, 355 U.s. 41, 47 (1957). A Sherman Act claim need 

only allege "enough data ••• so that each element of the alleged 

antitrust violation can be properly identified." Quality Foods de 

Centro America v. Latin American Agribusiness Development Corp., 

711 F.2d 989, 995 (11th Cir. 1983). The States have alleged more 

than enough information to identify each element of Caremark' s 

antitrust violation.s. Moreover, a motion to dismiss must be denied 

if the allegations contained in the complaint provide for relief 

on any possibie theory. Bowers v. Hardwick, 478 U.S. 186, 202 

(1986) (Blackmun, J., dissenting); Perinaton Wholesale. Inc. v. 

Burger King Corp., 631 F.2d 1369, 1375 n. 5 (lOth Cir. 1979); 

Bonner v. Circuit Court of city of St.Louis, Mo., 526 F.2d 1331, 

1334 (8th Cir. 1975), cert. denied, 424 U.S. 946 (1976). 5A C. 

Wright & A. Miller, Federal Practice and Procedure Sec. 1357, p. 

337 (2d ed. 1990). 

Notwithstanding Caremark I s assertions to the contrary, the 

discussion that follows demonstrates the States' properly have 
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alleged violations of state and federal law, have set forth more 

than adequate grounds for standing, and have sufficiently 

established the jurisdictional basis for this Court to exercise its 

authority to grant the relief sought by the states. 

In sum, the allegations in the States' Complaints provide 

Caremark with fair and ample notice of the claims against it and 

the grounds upon which the claims rest. Because, at this stage, 

the Court must accept the facts pleaded as true and must construe 

them in the light most favorable to the States, it must deny 

Defendant Caremark's Motion to Dismiss. 

ARGUMENT 

I. 

THE STATES HAVE STANDING TO BRING THESE ACTIONS 

The states' complaints assert claims sufficient to establish 

standing to bring suit. Each plaintiff State has standing to bring 

this action on behalf of: (1) itself, its institutions, agencies, 

departments, and divisions, and its political subdivisions; (2) as 

parens patriae on behalf of all schizophrenia patients and other 

natural person residents; and (3) as parens patriae on behalf of 

its general welfare and economy. Complaint para. 5. 2 

2 Citations to the "Complaint" are to the complaint in 
Minnesota v. Sandoz Pharmaceuticals Corp., 90 Civ. 8055. Each 
Complaint filed by the other states include SUbstantially identical 
allegations. 



A.	 The states Have Standing to Sue On Behalf
 
of Their Institutions, Agencies, Departments,
 
Divisions. and Political Subdivisions
 

Under sections 4 and 16 of the Clayton Act, 15 U.S.C. Sees. 

15, 26, a party may seek damages and injunctive relief for injury 

caused by violation of the antitrust laws. Each State sues in its 

proprietary capacity for both damages and injunctive relief on 

behalf of its. institutions, agencies, departments, divisions 

(hereinafter "agencies") and political subdivisions. Seeking to 
~ 

avoid the results of its illegal conduct, Caremark makes the 

sweeping and unsupported assertion that the states lack standing 

to sue on behalf of the state's "unnamed" agencies and political 

subdivisions. See Caremark Mem. at 6. 

1.	 Each state may sue on behalf of itself its 
institutions. agencies. departments, and divisions J 

i 

The Attorney General of each plaintiff state is authorized by 

statute or common law to sue on behalf of the State and the State's 
, 

agencies, without prior authorization and without limitation. See, 

~, Ariz. Rev. Stat. Sec. 44-1407; Fla. Stat. Sec. 542.27 (1988); 

N. Y. Exec. Law Sec. 63.1 (McKinney's 1982). The right of an 

Attorney General to represent the State and its agencies, even when 

the agencies are not identified or have not affirmatively 

authorized suit, is absolute. See,~, Florida ex reI. Shevin 

v. Exxqn Corp., 526 F.2d 266, 271-73 (5th Cir. 1976), cert. denied 

429 U.S. 829 (1976); Ohio v. united Transportation, Inc., 506 F. 

Supp. 1278, 1282-83 (S.D. Ohio 1981). Therefore, a state and its 

agencies are legally indistinguishable from each other for purposes 

I 

I
I
l 
1
I
1 

,
i 
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of this lawsuit. See Alaska v. Chevron Chemical Co., 669 F.2d 

1299, 1302 (9th Cir. 1982). 

Inherent in a State's suit on its own behalf is a suit on 

behalf of its agencies. Whether an agency is named or unnamed in 

the suit is therefore immaterial to the right of each State I s 

Attorney General to protect his or her State's interests under the 

antitrust laws. See Exxon, 526 F.2d at 274-75 (state attorney 

general has standing to maintain antitrust action on behalf of its 

agencies and political subdivisions that had not authorized suit).3 

2.	 The States have standing to represent as yet
 
unidentified political subdivisions
 

States also have standing to sue on behalf of unidentified
 

political subdivisions. In Exxon, 526 F. 2d at 266, the Fifth 

Circuit was faced with the argument raised by Caremark here. There 
:: 

!Exxon challenged the right of the Florida Attorney General, under 

state law, to initiate an antitrust action in federal court without 

explicit authorizatio~ from other departments, agencies, and .\ 
,.,

political subdivisions of the state. Id. at 267. Florida sought, 

as here, damages suffered by the state as a consumer, which accrued 

both to the state directly and to the constituent units of the 

state. 

The Fifth Circuit held that the Attorney General could bring 

the action in federal court on behalf of all state entities, 

3 New York v. Cedar Park Concrete Corp., 665 F. Supp. 238 
(S.O.N.Y 1987), cited by Caremark in support of its argument, is 
not to the contrary. As discussed more fully in the next point, 
the court in Cedar Park assumed the New York Attorney General had 
authority to sue on behalf of unnamed governmental agencies. 
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including political subdivisions that had independent authority to 

sue for antitrust damages, without affirmative authorization. The 

court left completely undisturbed the Florida Attorney General's 

unlimited authority to prosecute actions on behalf of its state 

agencies. Id. at 272-73. The court also held the Attorney General 

had standing to represent political subdivisions that had not 

authorized suit. The court left questions of which political 

subdivisions were represented by Florida until "the stage of thee] 

action .•• at which those questions will become relevant: the 

calculation of damages." Id. at 273 n.23. 

New York v. Cedar Park Concrete Corp., 665 F. Supp. 238 

(S. D.N. Y. 1987), is not to the contrary. Instead, the court 

reached a conclusion similar to the Fifth Circuit's in Exxon. 

Cedar Park addressed only whether the New York Attorney General 

could seek damages on-behalf of unidentified, quasi-independent 

state political subdivisions that had author~ty to sue on their own 
, 

behalf. 665 F. SUpp. at 241. Cedar Park construed N.Y. Gen. Bus. 

Law Sec. 342-b. Like the state court decisions analyzed in Exxon, 

Sec. 342-b provides that an action may be brought by the New York 

Attorney General upon the request of independent political 

subdivisions and public authorities. These entities may also sue 

for antitrust damages on their own behalf. Consequently, the court 

in Cedar Park merely dismissed without prejudice and with leave to 

replead claims on behalf of those subdivisions that had not 

authorized suit. 665 F. SUpp. at 241. 

Dismissal of the States' claims on behalf of unidentified 
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political subdivisions is inappropriate at this stage of the 

litigation. The issue of authorization to sue is more properly a 

subject of a motion for summary jUdgment, if the facts warrant it, 

than a motion to dismiss. Whether unnamed political subdivisions 

are represented by the states in this lawsuit can be resolved 

through discovery. Alternatively, if necessary under state law, 

the states may amend their complaints to name the specific 

political subdivisions on whose behalf they sue. 

Finally, Caremark I s demand that the complaints brought on 

behalf of unidentified political subdivisions be dismissed is at 

odds with the notice pleading concept which is at the foundation 

of federal practice. See Fed. R. civ. P. Sa. This is particula~ly 

so for those States who sue on behalf of all political 

subdivisions. The Complaint meets the notice and specificity 

requirements of federal pleading. 

B.	 Antitrust Standing Is Properly Alleged Under
 
sec~ion 4 of the Clayton Act for the States
 
and Their Agencies
 

Caremark contends that the States have failed to allege 

sufficient antitrust injury to sue for relief under the Sherman 

Act. The contention is based on the factually incorrect assertion 

that the states have not alleged that they or their agencies 

purchased Clozaril therapy and the legally incorrect assertion that 

the states lack standing because they are not "proper plaintiffs." 

In fact, the States have alleged that their agencies either 

purchased Clozaril or would have purchased Clozaril absent the 

illegal tie. As direct or potential purchasers of Clozaril and 
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CPMS" the states have standing to bring this action. Moreover, the 

states have alleged that they are potential competitors in the 

market for these services. Because the states allege that 

antitrust injury results from defendants' illegal conduct, they are 

entitled to injunctive relief. 4 ThUS, in this context, the 

question of whether the states purchased Clozaril or related 

services is relevant only to whether the states are entitled to 

damages. Caremark's Motion to Dismiss must therefore be denied as 

a matter of law. See Radovich v. National Football League, 352 

u.s.	 at 453. 

1.	 The states allege antitrust injury
 
to themselves and their agencies
 

The states' Complaints expressly provide: 

Plaintiff brings this action on its own
 
behalf, on behalf of its institutions,
 
agencies, departments, div is ions, and
 
political subdivisions that purchase health
 
care goods and services •...
 ~r 

Complaint para. 5 (emphasis added). 

The purchasers of Clozaril, inclUding
 
plaintiff and oersons represented by
 
plaintiff, are always charged the same price
 
regardless of the treatment setting, dosage,
 
or location.
 

Under section 16 of the Clayton Act, even indirect 
purchasers are entitled to injunctive relief. In re Beef Industry 
Antitrust Litigation, 600 F.2d 1148 (5th Cir. 1979), cert. denied, 
449 U.S. 905 (1980); Mid-West Paper Products Co. v. continental 
Group, Inc., 596 F.2d 573, 590-94 (3d Cir. 1979). See also Zenith 
Radio Corp. v. Hazeltine Research. Inc., 395 U.S. 100, 130 
(1969) (determining that equitable relief under section 16 requires 
proof of only a "significant threat of injury" from antitrust 
violations, not an "actual injury"). 
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Id. para. 38 (emphasis added). 

The states have alleged that they, their agencies, and their 

political subdivisions were sUbject to illegal restraints of trade 

as purchasers or potential purchasers of Clozaril. These 

allegations are sufficient, by themselves, to dispose of Caremark's 

claim that the states have failed to allege an antitrust injury. 

Clayton Act Secs. 4 and 16, 15 U.S.C. Secs. 15, 26. Furthermore, 

the states have alleged that they and their hospitals are capable 

of competing with Caremark because they perform the monitoring 

services that it has tied to the sale of Clozaril. Complaint para. 

45. Caremark concedes that a competitor would have standing to 

bring the present action. See Caremark Mem. at 9-10. 

2. The States are proper plaintiffs 

Caremark argues that even if the States correctly asserted 

antitrust injury, they "are not 'proper plaintiffs' here." 

caremark Mem. at 8. Caremark's argument appears to arise from the 

unfounded notion that the States' purchases are indirect. 

Contrary to Caremark's belief, the states are direct 

purchasers of Clozaril and related blood monitoring services for 

use in their state hospitals and other institutions. 5 A direct 

5 Even if a portion of the States' purchases are deemed 
"indirect," damages may still be pursued under the pendent State 
law claims. Many States have statutes that expressly provide 
indirect purchasers with a right to recover damages under their 
state antitrust laws. ~, Cal. Bus. & Prof. Code Sec. 16750(a) 
(West Supp. 1989); D.C. Code Ann. Sec. 28-4509(a) (1981); Kan. 
Stat. Ann. Sec. 50-801(b) (Supp. 1989); Me. Rev. Stat. Ann. tit. 
10, Sec. 1104(1); Md. Com. Law Code Ann Sec. 11-209(b) (2) (II) 
(1983); Minn. Stat. Sec. 3250.57 (1990); S.D. Codified Laws. Ann. 
Sec. 37-1-33 (1986); wis. Stat. Ann. Sec. 133.18 (1) (a) . Other 
state antitrust statutes may be construed to allow indirect 
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purchaser of a product or service who has been damaged by an 

antitrust violation may bring an action to recover its losses 

multiplied by three. Illinois Brick Co. v. Illinois, 321 U.S. 720 

(1977) • 

The three cases cited by Caremark in support of its argument 

that the states are not proper plaintiffs -- Associated General 

Contractors of California v. California state Council of 

Carpenters; 459 U.S. 519 (1983) ("AGC"); Blue Shield of Virginia 

v. Mccready, 457 U.S. 465 (1982); and Cargill v. Monfort of 

Colorado. Inc., 479 U.S. 104 (1986) -- are clearly not on point. 6 

purchasers to recover damages. ~, Ariz. Rev. Stat. Ann. Sec. 
44-1408(B) (1987); Colo. Rev. Stat. Sec. 6-4-108 (1973); Conn. Gen. 
Stat. Ann. Sec. 35-35 (West 1987); Del. Code Ann. tit. 6, Sec. 
2108(a) (Supp. 1988); Fla. Stat. Ann. Sec. 542.22(1) (West 1988); 
Idaho Code Sec. 48-114 (1977); Iowa Code Ann. Sec. 24-1-2-7 (West 
1987); Mass. Gen. Laws Ann. ch. 93, Sec. 12 (West 1984); Mo. Stat. 
Ann. Sec. 416.121 (Vernon 1979); N.H. Rev. Stat. Ann. Sec. 
356:11(II) (1984); N.Y. Gen. Bus. Law Sec. 340(5) (McKinney 1988); 
N.C. Gen. Stat. Sec. 51-08.1-08 (Supp. 1987); Ohio Rev. Code Ann. 
Sec. 1331.08 (1984); Or. Rev. Stat .. Sec. 646.780(1) (a) (1987); 
Tenn. Code Ann. Sec. 47-25-106 (1988); Tex. Bus. & Com. Code Ann. 
Sec. lS.21(a) (1) (Vernon 1987); Utah Code Ann. Sec. 76-10-919 
(Supp. 1988); Va. Code Ann. Sec. 59.1-9.12(b) (1987); Wash. Rev. 
Code Sec. 19.86.090 (West 1989); W. Va. Code Sec. 47-18-9 (1986). 
The U.S. Supreme Court has unambiguously held, without dissent, 
that these statutes are not preempted by federal law. A federal 
court exercising pendent jurisdiction may award damages for 
indirect purchases under these state antitrust laws. California 
v. ARC America Corp., 490 U.S. 93, 109 S. ct. 1661 (1990). 

6 In Associated General Contractors, 459 U.S. 519, the 
Supreme Court denied standing because, inter alia, the injury 
suffered by plaintiff, a Union, was a "labor-market" injury rather 
than an antitrust injury, and plaintiff, unlike the States here, 
was neither a consumer nor a competitor in the market in which 
trade was restrained. MCCready, 457 U.S. 465, holds that the 
injuries of plaintiff, a consumer, which resulted from a conspiracy 
by insurance companies and psychiatrists intended to harm 
psychologists, and not plaintiff, were not too remote to confer 
standing. Cargill, 479 U.S. 104, involved "injury" resulting from 
increased competition due to an allegedly anticompetitive merger. 
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Even if one were to find these cases to be relevant, they do not 

support Caremark's argument. Instead, they lead to the conclusion 

that the states are, indeed, the proper plaintiffs to maintain 

these actions. 

Crimpers Promotions. Inc. v. Home Box Office. Inc., 724 F.2d 

290 (2d Cir. 1983), the leading case in the Second Circuit on 

standing to claim damages for antitrust injury, analyzes AGC and 

McCready. Judge Friendly, interpreting McCready, held there are 

"two types of limitation on the availability of the Sec. 4 remedy 

to particular classes of persons and for redress of particular 

forms of injury." Crimpers, 724 F.2d at 293. Neither limitation 

applies in this case. 

The first limitation is designed to prevent double recovery. 

Like the compensable injuries alleged in McCready and Crimpers, 

the injury suffered by each direct purchaser is necessarily 

"distinct and different," 724 F. 2d at 293-94, from every other 
I 
I 

injury, and therefore is not duplicative. 

The second limitation prevents recovery when the injury 

suffered is "too remote" from an antitrust violation. As in 

McCready and crimpers, the States are not remote parties, but are 

among the immediate victims of Caremark' s conduct. Antitrust 

injuries (overcharges for Clozaril and monitoring services) were 

inflicted directly on the States as purchasers. 

In summary, the States sUfficiently have alleged antitrust 

By comparison, the States specifically allege here that their 
injury has been caused by decreased competition -- exactly the kind 
of injury the antitrust laws are intended to rectify. 

12 



standing. The states and their agencies are direct purchasers of 

Clozaril, the states and their agencies are competitors of 

Caremark in the market for monitoring services, and the states 

represent, in their statutory parens patriae capacity, all 

patients who purchased Clozaril. 

C.	 states Have Parens Patriae standing to 
Represent Schizophrenia Patients 

The Attorneys General of the States have parens patriae 

standing to bring antitrust lawsuits on behalf of natural persons 

within their states who suffer injury. 15 U.S.C. Sec. 15C. 

1.	 The states have alleged that they represent 
purchasers of Clozaril 

In their Complaints, the states allege that the defendants, 

among other things, have illegally tied Clozaril to certain 

services. In tying cases, purchasers have standing to challenge 

the tie. Jefferson Parish Hospital oist. No. 2 v. Hyde, 466 U.S. 

2, 12-13 and n. 19 (1984); Ware v. Trailer Mart, Inc., 623 F.2d 

1150 (6th Cir. 1980). To establish standing, the Complaint alleges 

that the parens patriae claims are· brought on behalf of 

schizophrenia patient purchasers and that those persons have been 

injured in their business and property. Complaint para. Sa, 5b, 

33, 38 and 58. 

Accepting as true all material allegations of the complaint, 

and construing these allegations in favor of the complaining party, 

Warth v. Seldin, 422 U.S. 490, 501 (1975), the trial court must 

find that these allegations sUfficiently establish standing. 
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a.	 The states have standing to represent those
 
schizophrenia patients who pay for all or a
 
portion of their treatment.
 

The states have standing to represent those consumers who pay 

all or a portion of their Clozaril therapy. There is absolutely 

no support for the argument Caremark appears to make -- that the 

states have no parens patriae standing unless all schizophrenia 

patients paid the full cost for Clozaril. 7 In short, the fact that 

some patients may have had their entire Clozaril therapy costs 

reimbursed does not eliminate the states' parens patriae standing 

on behalf of those patients who did not. 

b.	 The states have standing to represent insured 
schizophrenia patients. ~ 

ij 

The states assert parens patriae standing to represent even :\ 

those consumers who had all their Clozaril costs reimbursed by I
insurance companies. Caremark assumes that insurance companies	 

~ 
I 

I f 
"will have a right of subrogation to any reboveries of their 

insureds for antitrust claims. It is not clear at this stage of 

the litigation, however, whether such rights of SUbrogation exist. 

Additionally, any right of subrogation would have arisen if 

consumers had "passed on" their costs to their insurers. The fact 

7 Caremark appears to take the position that the states lack 
standinq as purchasers of Clozaril and that the states also lack 
parens patriae standing to represent Clozaril patients because many 
of those Clozaril patients have the cost of Clozaril paid by the 
state. Caremark Mem. at 6-10. These positions are completely 
contradictory. Caremark cannot use the complicated way in which 
medical costs are reimbursed to escape liability. See In re 
Antibiotic Antitrust Actions, 333 F. Supp. 278, 282-83 (S.D.N.Y. 
1971). 
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that plaintiffs pass on damages is not a defense to an antitrust 

action. Illinois Brick, 431 U.S. at 729-30: Hanover Shoe, Inc. v. 

united Shoe Machinery Corp., 392 U.S. 481 (1968).8 Even assuming 

that there were rights of subrogation, insurance companies may only 

be entitled to their out-of-pocket payments on behalf of an 

insured, not to the full treble damages an insured consumer will 

collect. See,~, Associated Hospital Service of Philadelphia 

v. Pustilnik, 497 Pa. 221, 439 A.2d 1149 (1981). Thus, complete 

or partial reimbursement by insurers of Clozaril costs provides no 

basis to deny parens patriae standing to the States on behalf of 

schizophrenia patients. 

2.	 The States have standing to represent non
purchasers paying for substitute treatments 
that are more expensive than unbundled Clozaril 

A non-purchaser sustains antitrust injury if it refused to 

purchase products because of a tie and instead purchased a more 

expensive alternative. Wells 'Real Estate v. Greater Lowell Ed. of 

Realtors, 850 F.2d 803, 814-15 (1st Cir. 1988) ("A plaintiff need
 

. not have actually consented to the purchase of the tying and tied
 

products in order to bring a [tying] claim under the Sherman Act. II)
 

cert. denied, 488 U.S. 955 (1988). 

In Ware v. Trailer Mart, Inc., 623 F.2d at 1153, a consumer 

sought to rent a mobile home space from defendants, who refused to 

rent	 spaces unless a consumer also purchased a new mobile home. 

8 Whether an insured patient or any other person is a direct 
or indirect purchaser is a question of fact, not properly resolved 
on a Rule 12(b) (6) motion. 
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The consumer refused the purchase; he rented an apartment near his 

place of employment and a mobile home space at a remote location 

to store his home. Although the consumer did not purchase anything 

from defendants, the court found that he had standing to attempt 

to collect the double rent he paid. similarly, here the states 

have standing to attempt to collect for expensive alternative 

therapies on behalf of non-purchaser schizophrenia patients. 

In any event, the states may seek injunctive relief for 

consumers who do not purchase the drug because it is too expensive. 

For injunctive relief a plaintiff need only show threatened loss 

or injury and need not show injury to business or property. See, 

~, Mid-West Paper Products Co. v. continental Group, Inc., 596 

F.2d at 591. 

o.	 States Have Parens Patriae Standing to obtain Injunctive 
Relief to Prevent Injury to Their General Economies 

I
In the pz:resent case, the States seek injunctive 'relief to 

prevent further damage and injury to their general economies. It 
.. 

is well established that a State has standing to obtain this type 

of relief. 9 Hawaii v. Standard oil Co. of California, 405 U.S. 251 

(1972). 

9 The States do not claim damages for injuries to their 
general economies. 
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II
 

THE STATES HAVE PROPERLY ALLEGED CLAIMS
 
UNDER SECTION ONE OF THE SHERMAN ACT
 

A.	 The States Have SUfficiently Alleged that Caremark 
Has Participated in an Illegal Tie 

In their first claim for relief the States allege that 

"defendants Sandoz, Caremark, and their co-conspirators have 

illegally tied the sale of Clozaril (tying product) to blood 

drawing, case administration, data base, dispensing, and laboratory 

services (tied products) in violation of section 1 of the Sherman 

Act, 15 U.S.C. Sec. 1." Complaint para. 54. This first claim for 

relief includes a claim against both Sandoz and Caremark for the 

illegal tie. The claim against Caremark alleges in the 

alternative that: (1) Caremark is an agent of Sandoz and is liable 

for the illegal tie as its agent; and (2) Sandoz and Caremark are 

separate ~ntities that have conspired to engage in the illegal 

tlie. 1o Under either theory, the States have adequately pleaded the 

elements required for the tying claim. 

The Second Circuit has held that a per se illegal tying 

arrangement under section 1 of the Sherman Act consists of five 

elements: 
first, a tying and a tied product; second, 
evidence of actual coercion by the seller that 
forced the buyer to accept the tied product: 
third, sufficient economic power in the tying 
product market to coerce purchaser acceptance 
of the tied product: fourth, anticompetitive 

10 The Federal Rules of Civil Procedure sanction the 
practice of alleging claims in the alternative. Fed. R. Civ. P. 
8(e)(2). 
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effects in the tied market; and fifth, the 
involvement of a 'not insubstantial' amount of 
interstate commerce in the 'tied' market. 

Gonzalez v. st. Margaret's House Housing Dev. Fund Corp., 880 F.2d 

1514, 1516-17 (2d Cir. 1989); See also Jefferson Parish, 466 U.S. 

2. 

The Complaint alleges that (1) the tying product, Clozaril, 

is a separate product from the tied CPMS services (Complaint para. 

12-17, 55a); (2) if a patient wants to purchase clozapine, he is 

required also to purchase all the non-drug services of CPMS 

(Complaint para. 33, 37, 55b); (3) in the United States Sandoz 

possesses economic power due to a five-year period of exclusivity 

to market clozapine, a unique drug for which there is no SUbstitute 

(Complaint para. 12, 48, 55c);· (4) the tie establishes Caremark 

and Roche Laboratories as exclusive vendors of the required blood 

monitoring services and thereby forecloses competition in these 

tied markets (Complaint para. 46, 55d); and (5) the tie involves 

at least a million dollars of interstate commerce in the markets 

for blood monitoring services (Complaint para. 19, 26, 37, and 

Sse). These allegations state the essential elements of a tying 

claim. 

1.	 Even if Caremark is an agent of sandoz, Caremark is 
liable for an illegal tie under section One. 

caremark cannot escape liability by arguing that the States 

allege only enough facts to enable this Court to treat Caremark as 

an agent of Sandoz. Caremark Mem. at 16-18. Even if Carernark's 

contention were true, Carernark, as an agent, would be jointly and 
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severally liable for the acts in which it engaged. That the agent 

acted on behalf or behest of a principal does not alter this rule. 

united states v. Wise, 370 U.S. 405, 410 (1962) (II[A]ll parties 

active in promoting [an antitrust violation],. whether agents or 

nat, are principals."): Restatement (Second) of Agency, Sees. 184

~85, 210-210A and 343 (1957): Kintner, Federal Antitrust Laws, Sec. 

9-.8 at 23 and Sec. 49.45 at 190 ("Responsibility for unfair or 

deceptive acts or practices is not avoided because a party acts 

upon the instruction or initiative of another. II) . See also Raysor 

v. Port Authority of New York and New Jersey, 768 F.2d 34, 38 (2d 

Cir. 1985) ("an agent is not relieved of liability merely because 

he acted at the command of the principal") . 

Moreover, the States do not rely upon the arrangement between 

Sandoz and Caremark to supply the agreement element required by 

section 1 of the Sherman Act. Rather, this requirement was met 

when a patient (or payor) agreed to the purchase of CPMS. Even 
I 
I 

the case relied upon by Caremark"illustrates that the "conspiracy" 

or -agreement" element of a section 1 tying claim is usually 

inferred from the coerced "agreement" between the entity imposing 

the tie and the purchaser who unwittingly facilitates the illegal 

tie by purchasing the bundle. McKenzie v. Mercy Hosp., 854 F.2d. 

365, 368 n.9 (lOth Cir. 1988).11 

tt "The Supreme Court has defined a tying arrangement as 
I an agreement by ~. party to sell one product but only on the 
condition that the buyer also purchases a different or tied product 
or at least agrees he will not purchase that product from any other 
supplier. "' Id., citing Northern Pacific Ry. Co. v. united 
states, 356 U.S. 1, 5-6 (1958) (emphasis added). 
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2.	 The states allege that caremark and Sandoz are 
separate entities that conspired with each other 

In addition to alleging that Caremark, as an agent, is liable 

for the illegal tie, the states also allege, alternatively, that 

Sandoz and Caremark are two separate entities that unreasonably 

restrained trade by agreeing to institute and continue the illegal 

tying arrangement. The States make explicit that n[t]he Caremark 

contract defines the relationship between Caremark and Sandoz as 

that of independent contractors, not agents or partners." 

Complaint para. 40. 12 

Even if Caremark were not an agent of Sandoz and had not 

conspired with Sandoz as a separate entity, the States have 

sUfficiently alleged, in the alternative, that Caremark 

independently enforced the illegal tie. As the sole distributor 

of Clozaril, Caremark has economic power over the tying product at 
I 

that level of the distribution chain that it has used to force 

consumers also to purchase its CPMS services. See Jefferson 

Parish, 466 U.S. 2. 

B.	 The States alleged that the tie involves a "not 
insubstantial" amount of commerce in the tied 
market 

The states explicitly allege that "the tie involves a not 

insubstantial amount of interstate commerce in the markets for 

12 In attacking this allegation, Caremark relies on 
Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984). 
Copperweld merely holds that a wholly owned subsidiary and a parent 
corporation cannot conspire with each other. Nowhere in the 
complaint, however, is it alleged that Sandoz and Caremark are in 
a parent-subsidiary relationship. 
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blood drawing, case administration, data base, dispensing, and 

laboratory services." Complaint para. S5e. The Supreme Court has 

explained that in determining whether a "not insubstantial" amount 

of commerce is restrained by the tie, "the controlling 

consideration is simply whether a total amount of business, 

substantial enough in terms of dollar-volume so as not to be merely 

de minimis, is foreclosed to competitors by the tie." Fortner 

Enterprises. Inc. v. united States Steel Corp., 394 U.S. 495, 501 

(1969) ("Fortner I"); Accord Gonzalez, 880 F.2d at 1518 (adopting 

the de minimis standard of Fortner I); 305 East 24th Owners Corp. 

v. Parman Co., 714 F. Supp. 1296, 1308 (S.D.N~Y 1989) .13 

The States have alleged that the geographic markets affected 

by the tie encompass the entire united States. Complaint para. 12

17. The States have further alleged that about 200,000 

schizophrenia patients do not respond adequately to conventional 

treatment and coulq benefit from Clozaril therapy. Complaint para. 
I 

19. The price of the tied Clozaril/CPMS package is $8,944 per 

patient annually. Complaint para. 37. Even if only a fraction of 

these patients used the drug, a not insubstantial amount of 

commerce would be involved. 

If only 100 patients were treated with Clozaril and·CPMS, the 

amount of commerce in dollar volume affected by the tie would be 

13 Following the Fortner I precedent, a court would 
determine if the amount of commerce is "not insubstantial" by 
looking at the total volume of sales affected by the particular 
tie and "not merely the portion of this total accounted for by the 
particular plaintiff who brings suit." Gonzalez, 880 F. 2d at 1518. 
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about $800,000 per year [8,944 x 100 patients = $ 894,400 - 50,000 

(cost of drug alone)14 = $ 844,400]. Although courts have differed 

over	 what dollar amount is "not insubstantial," all courts would 

agree that $800,000 represents a "not insubstantial" amount of 

commerce. See, ~, Fortner I, 394 U.S. at 502 ($200,000 not 

insubstantial): United States v. Loew' s Inc., 371 U. S. 38, 49 

(1962) ($60,800): Yentsch v. Texaco Inc., 630 F.2d 46, 58 (2d Cir. 

1980) ($600,000): Coniglio v. Highwood Services. Inc., 495 F.2d 

1286, 1290 (2d Cir. 1974) ($483,000): Johnson v. Soundview Apts. 

Housing Dev. Fund Co., 588 F. Supp. 1381, 1383 (S.D.N.Y. 1984) 

($75,000) • 

c~	 The States Have Properly Alleged A Claim 
For Relief Based Upon Ve~tical Price Fixing 

Caremark's Motion to Dismiss the States' vertical price fixing 

claims must fail. First, the Complaint alleges facts pointing to 

the existence of a vertical distribution arrangement. Second, the 

transactional relationship alleged between Sandoz and Caremark is 

not exempt from the long standing ban on resale price 

maintenance. 15 Third, the States, in no uncertain terms, have 

14 The "CPMS Partnership Evaluation" states that "Clozaril 
drug cost ,[ is] $500/year [per patient]." Complaint para. 42. 

15 See discussion above in section II .A. 2, regarding the 
presence of allegations indicative of a non-agency relationship, 
that is not immune from antitrust scrutiny. 

Additionally, it should be noted that Caremark's reference to 
Medical Arts Pharmacy v. Blue Cross & Blue Shield, 518 F. Supp. 
1100, 1107 (D. Conn. 1981), aff'd, 675 F.2d 502 (2d Cir. 1982), 
provides no support for its contention that plaintiffs "fail to 

(continued ... ) 
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alleged facts that Caremark agreed to adhere to the retail price 

dictated by Sandoz. 

~. A vertical relationship between Sandoz and 
Caremark has been alleged 

The States allege a vertical relationship between Sandoz and 

Caremark. The States allege that Sandoz is the manufacturer of 

clozapine: "Unlike the manufacturer of any other drug, Sandoz 

distributes clozapine only through its proprietary CPMS system." 

Complaint para. 33. The Complaint provides that Caremark receives 

its Clozaril from Sandoz: "By exclusive c6ntract dated October 2, 

1989 with Sandoz (the 'Caremark contract ' ) ... Caremark takes title 

to all Clozaril upon delivery from Sandoz." Complaint para. 40. 

The allegation of a vertical distribution arrangement is completed 

when the States declare that "Caremark resells Clozaril and CPMS." 

Complaint para. 61c. 

Caremark argues that since the services provided by the CPMS 

package originate with Caremark, the States are precluded from 

proving that Caremark is a reseller of CPMS, a condition necessary 

to plead or prove a vertical price fix. Caremark Mem. at 22. To 

the contrary, the States have alleged that Sandoz has packaged 

Clozaril and the blood monitoring system together and that Caremark 

only receives a fee from Sandoz for its services. Complaint para. 

t5 ( ••• continued) 
allege facts that would support a reselling relationship vulnerable 
to a charge of vertical price fixing." Medical Arts Pharmacy 
simply stands for the proposition that the price-constraining 
effect of an insurance company payment plan is not price-fixing, 
where, unlike the present situation, "there is no resale of 
anything." 518 F. Supp. at 1107 (emphasis added). 
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37. 41. These allegations establish Caremark is a reseller 

regardless of where these services originate. 

In addition, as Caremark admits, the states have alleged that 

Caremark resells Clozaril and CPMS. Id. at 22, note 16; Complaint 

para. 60 •.16 The states have alleged that Clozaril and CPMS are 

separate and distinct elements of the tied bundle; they have not 

merged to form a single item. Complaint para. 54, 55. Thus, 

regardless of whether Caremark is a reseller of CPMS, the states 

have clearly alleged that Caremark resells Clozaril at a resale 

price fixed by agreement with Sandoz. Id. at para. 61. The 

addition of the CPMS component does not negate or vitiate this 

claim. 

2.	 The states have alleged sufficient facts to 
support the claim that Caremark agreed to adhere 
to Sandoz's suggested price 

The states have alleged that Caremark agreed to adhere to the 
I 
I 

resale price established by Sandoz. Indeed', it is difficult to 

overlook the allegations in the Complaint of an actual agreement 

between Sandoz and Caremark on the price at which Caremark will 

resell the package it receives from Sandoz: "Sandoz has set the 

price of the tied Clozaril/CPMS package in the United States at 

16 Even if this allegation is somehow at odds with the 
statement that the services originate with Caremark, such is not 
fatal for purposes of the in~tant motion. Under Fed. R. civ. P. 
8(e) (2), an inconsistency may lie either in the statement of facts 
or in the legal theories adopted. The party will not be required 
to elect upon which legal theory or factual basis he will proceed, 
since this would defeat the whole purpose of allowing an 
alternative or hypothetical pleading. ~,C. Wright & A. 
Miller, Federal Practice and Procedure: Civil 2d Sees. 1282, 1283. 
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$~72.ao per week per patient or $8,944 annually" and "Sandoz sets 

the resale price for the Clozaril/CPMS package." Complaint para. 

37, 4~. Furthermore, the Complaints at paragraph 61 describe the 

unlawful agreement in substantial detail: 

The price fixing agreement consists of a continuing
 
agreement, understanding, and concert of action between
 
defendants and their co-conspirators, the substantial
 
terms of which have been:
 

a. Sandoz sets the resale price for Clozaril, blood drawing,
 
case administration, data base, dispensing, and laboratory
 
services constituting CPMS;
 

b. Caremark has agreed to Sandoz's resale price for Clozaril
 
and for blood drawing, case administration, data base, and
 I 
dispensing services constituting CPMS; and i

\ 
i 

c. caremark resells Clozaril and CPMS at the agreed upon I 
price. 

These allegations easily meet the "notice pleading" 

requirements of Fed. R. Civ. P. 8(a). 

III. 

THE STATES ALLEGE TItE SUBSTANTIVE ELEMENTS
 
OF A CONSPIRACY TO MONOPOLIZE CLAIM UNDER
 
SECTION 2 OF THE SHERMAN ACT
 

The states' third claim for relief SUfficiently alleges that 

caremark has conspired with Sandoz to monopolize the market for 

clozapine therapy. It unambiguously states that in violation of 

Section 2 of the Sherman Act, "defendant Sandoz and others acting 

in concert with it have ••• monopolized the relevant market for the 

drug clozapine.~ Complaint para. 66. The third claim for relief 

explicitly incorporates all the allegations contained in paragraphs 

1-64 of the Complaint. Complaint, para. 65. By so doing, this 
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count incorporates paragraph 43 of the complaint, which clearly 

names caremark and alleges that Caremark has conspired with Sandoz 

to monopolize the clozapine market. 17 

Moreover, even if Caremark were not explicitly named in the 

Complaint, the conspiracy to monopolize claim should be sustained. 

See Quality Foods, 711 F.2d 989. There the court found enough 

facts to support the elements of an attempted monopolization by 

"deciphering" the facts from the entire complaint, even though the 

plaintiffs 

certainly, 

did not explicitly state the elements in one count. 

the fair implication of the Complaint is that Caremark 

-,, 

l 
~ 

conspired to monopolize with Sandoz. 

To prove a conspiracy to monopolize, a plaintiff must allege 

1 
j:
-I 

~I 

the following elements: (1) proof of concerted action; (2) overt 

acts in furtherance of the conspiracy; and (3) specific intent to 

monopolize. Volvo N. Amer. v. Men's Int'l Professional Tennis 

council, 857 F.2d 55, 74 (2d Cir. 1988); Paralegal Institute Inc. 

V. American Bar Ass'n, 475 F. Supp. 1123, 1132 (E.D.N.Y. 1979). 

The States have sUfficiently alleged the above elements as 

follows: (1) Sandoz and Caremark have "agreed" or conspired, 

Complaint para. 43; (2) overt acts in furtherance of the conspiracy 

include the contract between Caremark and Sandoz, which 

17 See Complaint para. 43: "For the full fifteen years of 
the Caremark Contract, Caremark foreclosed actual and potential 
competition to Sandoz by agreeing not to sell or distribute any 
product containing clozapine other than Clozaril. For seven and 
a half years, Caremark has agreed not to perform any services in 
connection with the sale of any neuroleptic that could compete with 
Clozaril." (emphasis added). 
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memorializes the illegal tie and the refusal of Sandoz or Caremark 

to sell clozapine without the monitoring services, Complaint, para. 

43, 67 ~ and (3) Sandoz and Caremark intended to monopolize, 

Complaint para. 43, 53-58, 68. 

The only case relied upon by Caremark to support its 

proposition that the court must dismiss a complaint that failed to 

indicate the defendants against whom relief was sought is 

inapposite to the present case. That case, Mathews v. Kilroe, 170 

F •. Supp. 416 (S.D.N.Y. 1959), involved a "strange, rambling 

document" drawn by plaintiff pro se against two individuals and two 

corporations as defendants. Id. at 417. At oral argument, the 

plaintiff represented that he was not suing the individuals named 

in the complaint as defendants. Id. Under those circumstances, it 

is not surprising that the court granted the motion to dismiss the 

complaint (with leave to amend). Id. Unlike the complaint in 

Mathews, the Complaints filed by the States clearly identify the 

defendants against whom relief is sought and the basis for that 

relief. 

IV. 

THE GENERAL RESTRAINT OF TRADE
 
CLAIM IS WELL-PLEADED
 

The plaintiffs have properly and specifically pleaded the 

general restraint of trade claim by setting forth the factual 

elements necessary to put Caremark on "fair notice of what the 

[states'] claim is and the grounds on which it rests." Trans 

World Airlines, Inc. v. Hughes, 332 F.2d 602, 611 (2d Cir. 1964). 
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See also C. wright & A. Miller, supra, Sec. 1228. 

The Complaint states that Sandoz and Caremark agreed to: (1) 

tie the sale of Clozaril to the purchase of CPMS i (2) set the 

resale price of Clozaril i and (3) conspire to monopolize to 

relevant market for Clozarili all such acts being in unreasonable 

restraint of trade. The Complaint further provides that "[a]s a 

result of the violations of law alleged in this [general restraint 

of trade] claim, plaintiff and the persons represented by plaintiff 

have been injured in their business and property in an amount that 

will be established at the trial of this action." Complaint para. 

75. These allegations of concerted activity in unreasonable 

restraint of trade, having caused plaintiffs to sustain injury, are 

sufficient to state a claim based upon a general restraint of 

trade. Cf. Radovich v. National Football League, 352 U.S. at 453 

(plaintiff need only allege a general restraint of trade and 

resulting injury). 

The States' general restraint of trade claim allows the States 

to maintain an alternative antitrust cause of action grounded upon 

the rule of reason. At this stage of the litigation there is 

uncertainty as to how this Court will characterize the commercial 

relationship between Sandoz and Caremark. See Ally Gargano/MCA 

Advertising. Ltd. v. Cooke Properties. Inc., 1989-2 Trade Cas. 

(CCH) para. 68,817, 62,277 (S.D.N.Y. 1989).18 Because distinct 

18 "To be sure, the relationship structured between [the 
parties to the commercial agreement] is not captured in every 
detail by either the 'agency' or 'independent entrepreneur' label." 
rd. at 62,277. 
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legal ramifications flow from a particular characterization of a 

relationship, the general restraint claim may be utilized to 

challenge the defendants' arrangement should the court determine 

that the restrictive marketing program does not lend itself to 

analysis under a traditional ~ se tying or price fixing approach. 

Even if the general restraint claim does not supply the 

plaintiffs with an independent ground for relief, the court should 

not dismiss this claim. Cf. Federated Dept. Stores, Inc. v. 

Grinnell Corp., 287 F. Supp. 744, 746 (S.D.N.Y. 1968). Moreover, 

Caremark's motion under Fed. R. civ. P. 12(b) (6), cannot be used 

to challenge a pleading as being redundant. C. Wright & A. Miller, 

supra, Sec. 1356, at 297-98. 

Accordingly, the States' general restraint of trade claim is 

well-pleaded and should not be dismissed. 

v. 

THE STATES HAVE PROPERLY 
ALLEGED PENDENT STATE CLAIMS 

Assuming, arguendo, that the States' federal claims were 

subject to dismissal before trial, this court is imparted with the 

discretion to retain all pendent state law claims. United 

Mineworkers v. Gibbs, 383 U.S. 715 (1966). C. Wright, A. Miller 

« Cooper, Federal Practice and Procedure: JuriSdiction 2d Sec. 

3536.1 at 133-37 (collecting cases). 

In Gibbs, Justice Brennan developed a two step approach for 

measuring the propriety of retaining a pendent claim. 

Consideration is first given to the power of the federal court to 
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entertain the pendent claim, followed by an analysis of whether in 

the exercise of sound discretion the federal court ought to 

exercise that jurisdiction. 19 Wright, Miller & Cooper, supra, Sec. 

3567, at 113. 

In the instant litigation, the state and federal claims 

"derive from a common nucleus of operative fact." They are of the 

type that ordinarily would be expected to be tried in a single 

jUdicial proceeding. The federal issues are substantial, and, 

thus, "there is power in the federal court[] to hear the whole." 

Gibbs, 383 U.S. at 725 (emphasis in original) . 

Turninq to the "discretion" prong, the States recognize that 

"pendent jurisdiction is a doctrine of discretion, not of 

plaintiff's right." 383 U.S. at 726. 20 Consistent with this view, 

consideration of jUdicial economy and convenience to the litigants, 

id., strongly counsel toward the. exercise of pendent jurisdiction 

over the instant state law claims. 

Without engaging in a comprehensive analysis of the 

fundamental similarities and distinctions between the various state 

laws and their federal counterparts, the States, for purposes of 

disposing of the present motion, are generally in agreement with 

caremark that federal antitrust law provides a useful guide in 

t9 See also Judicial Improvements Act of 1990 (Pub. L.I0l
650). Section 310 codifies the doctrine of pendent jurisdiction 
at 18 U.S.C. Sec. 1367. 

20 "AIthough there are cases in which courts have used their 
discretion to refuse to hear a pendent claim, these are 
exceptional, and ordinarily the power is exercised if it is found 
to exist... Jackson v. stinchcomb, 635 F.2d 462, 472 (5th eire 
1981) • 
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analyzing the analogous state laws. 21 

Nonetheless, for all of the reasons provided in the previous 

sections of this Memorandum, the states properly allege viable 

causes of action under federal antitrust law. For these same 

reasons, the analogous state law claims are properly before this 

court. 

21 As this litigation proceeds, it will become necessary to 
provide this court with important differences and similarities 
between federal and state law. For example, notwithstanding 
Caremark's erroneous statement to the contrary, cal. Bus. & Prot. 
Code Sec. 16727 applies to services. People v. National Ass'n of 
Realtors, 120 Cal. App. 3d 459, 174 Cal. Rptr. 728 (1981). I ABA 
Antitrust Law Section, state Antitrust Practice and Statutes (1990) 
ch. 6, at 13-14. 
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CONCLUSION
 

For all the foregoing 

Dismiss must be denied. 
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