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THE CLERK: MDL No, 874, in Re: Clozapine
Antitrust Litigation,

THE COURT: Good afternoon,

MR. GOLDBERG: Perry Goldberg on behalf of
plaintiff Dauer,

MR. SEDRAN: Howard Sedran on behalf of nlaintiff
Newell,

MR. SPENCER: James Spencer from the Minnesota
Attorney General's Office on behalf of the states, I am
appearinag as chair of the case management committee for the
states,

Also present in court with me -- I can introduce
co-counsel at this time, if the Court would like, or I can
have them introduce themselves, whichever the Court would
prefer,

THE COQURT: You can introduce them,

MR, SPENCER: With me at counsel table is Robert
Hubbard of New York, who we are nrovosing act as liason
counsel for the states, Also at counsel table with me is
Laurel Price'of New Jersey. Sitting in the back is Pasqua
Ecibelli from Massachusetts, Milton Marquis of Virginia,
Steve Rutstein from Connecticut, Tom Greene from California,

Patrice Arent from Utah, Kip Sturgis from North Carolina,

which at this time is not a varty,

Also present in court is Tina Rosso from the State of Illinois,
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MR, BRAMAN: Good afternoon, vour Honor. Richard
Braman representing defendant Sandoz, With me is Ouentin

Wittrock, also for Sandoz, and also John Hayman, also for

Sandoz,

MR, SENNETT: Your Honor, Michael Sennett for
defendant Caremark, With me is Michael Forti,

THE COURT;: As you are all aware, the vanel on
multi district litigation, for better or for worse, has
presented me with this litigation., I am not sure whether vou
Pre collectively as haopy to have me have this case as I am
of having it but, be that as it may, the decision has been
made and I now have the case,

To clarify one thing, there was a suggestion that
there was an ex parte ruling on staying diséovery. It was
gx parte from everybody's standpoint, I specificallv staved,
Ft the request of Sandoz, in the litigation that was vending
before me, I made it a part of Order No, 1 because, for
better or for worse, the suagested procedures for a multi-
éistrict litigation suggests that one of the first things vou
should do when you are assigned the-Ease is to put a stay on
discovery so that some orderly discovery can proceed after
the case is brought together with all the parties together.
So, no party urged an ex parte stay, It was my decision and
;y decision alone to order a stay. So, I want that clear.

Yes, sir?
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MR, GOLDBERG: Your Honor, I would move that both
letters be stricken so that we won't have this procedure
followed again in thié litigation, We should have motions or
something of that character,

They happened to mention in a responding letter to
Mr, Sennett -- happened to mention something about my havinga
the responsibility to inform the states, or at least that was
the obvious implication there, If anybody had an obligation,
it was he as opposing counsel,

THE COURT; It was my decision to stay and I think
appropriately so,

MR, GOLDBERf: Your Honor, I am not questioning
that, What I am questioning is this practice of qoing forward
and writing letters to the court ex parte which we don't learn
about until the eve of a hearing over here,

I would, of course, like to respond to Mr, Sennett's
letter. We can protract this litigation for a long time =--

THE COURT: I think your suggestion to strike both
letters is appropriate,

MR, GOLDBERG: Thank you.

THE COURT: I am not criticizing necessarily at
this point the practice because there was a snafu, as far as
the Clerk's Office was concerned, in notifving the varties
both, I guess, of the consolidation here in this court nlus

getting my Order No, 1 out,
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One of the reasons why I set an early status was
by virtue of the fact that I knew I was staying discovery
and I have no intention to interfere with a prover and so»eedv
resolution of this case, I merely set a stay so that we
could all get togethér in one courtroom and decide an orderlv
way so that there wquldn't have to be duplication of discoverv,
if that was in fact the case.

I was not aware at the particular time that there

was as much communication between the various cases as there

|apparently is, As far as I was aware, when I initially was

given the case, there was twentv-five or thirty cases pending
out there that were all going to be consolidated here. I was
not aware that there had been some either formal or informal
consolidation prior to that time., I am hapnv to find out
that that has been the case because I think it will make our
proceedings here much easier knowing that there has been an
organization of the states,

I believe all parties who intended to file a
preliminary report have done so. I received one from Caremark,
from Sandoz,.for the counsel for the states and for both
plaintiffs., Is there anybody else that filed?

MR, BRAMAN: Your Honor, Sandoz has not received
g copy of the states' status report. Ve have received the

other ones you have mentioned,

THE COURT: I received three covries., I only
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brought one out or I would share one with you,

MR, SPENCER: That is correct, your Honor. It was
served by mail.

THE COURT: There was a problem communicating
between the Clerk's’Office and counsel for the states, 2As T

understand it, they were only notified of my order --

MR, SPENCER: Late last week, your Honor,
THE COURT: -- late last week,
MR. SENNETT: That was true with respect to

Caremark, as well, vour Honor.

THE COURT: Yes. That was unfortunate, But I
think now theyv have got things straightened out.

I had set out in my original order a nroposed agenda,
which, I suppose, we might as well utilize, at least, to get
started on it, Like any meeting, I guess, we will have time
for extra business or at the conclusion,

Organization of counsel, It is my understanding that
the states are organized,

MR, SPENCER: That is correct, vour Honor, We have
established é case management committee and "have been conferrind
with each other since the beginning of the litigation,

THE COURT: Then there are the two individual cases,
Dauer and Newell, is that correct?
MR, GOLDBERS: Yes, vour Honor. We are organized,

hs well,
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THE COURT: You are organized, as well. So, in
effect, we will have two sevarate nlaintiffs' counsel and
then two sevarate defense counsel.

MR, GOLDBERG: Your Honor, we will have three,

THE COUR”; Three,

MR. GOLDBERG: One for each of the --

THE COURT: I am not talking about numbers of
counsel, I mean grours. There is the individual olaintiffs'
group, the state plaintiffs' group and then Sandoz and
Caremark, is that correct?

MR, GOLDBERG: Right,

MR, BRAMAN: Right,

THE COURT: Service of documents, Somebody had a
suggested order., It is in the states' joint pretrial memorandun
Foes everybody want to be served with everything?

MR, GOLDBERG: No, your Honor,
THE COURT: We will just serve the two plaintiffs’
gyroups and the two defense groups?

MR, SENNETT: Your Honor, we have not seen that
pronosal yef.

THE COURT: I am not sure that is even in there,

I am just suggesting for the service of documents, How do vou
want to do it? Do you want everybody to get a convy?

MR, SPENCER: What we provose in the order, vour

Honor, is that each of the state plaintiffs need to be served,

e
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We have proposed that liaison counsel be the distributors of
documents from the court and funneled to the court but that we
would need to have each of the thirty-three state vlaintiffs
separately served,

MR, GOLDBERG: Your Honor, we object to that, Wwe
think that would needlessly add to the expense of the
litigation.

Insofar aé the individual plaintiffs are concerned,
anything that affects us we want to be served with, Insofar
as anything that does not affect, for example, the states
that we may file agéinst the defendants, we see no reason to
serve the states with, nor do we want to be served by them.

THE COURT: The states, at least the liaison,
should be served., But what purpose is thefe, for examnle, why
Mr, Dauer should served every single state?

MR, SPENCER: Your Honor, if it onlv affects the
Dauer matter, then we can probably take service through
liaison counsel and distribute it. What we are concerned
with, beyond that more general pleadings, is the fact that
ultimately liaison counsel will end up having to serve all the
states. What this does is shift the cost of the other parties'
litigation to the states for copying and di§tribution. We
don't believe we should have to bear that burden., We
ultimately will have to covoy all the states. We have formed

a committe for it.
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MR. BRAMAN: Your Honor, what we would recognize
or what Sandoz would recognize is that the states' liaison
counsel be served by Federal Express and then serve the
balance of the states by U,S. mail,

MR, SPENCER: We are perfectly willing to accent
that, your Honor,

MR. SENNETT: Perhaps a day later, vour Honor, with
the understanding that there is a lot of mechanical matters
for getting out the type of vaper we are talking abnut,

MR, SPENCER: If I could clarify one thing, What
we would like to see is that we believe the case management
committee should be served by whatever the --

THE COURT? They are proposing Federal Exoress?

MR, BRAMAN: To liaison, I don't know how many
attorneys are on the case management committee,

MR, SPENCER: It is an eight-state committee,

-MR., GOLDBERG: Your Honor, so far as we are
concerned, we think it should be limited to the relevant
counsel, We don't see anv need to receive or to send
documents toApeople who are not relevant to the issue,

THE COURT: Well, excent it is not always readily
apparent,

I think the way they suggest, if vou just serve all
counsel by regular mail and liaison counsel by Federal Express-:

is that =-
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MR, SPENCER: Federal Express or telefax, whatever
needs to be done for the timing of that particular »roblem,

MR, GOLDBERG: Your Honor, this, I think, gives us
a problem right off the bat here. The problem is we could
have filed five hundred cases, also, on behalf of individuals,
Instead we chose to file two cases on behalf of individuals.
We can now multipnly that and increase -- further in this
litigation,

THE COURT: Well, by regular mail isn't -- I don't
think it is -~

MR, GOLDBERG: It is the duplication we are talking
about, You have a hundred-page document and, if you make
thirty-three copies of it, you are talking about three
thousand --
THE COURT: What are we talking about? We are
talking about services of notices and pleadings and things of
Lhat nature,
MR, GOLDBERG: Briefs, documents, answers tn
interrogatories, requests for admission. We are talking about
p lot of papér here, a lot of useless forest going down, vour
Honor,

I respectfully sugcest that to start this case off
with the idea of having multiple copies going all over the
vlace is just going to needlessly add to the expense of the

litigation.
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MR, SPENCER: Your Honor, that fails to recognize
that, while the states have agreed that I may speak €or
everybody here today, that was based on fu}l consultatimn with
all of the states, Each of the states are their own nlaintiff
in this matter and have a right to be served with the

appropriate papers in this matter.

MR. GOLDBERG: In their own case. I don't object
Fo that., We are neither a vplaintiff nor a defendant in their
case.
MR, SPENCER: The matters at this point are almost
inextricably intertwined, We are having trouble seeins what
matters would not apoly to all parties at this stage of the
Litigation,

MR. GOLDBERG: I am not sure they are obiecting to
my proposal,

THE COURT: Well, except they run into a problem of
what is relevant, what should they see and what is not,

MR. SENNETT: Your Honor, verhaps, if we could make
a suggestion here, which is that we would serve liaison
counsel or £he management counsel, however we decide it for
the states, and they can make a determination, a good faith
determination, as to whether it is the tyme of document that
qught to be sent ‘to the other states.

THE COURT: Why don't we do it this wav -- I anm

hesitant to make somebody make a decision on relevancy -- bhut
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where you are talking about a large document -~ and for the
moment I am not going to define that -- we will sav that it
is presumptively not necessary, If you feel it is not necessary
you can file it but normal or reqular docﬁments, if vou feel
they dre necessary, serve everybody and we will just trv to
ﬁake it case-by-case, If there is something like a thousand-
page document, then-we will see if we can work around it. We
will just say that éresumptively evervbody gets a copy, liaison
counsel by telefax or Federal Express and all counsel bv
regular mail and for svecial cases, we will take them on
special cases,

MR, BRAMAN: Your Honor, for clarification., The
U.S. mail to all parties, is it okav if that comes the next

day because of duplication problems?

THE COURT: Right,
MR, BRAMAN: Thank you,
THE COURT: What have we got next? Pleadings, I

believe everybody has explained in their filinas the current
status of the complaints, I guess we should get to -- I do
not know if this is the appropriate time to get into all of
this but\we have several pleading issues. Number four is
class, We will leave that for the moment,

As I understand it, Caremark has motions to dismiss
pending?

MR, SENNETT: That is correct, your Honor. It had
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been briefed before the New York court, I have had some
conversations with Mr., Rutstein of Connecticut, who is the
principal state representative in that briefing. We have

been discussing a briefing schedule for motions to dismiss
before this court which would take into consideration the
Seventh Circuit law and update some of the research that we
presented to Judge Keenan, I think we are prepared, at least
on our motions to dismiss, to put together a briefing schedule
and present it to the court.

MR, BRAMAN: Your Honor, from Sandoz' nerspective,
we have not vet filed any Rule 12 motions. We understand
plaintiff Newell is prevarina to file an amended comnlaint
some time soon and ‘some of the states mav be filing amended
complaints, as well, So, we would recommend as a cutoff date
for the filing of any amended complaint and then thirtv days
later for the cutoff date for.the filing of any Rule 12
motions and then whatever apnropriate briefing schedule would
fit your Honor's schedule,

MR. SPENCER: At this stage, yvour Honor, the states
are aware -- California, in particular, exvmects to file an
amended complaint on a technical matter regarding the
counties they are representina, We may find it necessary to
amend our complaint with respect to, first of all, the
Seventh Circuit law, though we have not made a swecific

decision, I believe we are okay on that. 2And the other issue
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that is still open for the states is we are reexamnining the
parties in this case and who should be named in our actions.
We expect that that will take us, at this wnoint, sixtv to
ninety days to complete that.

We don't believe anybody currently in this action
would be adversely affected by leaving that much time for

the amendments of complaints.

MR, SEDRAN: Your Honor, Howard Sedran for Newell,
THE COURT: Yes, sir.
MR. SEDRAN: Just to bring vou up to date on the

status of our pleading.

Our complaint was answéred by Sandoz in the Southern
District of New York and Caremark filed a motion to dismiss.
We have entered into a stipnulation with Caremark where we will
file an amended complaint =~ I think it's by June 3rd., 1If we
don't, then Caremark has the right to reinstate its motirn to
dismiss., It is our intention to track the language of the
Dauer complaint, That complaint was answered by both Sandoz
and Caremark, So, I would not anticinate that there would be
fﬂmotion practice with respect to a complaint that has alreadv
been answered,
THE COURT: Is vour motion directed onlv to the
states, Caremark?
. R, SENNETT: Currently, your Honor, our motion is

directed to all the states' actions, that is correct. We did
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answer Mr, Goldberg's complaint. Mr. Sedran's complaint was
one that we did in fact move against but it has been withdrawn,
assuming that it comes in the way we exvect and the like, and
we will, vou know, take a very serious look at answerino that
one, as well,

MR, SEDRAN: Just to nitpick, I haven't withdrawn
it but I have agreed to amend it.

MR, SPENCER: And to clarifv our position, vour
Honor, the states have agreed with Mr. Sennett that we will be
able to negotiate a mutually acceptable briefing schedule on
Caremark's motion to dismiss, We do not believe that
substantive chanqes‘in the complaint are in order with resnect
to Sandoz, And Sapdoz has already answered that complaint,
So, we don't see any reason why that should be expected to
change in the future substantively and why there would be need
for a challenge to the complaint at this stage., We just don't
see any reason for that at this pnint just because we have been
moved from one circuit to another,

MR, BRAMAN: Your Honor, since we haven't vet seen
the final fofm of the opleadings, we haven't made a final
determination as to whether to make a motion for failure to
state a claim, At this noint we have not but will oreserve
that because we haven't made a final determination,

THE COURT: There has been a request for sixty to

ninety davs, Does anybodvy find a problem with that, sav,
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sixty days to amend the comwlaint? 1Is there any ovroblem with
that, then?

All amendments to complaints to be made in sixty

days.
THE CLERK: July 2nd.
THE COURT: By July 2nd.
Then how much time to answer or otherwise plead?
MR, BRAMAN: Thirty days would be sufficient, vour
Honor.
MR, SEDRAN: Your Honor, my comnlaint -- I don't

need sixty days., We are already committed on the record with
the stioulation, which calls for an amendment by --
THE COURT: Each of vou has a sevarate nroblem,

which we can probably take care of. We will just refer to

then, Dauer to stand and Newell to be made by --
MR, SEDRAM: June 3rd.
THE COURT: Bv June 3rd,

Answers tO the Newell complaint and other nleadinas

thirty days{

THE CLERK: August 1.

THE COURT: No, It would be Julv 1 or Julv 2 or

.||something like that,

THE CLERK: July 2nd for amendment complaint.

THE COURT: Newell is amending the complaint bv

amendments to the state complaints, The individuals complaints
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June 3rd, So, thirty days to answer would be --

THE CLERK:?: July 3rd.

MR. BRAMAN: Your Honor, may we have until July 3rd,
also, to file any Rule 12 motions with respect to either
Newell or Dauer?

MR. GOLDBERG: Your Honor, we object, They have
answered our case, There is no further Rule 12 called for
at this point,

THE COURT: At least as far as Newell is concerned,
I said answer or otherwise plead., Whether or not vou can
still bring a Rule 12 motion against Dauer -- if you bring one,
I will deal with it, I guess, basicallv, is what it amounts to.
But I am not going to enter an order allowing you to file one
at this time, If vou seek leave for it, then we will consider
arguments on that,

I would suggest that you propose a briefing schedule,
If you can't agree on one, bring it before me and I will
impose one,

MR, BRAMAN: I would think that, at least, we can
do.

THE COURT: I would hope that that is the case,
Anything else on pleadings?

MR, SPENCER: One item, your Honor,

THE COURT: Yes, sir,

MR, SPENCER: The question has been raised at some
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point in our conversations regarding new complaints from
additional parties., The states expect that there very well
may be additional complaints,

THE COURT: I received in the mail, I believe, this
week -- I didn't count them -- but a number of tagalongs
which had fifteen -- there was a stay on their particular
actions for fifteen days, which would run out -- T thought 1I
had it here. Here we go., There are ten tagalongs, Conditional
transfer order dated April 29th, They are staved fifteen
days without objection,

MR, SPENCER: Those, vyour Honor, are additional
state complaints, Frankly, we are here representing those
ten states as well,

THE COURT: I am assuming, therefore, there would
pbe no objections filed within the fifteen-day veriod. So
that the transfer order will become permanent, So, we will
leave the same ordgr for them, then, I will make all subsequent
tagalong state actions subject to the same amendment deadlines,
then,

MR, SPENCER: That is fine, your Honor.

The issue that I am raising here is that we expect
there may be additional filings in the Scuthern District of

New York, which should be treated as tagalongs and transferred
to this court for trial orocess. That would be substantially

the same as the current state cases and therefore would 4oin
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on the same basis,

THE COURT: As I understand, thev go to the multi-

district panel for an order such as this,

MR, SPENCER: That is correct,
THE COURT: I suppose they could, bry aareement,
just -- I am not sure now whether you can file them directly

here or not, You might save some trouble unless thev want to
preserve --

MR, SPENCER: We can anticipate they would file them
in New York, your anor. Just so, if there ever was a
transfer back, that all the state cases would stay together.
THE COURT; I will make, then, the order for all
amended complaints;for the parties presently before the court
and those that are subseguently assigned to the court will be
under the same deadline as far as filing amendments. If they
haven't filed their complaint yet they nrobably won't need to
amend it,

MR, SEDRAN: If I could make a suggestion to Mr.
Spencer, If his concern is to simply have all his state
cases transferred together, T would suggest that the narties
stipulate that the additional cases could be filed here and,
if the state cases get transferred --

THE COURT: I think they can be but I am not sure.

MR, SEDRAN: It would just avoid the step of going

to the Southern District of New York and going to the nanel,




10

"

12

13

15

16

17

18

19

20

21

22

23

24

25

20

THE COURT: Is there anv problem with that? Do the
defendants have any objection?

MR. BRAMAN: No obijection, vour Honor.

THE COURT: It is stipulated, then, that Clozapine
litigation by states may be filed directlv in this court.

The next item I have on my agenda is the status of
class allegations, What is vour intention?

MR, GOLDBERG: We have plead them, your Honor and
the defendants are deciding whether they want to agree with
them or not, If they decide to oppose them, well, then, we
will take the next step.

MR, SEDRAN: I would just add that I have had some
other conversations with the defendants, Mr. Goldbera is
right, We are waiting to see if the defendants will stinulate
to a class, There also have been discussions with defensa
counsel about the timing of the filing of a motion for class
certification, There was a propbosal to the defendants to
Pefer the resolution of the class motion until a decision on
the merits. I don't know if the defendants are in a position --
THE COURT: What do vyou mean "on the merits"? The

merits of what?

MR, GOLDBEPRG: The litigation,
THE COURT: I don't think you can do that,
MR, SENNETT: Your Honor, if I can perhaps clarify,

As I understand it, at least, it would vut the class
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certification after the trial, which really doesn't do verv
much for us, as I can see it now, If the plaintiffs prevail,
obviously, evervone would opt in and, if they lose, thev would
opt out,

MR. GOLDBERG: I think, if you think about it, vou
may not be facing exactly that. If vou want to take that
position, we will be glad to start the game going in that
direction.

THE COURT: What I thought I would do, without,
certainly, nreventing you from entering into an agreement,
we can set a briefing schedule on the issue of class and then,
if you agree to it, then that will moot the need to brief it.
If you don't agree on it, then we can -- I think that should
be taken care of,

MR, GOLDBERG: We want forty-five days, v;ur Honor,
THE COURT;: Any nroblem with that, forty-five days
for nlaintiff to file motion and brief for class certification?
And then response time,
MR, BRAMAN: In terms of class certification motions
your Honor, we would like about a sixty-dav veriod to conduct
discovery of the plaintiff representatives,

MR. GOLDBERG: There are two representatives, vour
Honor. How long can it take to take two sick schizoohrenic
people?

IR, BRAMAN: It is also our recommendation, to the
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extent that there are Rule 12 motions to be decided bv vour
Honor, that the class certification briefing schedule be
deferred until a resolution of those motions,

THE COURT: In the Seventh Circuit I am not sure
vou can do that, As I understand the rather very clear
directions from the Seventh Circuit, it is that vou resolve
class certification before you resolve the case and nleadings
because of the fact vou don't know who is going to be
affected. If I dismiss the case and I rule there is a class,
then I have affected I don't know how many schizoohrenic
people here,

Let me ask this: Are there separate classes for

Fr. Dauer and Mr. Newell or are they the same class?

MR, GOLDBERG: We'll put them together,

THE COURT: There is no distinction, then, between
them? ’

MR, GOLDBER%: No,

THE COURT: What is the difference between Mr, Dauer
%nd Mr, Newell and the citizens for which the states are
bringing actions?

MR. GOLDBERG: They are bringing them as parens
patriae and we are bringinn them as a class allegation., There
are other states covered by ours which are not covered bv
theirs,

THE COURT: There is parens natriae -- thev are
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actually bringing the case in behalf of the vpeonle that are of
the class,

MR, GOLDBERG: They are purporting to, ves, your
Honor., 1If this issue gets raised, there will be a conflict
between the private plaintiffs and the states and that will
take un a lot of the time of the court, I think, uselesslv in
this case. This is one of the situations where the defendants
are already faced with the reality of somebody is going tn be
representing everybody here, at least somebody, and mavbe a
large group of people are going to be representing everybody
here. So, therefore, their initial reaction which thev have
given us today is that theyv are not interested in stinulating
to a class may not orove to bhe what thev want in the lona run.
But let's presume it is., If it is, then we have a fiaht
between the states, who we will then sav are not adeauate
representatives to these people, and us, who they will say are
not adequate representatives, So, that will be the ficht.
The defendants will say nobody is, of course,
MR. SENNETT: I don't know if we will sav that, vour
Honor. But I will say, to address Mr. Goldberg's noint a
little bit earlier, that we do view that conflict as
significant here and requirinag some fairly significant
discovery, It is not simply a case of devosing two class
;epresentatives here, It includes, frankly, an assessment

that the court is going to have to make which will concern
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the representation of the individual states and it will help
people, what their interests are, whether they are in a
position to represent natural persons, the health insurance
companies that are represented directly in all this. There
are a lot of different competing interests here, We think
this issue will merit a full hearing for the court,

THE COURT: Mr. Goldberg is suggesting forty-five
days for Mr, Newell and Mr, Dauer to file whatever metition
and that there be a class certified. You will need time to
resoond. Now, if they have forty-five days to file it, it
would seem to me, say, if I agive vou thirty days to reswond
thereafter, then you are getting sixty-five davs to, in effect,
conduct whatever discovery vou may need.

MR, BRAMAN: I respectfullv disagree, vour Honor.
Until they file their motion it is hard to know exactlv what
discovery we are goinag to take, Obviously, we can think of
some now without seeing their moving papers. But their moving
papers are certainly going to suggest what other evidence and
discovery that are necessarv,

MR. GOLDBERG: Your Honor, our motion will be auite

prosaic., They don't really need that,

THE COURT: Do you need forty-five davs?
MR, GOLDBERG;: We really don't need forty-five,
THE COURT: I will give you thirty days and then I

will aive them sixtv days.
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MR, GOLDBERG: Your Honor, I think that is a little
unfair, We have got the burden of coming forward, To give
them more time to argue against us, that is sort of unfair,

THE COURT: But they have got to do discovery. You
don't need any discovery or very little of it, unless vou need
more,

MR, GOLDBERG: We don't need any discoverv and
neither do they against us, That's the whole point of the
issue,

THE COURT: I can't presume that. They say thev
do.

Why don't we do it thirty and forty-five,

MR, GOLDBERf: Thank you, your Honor,

THE COURT: I will give you fourteen days to renly
to theirs, So, we have got thirty, forty-five and fourteen
kor the class allegations,

MR. GOLDBERG: Your Honor, one of the issues I
would like to take up is the real question of when we are
going to get to a trial, I think that is part of what is

involved here, When are we going to cut off the discovery?

THE COURT: My next item is No. 5 on mv agenda,
discovery,
MR, GOLDBERG: That is why I was bearing-in on that

. item here, It all relates together,

THE COURT: Excent discovery on the class is




26

1 ||separate from discoverv on the case-in=-chief,

2 MR. GOLDBERG: Well, but they both go forward at

3 ||the same time separately.

4 THE COURT: We are going tn get to discovery right
5 ||[now. Unless there are strong arguments to the contrarv I do

6 not»see why we couldn't have discovery on both tracks at the

7 ||same time,

8 MR« SPENCER: On the contrary, your Honor, we would
9 |lsuggest we should do that,

10 THE COURT: Is there anv objection to that, that

11 ||we go ahead with discovery, now that evervbody is here?

12 MR, BRAMAN: We would object, vour Honor, We would
13 ||like to be able to focus on the certification issues, first,

14 |las well as the Rule 12 issues that will be coming up and

15 ||defer merits discovery until after we deal with the class

16 ||certification,

j 17 THE COURT: What is the current status of discovery?
18 ||Let me start out.

; 19 MR. GOLDBERG: Your Honor, in our cases we have

20 |(lreceived some documents, We have received no answers to

21 |linterrogatories.

i R3 22 THE COURT: You have served interrogatories and
23 ||document requests on both Caremark and Sandoz?

24 MR, GOLDBERG: Yes, your Honor,

25 THE COURT: And states --
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MR. SPENCER: The states served interrogatories,
requests for admissions and document requests at the end of
February pursuant to Judge Keenan's order in New York, Those
requests have not been answered despite consultations with the
court in New York regarding that except to the extent that
Caremark has, in fact, given us an opportunity to review
documents which they oreviously gave to both the private
plaintiffs and the Federal Trade Commission. To date neither
Sandoz or Caremark has given us anything other than what they
presented to the Federal Trade Commission, Neither narty has

Fnswered our interrogatories or requests for admissions.

MR, SENNETT: Your Honor, if I mav just correct
something,

THE COURT: Yes, sir.

MR, SENNETT: We have, in fact, answered the

requests to admit that have come from the states, We
produced over thirtv thousand pages of documents to the states
and private varties, What we asked for and asked for from
Day-1 from Judge Keenan and what we are going to ask vour
court's indﬁlgence for today is to get one common set of
interrogatories that conforms to our rules in this district
and not to have sixty, seventy and eighty different and
separate interrogatories to answer. We can qo forward on

that --

THE COURT: I am not sure whether yvou have to have
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one common set but it would seem to me we could have two
common, one for the individuals --

MR, GOLDBERG: We will combine ours together. There
is no problem,

MR, SEDRAN: Absolutely,

THE COURT: So, the individuals, Mr, Goldberg and
Mr., Sedran, will join together with the states and present one
common set of interngatories pursuant to our local rules.
And one common production request?

MR, GOLDBERG: I doubt that, your Honor. We want
a lot less than what the states will want, I am quite sure.

MR, SEDRAN: What I was representing, vour Honor,
is I will withdraw my previous discovery request and adont
Mr. Goldberg's so that the defendants do not have to deal with
two sets among the private plaintiffs,
THE COURT: Maybe there should be, since we have =-=-
well, go ahead, Excuse me,
MR, SENNETT: I was going to suggest that the states
should take a ook at Mr, Goldberg's interrogatories,
consistent with our local rules, and anything that needs to be
supplemented they can supvlement. Again, we are talking about,
in this first wave of interrogatories, names, places in Mr,
Spldberg's. I think we can handle it, It is the long, long
sets of interrogatories that we are trying to avoid, get

Logether and have a group of interrogatories.
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THE COURT: We have a local rule, What is it?
Rule 127

MR. BRAMAN: Rule 20,

MR. GOLDBERG: I am sure we didn't follow the rule,

also but we just came close to it and within the spirit of the
way it is followed,

MR. SPENCER: Your Honor, we would renquest -- first
of all, we would point out to the court that we have several
causes of action which have not been raised by the nrivate
plaintiffs, The nature of our standing before this court is
completely different from that of the private plaintiffs,
Therefore our discovery does not completelv track with what
the private plaintiffs are doing,

Additionally, we wnuld request that the court 1lift
the stay with resvect to the discovery that was already
requested from the defendants and which was suprosed to be
given to us a month later than a week after the court's stav
Wwas entered. That discovery should basically be readv for us
to receive, Bath Sandoz and Caremark have been willinag to
answer interfoqatories from Dauer, They have been willing
to == Sandoz has been willing, for documents to both Dauer and
Newell that they have not been willing to show us -- we would
ask at a minimum that we start with being able to see the
discovery that Judge Keenan indicated that he would permit us

to proceed with, which we properly requested and for which we
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went back to Judge Keenan for a clarification on and which
they should have been readv to give to us at the time of the
court's stay.

MR, BRAMAN: Your Honor, if I may correct a mis-
statement, We have vroduced over twelve thousand documents
to the states alreadv, We have an additional ten thousand or
so documents ready ﬁo produce,

THE COURT: What are you producing? Is it nursuant
to a request or a court order or what?

MR. BRAMAN: Ten thousand or twelve thousand
documents, I think, we are nroducing in resvonse to CID served
by the states.

The documents vet to be vroduced but almost ready +o
be produced are document requests, What I would nronose,
though, consistent with the Illinois rules, jis the states have
one consolidated set of interrogatories and that theyv trv not
to exceed the twentv-inerrogatory limit,

THE COURT: The states are willing to do that, I
understand, The states will have a consolidated set and the
individuals will have a consolidated set, You will have two
Pets to answeg.

MR, BRAMAN: That would be fine,
THE COTURT: And two requests for production because,
as I understand it, ’'lr. Goldberg does not want stuff that

relates to California, I would assume, or mavbe he does,
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Whatever,

How much time do you need to resmond to these
individual requests?

MR, BRAMAN: We would request a thirtv-dav period,
your Honor,

MR, SPENCER: Your Honor, we should at least be
able to get the documents that were ordered by the court in
New York to be produced by April 19th, which was almost two
months after the initial request was made to them. Thev
should at least be giving us that., Thev have aiven that kind
of discovery to the private plaintiffs, Thev have alreadv
delayed our discoverv hy several months here., The states
should be able to proceed with their first waive of discovery,

THE COURT: Well, we are trving to organize it so
that there is two first waives. There is the individuals'
first waive and the states first waive,

Now, I am going to order that interroagatories and
production requests he comnlied with by both defendants
within thirty days.

THE CLERK: June 3.

THE\COURT: By June 3rd,

I am goina to suggest, in interests of moving the
case along, that, if vou were prepared to make an interim
production, that vou can go ahead and complete that,

MR. BRAMAN: Your Honor, we dc not vet have, thouah,
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a consolidate set of interrogatories from the states. Could
we ask for thirty days from the receint of same?

MR, SPENCEPR: Your Honor, they do have a set of
interrogatories, document requests and requests for admissinn.
They have made no production of that at all.

THE COURT: They may have a multiple. Is there a
single set?

MR, BRAMAN: We have been served with fifty-seven
interrogatories, which in no wavy complies with the local rule.
I recommend that they go back and trv to complv with the local
rule or make a motion for --

R, SPENCER: Your Honor, they commnlied with the
rules of the court that had jurisdiction over the matter at the
time,

MR, SENNETT: Thev did not,

THE COURT: In order to get this moving along T
will accept that as a motion for leave to file fiftv-seven
ﬁnterrogatories and I will grant the motion.

MR, SPENCER: Thank you, vour Honor,

MR; BRAMAN s One other comment on discovery, vour
Honor.

THE COURT: Yes, sir.

MR. BRAMAN: May I request deposition discovervy on
Lhe merits be deferred until after the certification issue?

THE COURT: Well, let's see,.
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IR, HUBBARD: After the certification issues -~ we
disagree quite strenuously with both the private »nlaintiffs --
we believe that the parens claims or that the states' actions
should not be delayed by the class certification issues. So,
we would oppose that, vour Honor.

MR. SENNETT: Your Honor, I think the cases in this
area are somewhat fascinating in that there is a conflict
between the private plaintiffs and the states and who ought to
be representing these people, There are some cases which we
have found which will hold that the states will have nriority
over the class certification here and we have some cases which
go the other way.

THE COURT: Let me ask this: How is this issue
going to be presented to me and when is it goina to be
mresented to me? Is that mart and parcel of the motions for
class certification?

MR, GOLDBERG: Your Honor, we wouldn't think so.
But, if the defendants opresent this issue, then it becomes
part and parcel of it,

THE COURT; Except thev are sitting back here
telling me that thev strenuously obiect to your being in the
rase, as I understand it.

R, SPENCER: That is incorrect, your Honor, Ve

Fre only saving that our parens class is a statutorilv defined

class that does not require certification; that, at least,
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to the extent that the thirty-three states, commonwealths

is no reason to delav discoverv and the other nroceedinas of
this court vendinag certification of the class,

The certification or denial of certification will
in no way affect the general course of this litigation, which
is why we presented to the court a schedule that will lead to
a trial on liability in January.

MR, GOLDBERG: Your Honor, we hapoen to concur that
the certification or non-certification should not be allawed to
delay anvthing in this case and that the discovervy on the
merits --

VTHE COURT: Well, certification will delav a certain
amount of things --

MR, GOLDBERG: I don't think so.

THE COURT: -- but that doesn't mean vou can't go

on both tracks at the same time unless it is a manpower oroblem
that somebody might have,

Let me ask both groums of »laintiffs, the states and
the individual plaintiffs, What are you looking at as €ar as
both fact discovery and expert discovery?

MR, GOLDBERSG: In our case?
THE COURT: I will take vou first,
MR, GOLDBERG: Okav. In our case, very simnly,

from Caremark we want the tapes, They know what tapes we want.
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THE COURT: I am talkinag abecut denositions now,
That is part of vour discovery, I would assume,

MR. GOLDBERG: We haven't quite reached a conclusion
but some place between zero and ten, at the very minimal, to
say the least.

THE COURT: What do the states need?

MR, SPENCER;: It is very preliminary, vour Honor,
because, until we see the documents and answers to interroga-
tories, we don't know for sure. But we believe we are talking
about somethinc on the order of ten to twentv demositions of
fact witnesses, It's hard for me to answer on the exverts
because that will dewend largely on how manv exnerts the
defendants are planning on using at trial. I am not sure what
we would need at this point, It would depend on exactlv what
issues are still before the court,

THE COURT: Will the ten depositions that you want,
Mr, Goldberg, be in his twenty?

MR. GOLDBERG: I am sure, if we take ten, thevy
would be within his twenty,

THE COURT': So, we are talkinag about, for olaintiffs
then, probably not more than twenty depositions on facts,

MR, GOLDBERG: I would think so, your Honor,

MR, BRAMAN: Your Honor, we are not aware of what
deposition discovery we are going to need on the certification

issues until we see their moving naners,

4
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I can represent to the court that, carrving out that|
discovery in good faith at the same time we have to defend
derositions on fact issues, at the same time we have to produce
documents and answers to interrogatories on fact issues, it
is going to be very burdensoﬁe, probably, with both defendants.

As Mr, Sennett mentioned, there is a conflict
between the parens vatriae actions and a potential nation-wide
client, certified for the private plaintiffs., Unti] that issue
is resolved we are really not sure who is ooing to be
representing the people in this country that are relevant here.

MR, GOLDBERG: Well, the one thing that thev can
Fe sure of is not all of us will still be here, Because
whether or not.we represent a class we still represent Dauer
and Newell,

THE COURT: What he is saving is that I have agiven
them plenty of work to do for the next few months without being
purdened with devositions,

MR, GOLDBER(: Your Honor, I think you have given
them no work to do that they haven't been prepared to do a
long time aQo.

I would make a sugaestion., Here is a brief
suggestion which we would propose: That all document
discovery in this litigation be concluded bv July 2nd; that
lay witness depositinns be concluded by October 2nd; that

experts' identification and revorts be put on the table bv
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the 17th of October; that devositions of the exnerts be
concluded by the 2nd of December; that all requests for
admissions be filed and answered by the 17th of December and
that we have a final oretrial conference some time around the
2nd of January and a trial, concurrent with the states'
suggestion, some time in January of 1992, That leaves
everybody the burden and takes it off the court deciding who
is going to do what to whom at what time, If we run into some
intersection problems, we will come back to you, I think that,
if we do something alonn those lines, it mav solve the nroblems
of the day and hovnefully good counsel can resolve the rest of
the problems among themselves.,

MR. SPENCEFR: Your Honor, the states believe that
Lhat largelv comnorts with what we have requested from the
Fourt and we would have no obiectinn to that other than to
point out that we might need to do additional document
discovery based on the depositinos but that would be the only
clarification we would have,

MR, SENNETT: Your Honor, at least, from our
standpoint,ifrom Caremark's standpoint, it seems, verhavs, a
vear or two ambitious,

We do have a number of issues we are trying to
resolve, continuinag to resolve, on the certification issues,
which will take an awful lot of resources, We have briefing

to do on the motions to dismiss, I think, also, missing from
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The difficultv with this case, vour Honor, is that

there is a spector of this, which I will refer to as "cuasi-
expert discovery," which is to say that we have thirty-three
states, a lot of mental health people, a lot of people -- I
know Mr. Spencer and his team have been interviewing and
gathering witness statements and, perhaps, have been talkino
to literally hundreds of people on these issues, We need
significant disocvery from the Food and Drug Administration,
which I know the states considered at one time makina a narty
to this litigation. And if they are not made a »nartv, we
still do need significant discoverv from the Food and Druc
Administration as part of the expert testimonv here, There
may be some additional discovery that will come from the
states. We would ésk at some time_—— I don't think we are
ready to do that todav =-- but we would like at some time to
know who their witnesses are going to be at trial so that we
don't have to choose among three hundred potential quasi-
expertsg --

THE COURT: I assume you will be getting out
discovery, also.

MR, SENNETT: We will. And at that peint, vour
Honor, we will be able to assess it and to trv to do these
things simultaneously., I mean, it leaves us in a very

difficult »osition,

38
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THE COURT: I am reluctant at this initial status =--
first of all, the case has not necessarilv been assigned to
me for trial, It is for pretrial., So, I am reluctant to give
vou a trial date on the first status,
MR, GOLDBERG: Your Honor, Dauer is assigned to vour

Honor for trial,

THE COURT: Dauer is.,
MR, GOLDBERG: We would =-- and I am sure Newell
would join in a request for a joint trial with Dauer. We can

Fe ready to go to trial bv January, whenever your Honor wants.,
THE COURT: Well, I am reluctant to give vou a
trial date on my initial status. I appreciate that you have
been in before me several times previously. To the extent
that I have to conduct all the pretrial matters consolidated
with the state cases, I have got to do that.

I am also reluctant to specify deadlines at this
particular point. Now, I am not reluctant, however, to move
the case along. Those of you who are familiar with me -~ and
I am not sure anybody is == I like to move my calendar along.

I ﬁhink, to get the paper out of the way, that would
be appropriate before you commence on depositions. Now, I
had thirty days to answer the interrogatories and the
?roduction requests, So, what I will do is I will stay
depositions for forty-five days and then fact discovery can

commence, depositions can commence. What day is that?
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THE CLERK: Forty-five days is June 17th,.

MR. SPENCER: To clarify one item, your Honor.
Would that also cover the requests for admission that the
states have made?

THE COURT: Requests for admissions I sort of lump
together with paper discovery.

MR. SPENCER: Okay. I make the point because there
has been some discussion about whether they are the same.

That is our view, as well, your Honor.

MR, SENNETT: We have resvponded to those, vour
Honor.

THE COURT: Pardon?

MR. BRAMAN: Your Honor, may I make one comment
here?

THE COURT: Yes,

MR, BRAMAN: As we pointed out in our status
statement, the distribution system being challenged in all
these lawsuits has been changed by Sandoz. There is no need
to, in my opinion, therefore impose tremendous burdens on
counsel to ﬁove this along at some sort of expedited rate.

The briefing schedule and discovery schedule that we have for
class certification is about a ninety-day period of time. I
would request that we not allow the fact discoverv depositicns

to take place until the expiration of that ninety-day period.

It is actually eightv-nine days because there is fourteen dayvs
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for the reply brief,

MR, FORTI: Your Honor, may I make one other noint
concerning the class certification issue? And I think you
raised it to the private plaintiffs and they did not specific-
ally respond. I think, as Mr. Sennett has raised the point,
this is a complicated issue concerning the conflict or
potential conflict between the private plaintiffs and the
states and we have to determine in what context that issue is
going to be resolved. I submit that, when we are talking
about class certification, that we as defendants can't resvond
to the plaintiffs' class certification motion in a vaccum
unless we also have a sense of where the states stand in
connection with their parens patriae action.

Let me also add that our original motions to dismiss
are before the Court.

THE COURT: I have given you leave to proceed with
discovery on the class questions. Now, it may require some
discovery among the states; I don't know,

MR. FORTI: I think it would. That is why I am
suggesting tﬁat our time frame is already quite tight because
it is not simply two depositions of the class reps but it is
also depositions of the states.

MR, SPENCER: I am sorry, your Honor., I don't

.

understand it. The states' varens patriae authority arises

hut of Section 4(c) of the Clayton Act., It is statutorilv
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defined. It does not require certification. It has Dbeen
defined by Congress.

MR. SPENCER: But, your Honor, the adequacy and
typicality of the claims --

THE COURT: I can see where some discoverv might

be necessary to determine to what extent your claims diminish
the individual plaintiffs' claims. I mean, I understand. You
don't have to present a case before me in order to oroceed in
court on behalf of whoever it is == your children, I guess or
whatever the appropriate metaphor is -- but I am just saying
that there may be some overlapping discovery on that issue so
they determine to what extent you foreclose the plaintiffs,
MR. GOLDBERG: There may be some overlapving in
Hiscovery as to what extent we foreclose them,

MR, SPENCER: But as a separate issue, your Honor,
the simple fact is that, regardless of how all that comes out,
there is going to be the same basic nature of the case here
before the court and there is therefore no reason to continue
to delay discovery just on the certification issues, including

the depositions,

THE COURT: Well, they are saying that vou do not

have the time to do all this,

So, I will leave it at that. I will stay regular

deposition discovery until June 17th,

MR. BRAMAN: Your Honor, that is less than the
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period allowed for the certification discovery and briefing
schedule, Their brief is due in thirty days and our revly is

due in forty-five days.

THE COURT: But you will only be doing two things
at once. Right now you are going to be doing the certification
and the paper discovery. Then, when vou have the paper
discovery out of the way, you will be doing the certification
discovery.

MR, BRAMAN: Depositions would commence, under that
schedule, only fifteen davs into the period that we have to
prepare our opposition to the motion for class certification.
That's the pericd when we will be taking that discovery.

THE COURT: What did I have, forty-five and --

MR, BRAMAN: It was thirty days for vlaintiffs to
file a brief, fofty-five days for the defendants to oppose it
and fourteen days to :eply.

THE COURT: I will make it seventy-five days. What
is seventy-five days?

THE CLERK: Seventy~five days for --

THE COURT: To stay the depositions instead of --
forty-five days and another thirty days. So, it will be
July =--

THE CLERK: That will bring us down to July --

THE COURT: l6th or 17th?

THE CLERK: It will bring it to the 19th.
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THE COURT: July 19th you can start regular

discovery.

THE CLERK: It is stayed until July 19th,
THE COURT: 19th,
All right. The next thing on my -- well, before we

leave discovery, I would assume that you can agree on the
venue, Witnesses will be deposed one time in this oroceeding.
MR, SPENCER: Certainly the states agree with that,
vour Honor. We would expect to consult with all rarties to
make sure that that happens.
THE COURT: If there are any problems on venue and
schedules, vou can bring them back before me.
Confidentiality orders, I entered one in Dauer. Is
there a problem on the other cases?
MR, BRAMAN: What we would like to request, your
Honor, is to give us one week to look it over and, if we are
joing to make any counter proposal for the massive actions
here, we can do that and provide it to opposing counsel
within one week,
MR; GOLDBERG: Your Honor, we agreed to that
conditionally. We no longer agree to a confidentiality order.
In our view, one of the reasons these cases are
prought is for the public to learn abou£ what happened, With
these confidentialityv orders large amounts of the material

get hidden from the »nublic view, They turn into "star
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chamber" proceedings instead of open courtrooms. As a matter
of principal we object to any further imposition of a
confidentiality order except where individual people's lives
may be affected,

THE COURT: There is one in your case in effect

right now,

MR. GOLDBERG: That is correct, for the discoverv
we are taking. Obivously, we agreed to that to move the
discovery forward to that point in time. But at some point in
time the proceedings have to become open to the nublic, and
that is before trial, we believe.

THE COURT: You would have to seek leave to
terminate the confidentiality order at such time that it will
remain in effect.,

MR. GOLDBERG: Right, your Honor.

THE COURT: We are talking about the balance. Can
we live with the same order or =--

MR. BRAMAN: Your Honor, we have provided it to

Mr. Spencer and we will do so with Mr, Sedran, Perhaps, if

we could havé a week to come up with an agreed order, agreed
protective order, in two weeks.

MR, SPENCER: We would ask for two weeks hecause it
;s going to take a while *o bounce back and forth.

MR. SENNETT: I don't perceive a problem, your

Honor. There are really two interests here in the confidentiali

tv
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that are concerned, ©One, obivously, is the business
sensitivity of all the business plans and business docunents
and, secondlv, which the health care providers are very
concerned about is the confidentiality of the natients them-

selves,

MR. GOLDBERG: The patients, We, obviously, have
no difficulty with that.

We do have difficulty with continuing to hide the
facts of this conspiracy under a confidentiality order, vour
Honor. We are going to filg a motion at the appropriate time
to open this issue up so that there will be no mistake about
it

THE COURT: I am not familiar with the terms -- I
suppose I should never sign an order I am not --

MR. GOLDBERG: Jerry Specks is one of the co-counsel
in our case,

MR, SPECKS: What has happened is that every
document that has been produced has been designated as
confidential, which, in our opinion, is an abuse of the
protective 6rder. There is a provision in the protective
order for us to challenge those designations. Perhaps that
may be the appropriate way to do it,

THE COURT: That may be the appropriate way to do it.
I would suggest that you trv to agree on this.

Two weeks to present an agreed confidentiality order
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for the states' cases.
MR, SENNETT: Your Honor, if I may. The mechanics

of this -- as we did point out, we did produce close to

twenty-five cartons of documents, thirty thousand nages, We

did, in order to expedite this =-- everyone wanted documents
quickly from the trade commission. We are not standing in the
way of anyone gettina these documents. But it is, again, a
tremendous expense and administrative burden to ao through it.

THE COURT: What I would suggest we do is we would
enter into an agreed confidentiality order and then at such
point that anybody feels that -=- so that we can get the
discovery out of the way -- then, if somebody seeks to be
relieved of it, present a motion and in an orderly fashion I
will determine whether or not it is appropriate to terminate
it or to limit it or to keep it in full force and effect. So,
everybody seems to be agreed to proceedings with one at least
at this stage of the case.

All right., Designation of experts. I think I will
leave that for the next status.

I‘have document preservation, production, numbering
and possession. One of the hallmarks, as I understand it
from reading what they suggest in multidistrict cases, so that
we don't get all mixed up, is that we have a uniform marking
system that preferably would be the same system to be used if

this case goes to trial. I do not know if there is one or
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what type of identificaticn system vou are proceeding with
now,

MR. SPENCER: All documents that the states
received as part of the pre-complaint discovery from various
parties, including the defendants, were numbered in a uniform
manner, a relatively uniform manner, a relatively uniform
manner, What they did was a different number on each page,
as recommended by the manual, et cetera, and numbers were
preceded by a 1ettér that identified the corporate entity
that was producing the document. It would seem that that shoulyq
continue to be suitable to everybody., We might even talk a
little bit about which letters to use.

MR. SENNETT: I think, in this case, your Honor,
since there are two defendants, rather than having forty
defendants, we both have pretty good controls over our
documents and I think we can work together with fhe private
barties and the states to make sure we address that.
THE COURT: I will leave that in your hands, then,
to deal with.,
MR; GOLDBERG: I think your Honor ought to enter a
breservation order,.however, in this case,

MR. SENNETT: Your Honor already has, I think, in
the Pretrial Order No, 1.

THE COURT: Yes, I think I did.

IMfR. GOLDBERG: I beg your pardon.
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THE COURT: My last item, then, other than "other
matters" is problems which may be encountered down the road.
Does anybody know of any immediately that we have not covered?
Yes, sir, Mr, Goldbergq,

MR. GOLDBERG: Well, from our viewpoint, the first
problem that we want is -- we want a trial date, We are
going to raise that again and again, your Honor.

THE COURT: You may do that, I will assure you
that I will give you one but not today.

MR. GOLDBERG: I am quite sure of that. We hope
that we can persuade your Honor to give it to us the next time
lve meet,

THE COURT: I may very well do that once I am in a
position to set cutoffs and that sort of thing. I will be
happy to do that. Whether January is too early or not early
enocough I don't know. I, am not a genius, Maybe that is why
this case does not seem that incredibly complicated. There
are some rather basic issues here which kind of stand out
that need to be resolved. They don't seem extraordinarily
complicated;

I get to, now, No. 10 on my agenda, "other matters.,"
Does anybody want to bring anything up?

MR, SPENCER: Other than we would suggest that we
schedule our next status conference so that we will at least

have a date.
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THE COURT: I am going to do that.

Does anybody want to bring up anything or have I
run over everything?

All right., When is our briefing on the class? When
is that up?

THE CLERK: The last brief is August 1.

THE COURT: How about for the next status, sav,
mid-August?

MR, GOLDBERG: Your Honor, I will be out of the
country at that point in time.

MR, BRAMAN: That's a great time, vour Honor,

THE COURT: Are you suggesting that it will proceed
smoother with Mr, Goldberg absent?

What is your schedule?

MR. GOLDBERG: August.

THE COURT: All of August?

MR, GOLDBERG: All of August, your Honor,

THE COURT: How about the next status in early
September?
MR; GOLDBERG: That's fine,
MR. SPENCER: That's fine, your Honor,
THE CLERK: September 4, one-thirty, again.
THE COURT: What day of the week is that?
THE CLERK: The 4th is on a Wednesday.

THE COURT: It won't be necessary for anybody but
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the counsel who will be liaison counsel and whoever wants,
Obivously, everybody is invited to come, I am not interested
in making the airlines a winner in this case. So it will not
be necessary for everybody to appear other than those who have
a particular interest, liaison counsel, plaintiffs' counsel
and defense counsel,

What is convenient? Any day of the week? Do vou
want Friday? Somebody comes from out of town. Who comes from
out of town?

MR. BRAMAN: I come from out of town, your Honor,
Frankly, mid-week is more convenient.

THE COURT: Mid-week?

MR. BRAMAN: Yes, your Honor,

MR. SEDRAN: I come from out of town. We hate

traveling on early Monday mornings or Friday afternoons,

MR. BRAMAN: The middle of the week is good.

THE COURT: Pick a day. You want Wednesday?

THE CLERK: September 4th,

THE COURT: September 4th, at one-thirty, 1Is that

the most convenient time or do you want it in the morning?
MR, BRAMAN: One-thirty is fine, your Honor.,
THE COURT: September 4th, at one-thirty,
If anybody wants to bring anything to my attention,
I will be hapny to entertain it. I would entertain, also --

in fact, you might want to do this -- perhaps we can proceed,
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if some emergencies come up, by telephonic status. I would
like to have that status in person because I think there will
be a number of things we will want to go over. If there are
any problems, check with my clerk and we can set up a
telephonic status call so that we can keep needless travel
down.

MR. SPENCER: We appreciate that, your Honor.

Your Honor, may I clarify one thing?

THE COURT: Yes,

MR. SPENCER: I have been asked by one of my sister
states to get one thing clear on the pleadings.

We discussed both in terms of liaison counsel and
the states management committee. It is our understandina that
service =-- that the prompt service will be made on the
committee as a whole rather than just on liaison counsel.

MR. BRAMAN: I understood it was liaison counsel.

' The committee is eight peonle. Everybody will be getting it
by U.S. maijil.

MR. SPENCER: Because of the fact that we need to
deal through the committee, just to serve it on liaison counsey
is going to force liaison counsel, then, to send it by
overnight mail to the committee, anyway. It just adds our
cost for their litigation.

I am sorrv to revisit the issue, your Honor, but I

was afraid that we had --




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

MR, BRAMAN: Let me propose a compromise, Will vou
designate four people on the committee so that we have a total
of five to serve by'Federal Express?

MR. SPENCER: It doesn't do us anything because

we still have got to get it back to the entire committee.

THE COURT: What do you have, eight?
MR. SPENCER: We have eight.
Your Honor, we are perfectly willing to -- also, any

particular problem that might arise, you know, a ohone call
will settle it with us and we can handle any specific nroblems

that may come up.

THE COURT: What do you call your committee, again?
MR, SPENCER: The case management committee,
THE COURT: I will say that the case management

committee to be served.

MR. SPENCER: Thank you, your Honor.

THE COURT: That will not prevent you from working
it out. Special cases you can bring either to my attention or
you can work out yourself, So that you do not have to send
hundred-page documents to everybody.

MR, SENNETT: Your Honor, I assume that the
defendants will be served by the states and bv others by
Federal Express as wall, In that circumstance I would like to
have the same courtesy afforded to us,

MR, HUBBARD: Yes, your Honor,
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MR, SPENCER: We are only asking, your Honor, for
Federal Express if we are up on the last day of a filing.
Obviously, we would not expect them to do that for something
we get plenty of notice on,

THE COURT: If you get something out early, there

is no reason why you have to do that.

MR, SENNETT: I am not sure we will have to,

THE COURT: I will endeavor to get out what I will
call Order No, 2, which will summarize what we have done here
today. If there are any errors in it vou can let me know and
I will try to get it out., Okay?

MR. SPENCER: Thank you, your Honor,

¥R, SENNETT: Thank you, your Honor,

MR, BRAMAN: Thank you, your Honor.

(Which were all the proceedings had in the above-

entitled cause.)
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