IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
IN RE: CLOZAPINE

ANTITRUST LITIGATION MDL 874

THIS DOCUMENT RELATES

TO: ALL ACTIONS Hon. Harry D. Leinenweber
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PLAINTIFF STATES’ MEMORANDUM OF LAW
RESPONDING TO THE PAPERS OF
BLUE CROSS BLUE SHIELD OF MASSACHUSETTS
AND BLUE CROSS BLUE SHIELD OF MICHIGAN

Blue Cross Blue Shield of Massachusetts ("BCBS-Mass") and Blue
Cross Blue Shield of Michigan ("BCBS-Mich") (collectively the
"Blues"), have separately moved for permission to file a petition
for approval of their claims for a share 1in the monetary
settlement. The return date for these motions is scheduled for
April 27, 1993, at 9:30 a.m. This memorandum is submitted by the
Plaintiff States' to present to the Court the States’ position on
the issues raised by the BCBS-Mass and BCBS-Mich’s claims.

If the Blues only seek permission to submit their claims, the
States believe that the Blues may do so under the terms of the
Settlement Agreement approved by the Court. (The Settlement is
attached as Exhibit A to the Order of Preliminary Approval of
Settlement Agreement dated September 3, 1993. Final approval of
the Settlement was granted on November 20, 1992.) Both fully
complied with the procedure outlined in § VII.E. of the Settlement
Agreement for submitting their claims. The parties consistently

rejected the claims. Thus, under § VII.E.5. of the Settlement
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Agreement, which provides that "any Person whose claim remains
rejected may petition the Court for a final determination of the
validity of the request," the Blues may submit their claims for a
final and non-appealable review by the Court.

The merit of the Blues’ claims depends on whether the Blues or
the patients were the direct purchasers. Under the Settlement only
direct purchasers are entitled to recover $38.92 for each week of
CPMS that they purchased. Settlement Agreement 9§94 I.G., VI.B.
(Only Eligible Clozaril Purchasers are entitled to receive this
cash payment and Eligible Clozaril Purchasers are defined as
whoever "purchased Clozaril from Defendants under CPMS.R"). The
question therefore is whether the Blues did, in fact, purchase

Clozaril under the CPMS program from the defendants.

Generally the patient, not the insurer, 1is the direct

purchaser. See, e.d., Medical Arts Pharmacy, Inc. v. Blue Cross &

Blue Shield of Connecticut, Inc., 675 F.2d 502, 506 (2d Cir. 1982)

(medical insurance contracts are not precisely between seller and

purchaser, but rather between seller and indemnitor); Kartell v.

Blue Shield of Massachusetts, 749 F.2d 922, 925 (1st Cir. 1984)

(Blue Shield "insurer activity . . . amounts to purchasing . . .
for the account of others [its subscribers].") Thus, as between an
insurer and a patient, payment under the Settlement Agreement
generally should go to the patient.

Even a direct payment from the Blues to Caremark is not
necessarily dispositive. The question then becomes whether the

Blues were acting as an agent for their subscribers (in which case



the subscriber is the purchaser), or as a purchaser with the legal
obligation to the provider to pay for the services rendered (in
which case the Blues would be the purchaser).

In reviewing both BCBS-Mass’s and BCBS-Mich’s claims prior to
the filing of the present motions, the States were unaware of any
showing by either company that they, not their subscribers,
directly purchased Clozaril under CPMS pursuant to a contract with
defendant Caremark or otherwise. BCBS-Mass has not yet established
that it was a direct purchaser. The papers refer to the
relationship with Caremark as "for the benefit of [BCBS-Mass]’s
indemnity subscribers." Affidavit of Geraldine Smolka dated
December 22, 1992, at q 3 (attached as Exhibit 2 to BCBS-Mass’s
motion). If BCBS-Mass acted as an indemnitor, the subscriber was
the direct purchaser. Nonetheless, the unexecuted contract
attached to its papers is ambiguous on the issue of whether BCBC-
Mass (and not its subscribers) had the legal obligation to Caremark
to pay for Clozaril provided under CPMS or whether BCBS-Mass was
merely the contract indemnitor for its subscribers under some
circumstances. Participating Special Pharmaceutical Agreement ¢
2.7 ("The Provider shall accept payment from [BCBS-Mass] as full
payment for [CPMS] except that the Provider may bill the Member for
deductibles and copayment amounts.") and § 2.3 ("The Provider may
not bill a Member for services if [BCBS-Mass] has denied the claim

because it determined [CPMS was] not medically necessary.")

(emphasis added). The agreement on its face does not 1limit

Caremark’s right to sue and collect from BCBS-Mass’s subscribers



when BCBS-Mass refuses to pay a timely claim for a reason other
than that the treatment was not "medically necessary."

By comparison, BCBS-Mich has submitted nothing in support of
its claim other than its naked assertions that it was a direct
purchaser. In fact, BCBS-Mich even claimed for payments it made to
parties other than Caremark. See Affidavit of Thomas A. Needham at
2. The States conclude that BCBS-Mich cannot be the direct
purchaser when it in fact did not even pay Caremark.

Finally, this Court should be aware that plaintiffs requested
that the patients from whom the money would be taken be advised of
the Blues’ claims. The Blues provided the Settlement Administrator
with the names of the patients and the Settlement Administrator
sent a letter to those patients, a copy of the form of which is
attached as Exhibit A to this memorandum. Attached as Exhibit B
are the letters that the Settlement Administrator received in
response to that notice. (The identification of patients has been
redacted from the responses as a precaution in light of state
patient confidentiality laws.)

In conclusion, the States suggest that the claims of the Blues
be rejected, absent a satisfactory showing that they were the
direct purchasers of Clozaril under CPMS.

Respectfully submitted,

/ZT ( JML&LQ

Robert L. Hubbard
Assistant Attorney General
States’ Administrative Liaison
Of counsel: 120 Broadway, Suite 2601
James Spencer New York, New York 10271
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e HEFFLER & COMPANY

215-665-8870 CERTIFIED PUBLIC ACCOUNTANTS MEMBERS
. AMERICAN INSTITUTEOF CPA
TELECOPIER SUITE 800 PENNA INSTITUTE OF CPA & |
215-665-0613 1515 MARKET STREET
PHILADELPHIA. PA 19102

April 8, 1993

PATIENT:

Re: In re Clozapine Antitrust Litigation

Dear Claimant:

This is to advise you that the payment of your claim has been disputed due
to an appeal by the Blue Cross Plan. Only the direct purchaser of the drug is
entitled to share in the settlement proceeds. .

If you believe that you are the direct purchaser and not the Blue Cross
Plan, please state your reasons. You will be advised as to the outcome of this
appeal in the near future.

You have until April 20, 1993, to request reconsideration of this
rejection,

Very truly yours,

HEFFLER & COMPANY ‘
Settlement Administrator




A

Heffiex & Company

Suite 8090

1515 Market Street

Philadelphia, PA 19102

Re2: In re Clozarine Antitrvst Litigation

Dear Settlement Administrator:

In response to the attached letter of Rpril 8, 1993, I wish
te direct you teo mvy earlier correspondence c¢f 4/12/93 in

which I outlined my reasons for believing .
’ were the direct purchasers of

the druvz Clozarine and are entitled to share in the
settlement proceeds.
As custodien of Laurence's funds, pavments mazde con his beha

were included in my first letter. This second notice,
addressed directly to Laurence, arrived two days later an:
should be sztisfied by my first response.

Thank vou for your reconsideration

Sincerely,



MR
April 12, 1993

Heffier & Company
Suite 800

1515 Market Street
Philadelphia, PA 19102

Attention: Settlement Administrator
Re: In re Clozepine Antitrust Litigation

Patient:
Dear Administrator:

In response to your correspondence of 04/08/93 regarding the
dispute from Blue Cross about cur role as direct purchaser of
the drug Cleozapine for our son, , we submit the
following:

1. When was hospitalized at McLean Hospital,
Belmont, MR., from 02/08/90-03/13/90, his treatment of
Clozaril was initiated. (See Bppendix R)

2. Upon his discharge, we were told (as his custodians) that
insurance coverage had not vet been being negotiated for |
Clczaril, and if he were tc be maintained on it we would -
have to be responsible for payments. We were regquired to
pay for one month's supply in advance, the amount beilng
$688.00. {See Appendix B)

3. RAfter the first month, we were billed direct from
Caremarl for subsequent weeks, and paid for them
personally. We were advised after 04/24/90 that it was
no longer necessary to cover the bills privately, as Blue
Cross had agreed at that time to make payments for this
drug. It was also anticipated that Medicaid would be
assuming some responsibility toward payment in the
future. We were told the agreement with Blue Cross would
nct be retroactive for our initizl payment of $688.00;
but that we should be able to submit our paid receipts
for reimbursement under our Extended Benefit Contract for
the weeks of 03/13/90, 03/20/90, 03/27/90, and for
04/03/80, 04/10/90, and 04/17/90.



Under the terms of our Extended Benefit Contract with
BElue Cross, we submitted claims for reimbursement for the .
three weeks in March and three weeks in April at $172.00 j
each week; Blue Cross refused to pay, however;, unless o
"providor of services itemized bills showing'dates, types
and charges for each service,. Drug bllls must -indicate
drug name and quantity purchased.".. .’ : s :

(See Attachments C & D)

At that tihe, we were advised by Caremark that Sandoz was
unable to break apart the charges, and would only submit

bills as a "bundle". Because Blue Cross would not accept
these terms, we were not reimbursed for any of these
charges (See Attachments C & D) T S :

6. We subsequently were adv15ed by Caremark to hold off on
any more payments to them, as agreements had been reached
with Blue Cross. 2As a result, we . Ceased'being the direct
purchaser after the week of April 17- Aprll 24, .1990.

7. Following the week of 04/17/90- 04/24/90 lt is our i
understanding that Blue Cross did become” the direct’ ' :
- purchaser on an "emergency basis"; and as of July 1, 1991 '
- the unbundling took place and the drug was paid like any
other prescrlptlon drug. (See At tachment E - letter of:
07/05/91) : e

O Rl St o -uini

In view of the history documented herein, we believe we WERE [
" the direct purchasers of the Clozaril for the months.of
March, 1990 and April, 1990; and are entltled to sha*e in the
'settlement proceeds for that perlod of time. , '

T

Please recon51de* your reJectlon Amounts pald by us

LR N T T

02/14/90 . #688.00
03/13/90 172.00

- 03/20/90 . 172.00 : -
03/27/90  172.00 : 4
04/03/90 172.00 ;
04/10/90 172.00 :
04/17/90 172.00 3

s clect

Thank vou for your reconsideration.

Sincerely,

SARER S el LI A M it il a0 i




February 21, 1993.

Chlozapine Settlement Administrator
P.0. Box 1300
Philadelphia, 22 19105-1300

Re: Patient

Dear Sir or Madam:

I am following up on a telephone conversation I had with one of
your representatives a little over a week ago regarding the partial
refund due to my wife for the medication she received from
Caremark Inc. and which we paid for. At lssue was how the
reimbursement should be apportioned between ourselves and our medlical
insurance company, Blue Cross-Blue Shield of Massachusetts. While we
find legitimate that BC-BS may want to receive directly the refund for
the period in whlch they paid for the medication, we definitely wish
to avoid that any refund pertalning to the period in which we paid for
the medication might be erroneously sent to them.

Your representative suggested that, although your Company should
have detalled records of all payments made as well as of their source,
it might stilll be helpful if I could send you copy of the cancelled
checks we sent to Caremark Inc.. I was able to locate four cancelled
checks in my own records, of which I enclose copy, for a total amount
of $ 2,923.76. This would seem to account for 16 direct payments for
weekly deliveries during the months of April, May, June and July 1990
(16 weeks @ $ 172/week = $ 2,752) plus 43 copayments of which 19 were
charged at $ 4.00 and 24, strangely, at $ 3.99). 1In case you found a
minor variance in your own records with respect to the above
information (for instance, I might have lost a cancelled check),
please follow your own records as more accurate. In case you found a
major variance, I would apprecliate if you could call me at my Boston
University office number 617-3539058 in 1lts regard.

I would be grateful if the relmbursement which 1s due directly to
us could be processed and sent with solicitude.

With best regards.

Sincerely,

MA
///



o ol y5/ 93

NV RS
Hhea pry 3 5//%/ Ué@ S
frreorilog o whimitd Lo ohaniy

AL,

- /?972?ﬁ Sl o 25- 2l A /67“ﬂ4Z/4
O 7
e | /EﬁAéLLf ££Z4x<az_/ //Glﬂzéifi::;;;4i, 3%49%7L //é%/;;z;
s %ﬁ  (Cmethu)
2 | |
Foe

......... /2.00 $0.60



AFR 1% 'S3 14:11  TD:121S66€30613 FROM:URIDGE and McNALLY — T-847 P.@2

UrIDGE AND McNALLY
ATTORNEYS AT LAW
4613 WEST MAIN STREET

KALAMAZQO, MICHIGAN 48006

(816) 388-3811
FAX (61€6) 385-2177

BRUCE G. UR|DGE SCHOQLCRAFT QFFICE

DENNIS F. MCNALLY April 19, 1993 £.0. BOX 356
126 GRAND STREET

SCHOOLCRAFT, MICHIGAN 49087

Heffler & Company
1515 Market St., Suite 800
Philadelphia, PA 19102

Re: Clozapine Antitrust Litigation

Dear Sir:

This office reprasents the Estate of James A. Condit, Deceased, the above referenced
patient. The Independent Personal Representative, ~ , has requested that we
immediately respond to your April 8, 1993, letter.

, in her capacity as Independent Personal Representative, objects to any dispute
that the Estate should not receive the payment. She accepted the settlement amount,
based upon her belief that he purchased the drug and was administered to, and the
language in the proposed settlement, namely:

"All persons, firms, or other entities in the United States who purchased or could have
purchased Clozaril or to whom Clozaril was administered or could have been administered
under the Clozaril Patient Management System between February 1, 1990 and May 31,
1991, and all other person who may have a cause of action based upon the claims set
forth or that could have been set forth in the complatnts in these actions".

Please note the change of address submitted to you in my February 11, 1993. The correct
address is: ' o )
Michigar,

Very truly yours,

URIDGE AND McNALLY

Sy _

ennis F. McNally
njc



STATE OF MICHIGAN
L Ty,

?‘W‘- ‘q’

JOHN ENGLER. Governor

DEPARTMENT OF MENTAL HEALTH

LEWIS CASS BUILDING
LANSING, MICHIGAN 48913
JAMES K. HAVEMAN, JR.

Apfll 15, 1993 Drector

Heffler & Company
Suite 800

1515 Market Street
Philadelphia, PA 19102

Re: Clozapine Antitrust Litigation

Patients:

Dear Settlement Administrator:

We have received your letters dated April 8, 1293 regarding the above mentioned subject.
These letters indicate that only the primary purchaser can receive payments through this
settlement. The Michigan Department of Mental Health, through its psychiatric hospitals,
purchased Clozapine on behalf of thz patients involved. Blue Cross/Blue Shield of
Michigan (BC/BSM) served as the payer of covered costs that were billed for these
patients. It would appear, therefore, that payments should not be made directly to the
insurer, but rather to the Michigan Depantment of Mental Health. ~

Flease contact me at (517)335-0171 if you need additional information.
Sincerely,

Madan Lalwani, Director
Office of Accounting and Collections

--------




April 16,

Heffler &
Suite 800

1993

Company

1515 Market Street
Philadelphia, PA 19102

Dear Sirs:

Patient: .
Re: Clozapine Antitrust Litigatioen

In‘besponse to your letter dated 2April 8, 1993, I am requesting
reconsideration based on the following information:

1.

My wife is a State of Michigan employee enrolled under
the State Health Plan. Stated in the Benefit Booklet,
"this is a self-insured benefit plan administered by Blue
Cross/Blue Shield of Michigan under the direction of the
Michigan Department of Civil Service. These benefits are
not insured with Blue Cross/Blue Shield of Michigan but
are payable from funds administered by the Michigan
Department of Civil Service."”

The Michigan Department of Civil Service is responsible
for implementing State Health Plan benefits. Blue
Cross/Blue Shield of Michigan provides certain services
on behalf of the Michigan Department of Civil Service

through an administrative services only contract.

Under the State Health Plan, a share of the premium is
paid by the employee plus any co-pays that are required
such as for drugs and community mental health services
(i.e., the Clozaril ©Patient Management Systemn).
Therefore I believe that Blue Cross/Blue Shield of
Michigan is not the direct purchaser of the drug.

I would appreciate any updated information regarding the appeal.

Sincerely,

MI
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~ HEFFLER & COMPANY

215-665-8870 CERTIFIED PUBLIC ACCOUNTANTS MEMBERS
AMERICANINSTITUTEQF CPA S
;"ESLESCOPIE‘R SUITE 800 PENNA INSTITUTEOFCPA s
-665-0613 1515 MARKET STREET

PHILADELPHIA, PA 19102

April 8, 1993

MI

PATIENT:

Re: In re Clozapine Antitrust Litigation

Dear Claimant:

This is to advise you that the payment of your claim has been disputed due
to an appeal by the Blue Cross Plan. Only the direct purchaser of the drug is
entitled to share in the settlement proceeds.

If you believe that you are the direct purchaser and not the Blue Cross
Plan, please state your reasons. You will be advised as to the outcome of this
appeal in the near future.

You have until April 20, 1993, to request reconsideration of this
rejection.

Very truly yours,

HEFFLER & COMPANY
Settlement Administrator
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