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PRELIMINARY STATEMENT

This action arises fromthe alleged price-fixing by
Def endant s- Appel l ants of raw materials used to produce rubber.

In the ruling below, the Second Departnent held, first, that the
plaintiff, a consuner, could not sue on behalf of a class under
state antitrust |aw because CPLR 901(b), which bars class actions
to recover “penalties,” applies to a private action seeking
trebl e damages. The Second Departnent further held that
Plaintiff’s unjust enrichnment claimwas |legally insufficient
because it failed to allege privity with Defendants. The State
of New York, as am cus curiae, urges this Court to reverse both
hol di ngs bel ow.

The CPLR 901(b) question turns on whether the trebl e damages
award avail abl e under General Business Law (“GBL”) 8 340(5) is a
“penalty.” This is a question of legislative intent. CPLR
901(b) does not define the term“penalty.” As we denonstrate
bel ow, though, other clear indicia of |egislative intent
establish that a treble damages award under GBL 8 340(5) is not a
“penalty” as the Legislature uses that term both in the State’s
antitrust law, the Donnelly Act, and in | egislation generally.

In summary, in the Donnelly Act, the Legislature identified
the right of action authorized by GBL 8§ 340(5) as one “to recover
damages” caused by an antitrust violation, with the award to be
“three-fold the actual damages sustained.” GBL 8§ 340(5). By

contrast, the Legislature expressly identified as “penalties”



ot her recoveries to which an antitrust violator may be subject.
GBL 88 341, 342-a. This distinction between treble damages and
“penalties” in the antitrust law reflects the Legislature s use
of the term*“penalty” generally. As used by the Legislature, the
termrefers to nonetary awards that are unrelated to or

i ndependent of any proven |l oss. The Legislature ordinarily does
not use the term*®“penalty” to refer to awards that, like the
trebl e damages recovery at issue here, are nmultiples of a proven

| oss sustained by the victim See Bogartz v. Astor, 293 N Y. 563

(1944) (Legislature made clear that doubl e damages award was not

a penalty); Cox v. Lykes Bros., 237 N.Y. 376 (1924) (sane). In

reaching a contrary conclusion, the Second Departnent -- and the
First Departnent in decisions on which the Second Depart nent
relied -- sinply ignored the critical inquiry into |egislative

i ntent.

On the unjust enrichment question, the Second Departnment’s
Opinion is inconsistent with a long |ine of cases uphol di ng
unjust enrichment clains where no privity exists. A plaintiff
suing for unjust enrichment nust show only that: (a) the
def endant has received a benefit; (b) the benefit was at the
plaintiff’s expense; and (c) the defendant’s retention of the
benefit woul d be inequitable under the circunstances of the
particular case. Privity is not a necessary el enment.

To be sure, as decisions on which the Second Depart nment

relied reflect, in a subset of unjust enrichnent cases, the



exi stence or absence of privity may be a factor that assists in
deci ding whether it would be inequitable for the defendant to
retain the benefit. For exanple, a recurring fact pattern
concerns a plaintiff who, having relied on one person’s prom se
to pay for goods or services, sues another individual who

recei ved the goods or services when paynent was not forthcom ng.
On these facts, sone courts have rejected the unjust enrichnent
claim absent privity between the plaintiff and the recipient.

But the rationale is that such clains are contract clains dressed
up as unjust enrichnent clains, and that contract |aw defines the
limts of obligations arising out of prom ses.

Here, however, Plaintiff and other consuners bears the
econom ¢ i npact the overcharge that the Defendants’ ill egal
price-fixing created. Plaintiff’s unjust enrichnment claimthus
seeks to deny Defendants the fruits of their unlawful conspiracy.
Plainly, it would be inequitable to allow Defendants to retain
the benefits of their own wongdoing. The precedents invoked by
t he Second Departnent have no bearing on this unjust enrichnent
cl ai m because Plaintiff here is not arguing that the inequity

arises froma breach of pseudo-contractual prom se.

INTEREST OF AMICUS CURIAE STATE OF NEW YORK
The Donnelly Act, GBL 8 340 et seq., grants the Attorney
Ceneral, as the State’s chief |aw enforcer, unique and broad

i nvestigative and enforcenent powers in antitrust matters. The



Attorney Ceneral is authorized: (a) to conduct investigations of,
and i ssue subpoenas related to, possible antitrust violations,
GBL § 343; (b) to prosecute antitrust violators crimnally, GBL
8 341; (c) to seek civil penalties fromantitrust violators, as
well as equitable relief, GBL 88 342, 342-a; and (d) to represent
government entities in actions to recover damages from antitrust
violators, GBL 8§ 342-b. Furthernore, the Attorney Ceneral,

acting in parens patriae, nmay bring an action to recover damages

for injuries inflicted on nmenbers of the public.

The power of private parties to bring actions to recover
trebl e damages pursuant to GBL § 340(5) is also an essenti al
conmponent of the enforcenment schenme enacted by the Legislature.
In enacting GBL 8 340(5), the Legislature recogni zed that
preservation of conpetition cannot depend solely on actions
brought by the Attorney General. Adequate antitrust enforcenent
depends in an inportant respect on the |local know edge of private
parties who, in the course of their economc activities, are
injured by anticonpetitive conduct, and on the incentives such
parties have to seek recovery of their | osses. Because private
party losses in antitrust cases are often significant in the
aggregate, but individually quite small, permtting private cl ass
actions is essential to enable private parties to serve their

statutory role as private attorneys general. See Anthem

Products, Inc. v. Wndsor, 521 U S. 591, 617 (1997) (“[t]he

policy at the very core of the class action nechanismis to



overcone the problemthat small recoveries do not provide the
i ncentive for any individual to bring a solo action prosecuting
his or her rights” (citation and internal quotation marks
omtted)).

The Attorney Ceneral also has a direct interest in reversal
of the Second Department’s erroneous ruling that a claimfor
unj ust enrichnment can be maintai ned only between parties in

privity. In actions brought in its parens patriae capacity for

t he benefit of consunmers, the Attorney General has all eged unjust
enrichment as a basis for securing relief for injury from
anticonpetitive conduct. Typically, these actions arise in

ci rcunst ances where the individual consunmer has not dealt
directly with the price-fixer or other wongdoer. See, e.qg., In

re Cardizem CD Antitrust Litig., 105 F. Supp. 2d 618, 669-71

(E.D. Mch. 2000) (rejecting argunents that either privity or a
directly conferred benefit is necessary under New York or other
states’ laws) (“Cardizent).

The Second Departnent’s ruling would arbitrarily forecl ose

unjust enrichment clains in these cases. See In re Warfarin

Sodi um Antitrust Litig., 214 F.3d 395, 401 (3d Gr. 2000) (end-

user consuners, not mddle-nen, are usually the real target of

the wongful conduct); Daniel R Karon, Undoing the O herw se

Perfect Crine — Applying Unjust Enrichnent to Consuner Price-

Fixing Jdains, 108 W Va. L. Rev. 395, 428 (2005) (“consuners are

al ways squarely in price fixers’ sites as their ultimte victins,



w t hout whose end-use purchases price fixers’ conspiracies are

poi ntless”).

ARGUMENT
POINT I

AN ACTION BROUGHT PURSUANT TO GBL § 340, WHICH THE
LEGISLATURE EXPLICITLY DENOMINATED AN “ACTION TO
RECOVER DAMAGES,” IS NOT AN “ACTION TO RECOVER A
PENALTY” WITHIN THE MEANING OF CPLR 901 (B)

CPLR 901(b) provides that “an action to recover a penalty,
or m ni mum neasure of recovery created or inposed by statutef[,]
may not be nmintained as a class action,” absent express
| egi sl ative authorization. The issue presented here is whether
private actions to recover treble damages for violations of the
State’s antitrust |aws, which are brought pursuant to GBL § 340,
are actions for “penalt[ies],” thus barring plaintiffs from
bringing such actions as class actions. GBL 8 340(5) authorizes
an “action to recover damages,” specifically providing that
“[t]he state . . . or any person who shall sustain danmages by
reason of any violation of this section, shall recover three-fold
t he actual damages sustained thereby.”

In holding that the “action to recover damages” authorized
by GBL 8 340(5) is an “action to recover a penalty” within the
nmeani ng of CPLR 901(b), the Second Departnent adopted, w thout

significant additional analysis, the conclusions reached in



earlier decisions of the First Departnent.! But the First
Departnment deci sions are erroneous: They ignored | ongstanding
precedent of this Court instructing courts to |ook to |egislative
intent in making such a determ nation. They ignored the
Legislature’s identification of a GBL § 340 action as an “action
to recover damages” (GBL 88 340 & 342-b), in clear contrast to
the antitrust renedi es avail able under GBL 88 341 and 342-a,

whi ch the Legislature identified as “penalt[ies].” They ignored
the Legislature’s general usage of the term“penalty” to refer to
a narrow class of awards that are cal cul ated i ndependent of
proven | oss. They ignored prior precedent of this Court hol ding
that simlar nultiple or exenplary danages awards, recoverabl e by
an injured party, are not “penalt[ies].” And, finally, they
adopted a test for whether an award is a “penalty” that is not
only wholly divorced fromlegislative intent, but also

fundanmental | y unworkable. This Court should reverse.

! See Cox v. Mcrosoft Corp., 290 A D.2d 206 (1st Dep’'t 2002);
Asher v. Abbott Labs., 290 A D.2d 208 (1st Dep’'t 2002); see
also Paltre v. Gen. Mtors Corp., 26 A D.3d 481 (2d Dep’'t
2006) (follow ng Cox and Asher); Cunninghamyv. Bayer AG 24
A.D.3d 216 (1st Dep’'t 2005) (follow ng Cox and Asher w thout
opi ni on).




A. The Appellate Division’s Treatment Of The Treble
Damages Recovery Available Under GBL § 340 As A
Penalty Is Contrary To Legislative Intent.

1. Clear legislative intent is controlling.

CPLR 901(b) does not define the term*“penalty.” This
Court’s decisions therefore teach that the first place to look in
determ ni ng whether the nonetary award at issue is a “penalty” is
the text of the Act that created the award, here, the Donnelly

Act. See Matter of Sackolwitz v. Hanburg & Co., Inc., 295 N.YV.

264, 267 (1946); Bogartz v. Astor, 293 N Y. 563 (1944); Cox V.

Lykes Bros., 237 N. Y. 376 (1924) (Cardozo, J.); see also Pruitt

V. Rockefeller Center Properties, Inc., 167 A D .2d 14, 27 (1st

Dep’t 1991) (“In determ ning whether a statute inposes a penalty,
courts look primarily to the statute’s description of the
recovery it authorizes.”).

Where an Act that authorizes a particular renedy clearly
indicates the Legislature’s intent with regard to the question
whet her a nonetary award is to be classified as a penalty, that

evidence of intent is decisive. Thus, in Cox v. Lykes Bros.,

this Court confronted the question whether a seaman’s federal
cause of action to recover double damages for wages inproperly
w t hheld was an action for a “penalty,” and thus exclusively
within the jurisdiction of the federal courts. The Appellate
Di vi si on had concl uded that, by authorizing an award of doubl e

damages, the statute “in effect” created a “penalty,” finding it

8



significant that a purpose of the doubl e danages award was to

“prevent the abuse of withholding [sic] their pay,” i.e.,

deterrence. Cox v. Lykes Bros., 204 A D. 442, 443 (1923). This

Court reversed, noting that the statute in question “expressly

sai d” that the renedy shal | be recoverabl e as wages, and
hol ding that this “woul d seem deci sive, w thout nore, that
it is not to be classified as a penalty.” 237 N Y. at 379.
Lat er deci sions make clear that an express |legislative
determ nation regarding the nature of a recovery is decisive. In

Bogartz v. Astor, 293 N Y. 563, 565 (1944), this Court reversed a

| ower court decision that had held that an enpl oyee’s entitl enment
to doubl e damages for injuries in the workplace was “in the
nature of penalty.” Looking to the |anguage of the statute, this
Court held that the statutory provision at issue “says nothing of
that kind,” but instead “speaks of ‘double conpensation and
“increased conpensation.’” Id. Thus, the Legislature had nade it
clear that “the extra paynent . . . cannot be conceived as .
anything essentially different fromthe other nonetary benefits

secured by the statute to worknmen.” 1d. at 566; accord Matter of

Sackolwitz, 295 N Y. at 267 (multiple damages award under
wor ker’ s conpensation |law was, “as the statute itself calls it,

‘“increased conpensation,’” and “not a penalty”).



2. The Legislature identified a GBL § 340 action
as “an action to recover damages,” in direct
contrast to other antitrust enforcement
proceedings, which the legislature pointedly
identified as proceedings to recover
“penalties.”

In the Donnelly Act, as in the statutes at issue in Cox V.

Lykes Bros. and Bogartz, the Legislature I eft no roomfor doubt

that the treble damages recovery afforded by GBL § 340 was not to
be classified as a “penalty.” I1ndeed, the Legislature could not
have been clearer in specifying which of the renedies that it
afforded for antitrust violations are to be classified as
“penalties,” and which are not. It explicitly specified that the
awar ds avail abl e under GBL sections 341 and 342-a are
“penalties.” By contrast, it used the term “danages” in
describing the trebl e damages recovery avail abl e under GBL

sections 340 and 342-b. See Matter of Charter Dev. Co. v. Cty

of Buffalo, 6 N Y.3d 578, 581 (2006) (noting that “‘all parts of
an act are to be read and construed together to determ ne the

| egislative intent’”) (quoting Statutes 8 97, 1 MKinney' s Cons.
Laws of N. Y. at 211 (1971)).

Specifically, in the Donnelly Act, the Legislature
identified two forns of nonetary award that an antitrust violator
may have to pay as “penalt[ies].” First, in GBL 8§ 341, entitled
“Penalty,” the Legislature specified that those convicted of
violating the state’s antitrust |laws are guilty of a felony, and

may “be punished by a fine not exceedi ng one hundred thousand
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dollars, or by inprisonnent . . . , or by both such fine and
i mprisonnment; and if a corporation, by a fine of not exceeding
one mllion dollars.” Second, GBL 8§ 342-a, entitled “[r]ecovery

of civil penalty by attorney-general,” authorizes the Attorney
Ceneral to “bring an action in the nanme and in behalf of the
people of the state . . . to recover a penalty in the sum
specified in [GBL § 341].”

These two penalty provisions are sandw ched between two
provisions, GBL 8 340 itself and GBL 8§ 342-b, that refer to the
recoveries they afford as “damages,” not “penalties.” See GBL
8§ 340(5); GBL § 342-b. Thus, GBL 8§ 340(5), which authorizes a
civil action for antitrust damages, expressly identifies the
trebl e damages action it authorizes as an “action to recover
damages.” GBL 8 340(5). Then, evidencing equally pointed care
inthe terns it enploys, GBL 8§ 342-b, entitled “[r]ecovery of

damages by attorney general,” grants the Attorney Ceneral
authority to bring an action under GBL 8 340 on behal f of injured
public authorities or subdivisions of the state, and again
speci fies that such an action is an “action . . . to recover
damages.” GBL 8§ 342-b

The contrast that the Legislature drew in the Donnelly Act
bet ween the “action to recover danmges” authorized by GBL 88 340
and 342-b and the proceedings and actions to recover “penalties”

aut horized by GBL 88 341 and 342-a is clearly not accidental. In

a nunber of simlar instances, the Legislature has authorized

11



nore than one type of nonetary award for the sanme w ongful
conduct, and in so doing, has contrasted trebl e damages awards,

not identified as “penalties,” with awards that it specifically
identifies as “penalties.” See, e.qg., GBL 8§ 23 (illegal
practi ces of autonobile auctioneers); GBL 88 349, 349-c, 350-d
(consuner fraud); GBL 8§ 399-p (prohibited tel emarketing
practices); GBL 8 399-v (prohibited parking facility practices);
GBL 88 609 & 610 (unlawful detention of goods); GBL § 640
(illegal target marketing practices); GBL 8 660 (illegal
menber shi p canpground practices); GBL 8 734 (violation of
warranty requirenents); Gen. Oblig. Law 8 5-531 (illega
br okerage practices); Lien Law 8 182 (violation of storage
facility requirenments); Veh. & Traf. Law § 417-a (violation of
used car sales requirenments); Veh. & Traf. Law 8 417-b (sane).
In the Donnelly Act, as in these anal ogous | aws, the
Legi sl ature’s avoi dance of the term“penalty” in referring to the
trebl e damages awards, and its use of the term“penalty” to
describe other fornms of award avail able for the sanme w ong,
denonstrates that the Legislature does not consider such treble
damages awards to be “penalties.” See Statutes § 231, 1
McKi nney’s Cons. Laws of N Y. at 388 (1971) ("it is a general
rule that every part of an act is to receive sone consideration

in determning its neaning”).?

2 The Cox v. Mcrosoft court mstakenly interpreted Section
342-b as specially authorizing the Attorney Ceneral to
(continued. . .)
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3. The Legislature’s general use of the term
“penalty” to refer only to sanctions
available without regard to proven loss
confirms that the treble damages recovery of
GBL § 340 is not a penalty.

While the Legislature’s use of the term“penalty” in the
provi sions of the Donnelly Act are the best evidence — and here
are concl usive evidence — that it did not intend GBL § 340’ s
trebl e damages recovery to be treated as a “penalty,” a broader

review of the Legislature’s use of the termis instructive and

2 (...continued)
mai ntain class actions for antitrust injuries, and it relied
on this interpretation to support its conclusion that the
Legi slature views trebl e damages as a “penalty” that
ordinarily may not be sought in a class action. See 290
A.D.2d at 206. To the contrary, the Attorney Ceneral’s
authority to bring an antitrust class action exists
I ndependent of Section 342-b. See, e.qg., Harper & Row
Publishers, Inc ., 301 F. Supp. 484 (N.D. Ill. 1969) (before
| anguage related to class actions was added to 8§ 342-b,
certifying New York and other states as cl ass
representatives). Section 342-b was enacted in 1969 nerely
to confirmthe Attorney General’s authority to prosecute
antitrust actions on behalf of state and | ocal governnents
general ly, regardl ess of whether the case was brought as an
i ndi vidual action or as a class action. See L. 1969, c.
635, 8 1. The 1975 anendnent, the only part of the law to
refer to class actions, was intended to assure that, if the
case were in fact brought as a class action, governnent
entities wll have an opportunity to opt out. L. 1975, c.
420, 8 1. See Bill Jacket, L. 1975, c. 420, Menp. Hon.
Louis J. Lefkowitz, dated June 23, 1975 (“The new sentence
provides that in any class action brought by the Attorney
Ceneral on behal f of subordi nate governnent entities,” those
entities not opting out “shall be deened to have requested
to be treated as a class nmenber in that action. This wll
bring the authority expressly granted to the Attorney
Ceneral under state law into conformty with those powers he
has traditionally been permtted to exercise under the
provi sions of the Federal Rules of Civil Procedure”).
Section 342-b thus assunes a right to bring a class action.
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confirns that GBL § 340's trebl e damages recovery is not, under

ordinary legislative usage, a “penalty.” 1In Sicolo v. Prudenti al

Savi ngs Bank, 5 N Y.2d 254, 258 (1959), this Court wote that

“penalties” are “arbitrary exactions, unrelated to actual |o0ss.”
As Sicolo recogni zed, what the Legislature ordinarily neans by
the term“penalty” is an award that is independent or unrel ated
to any proven loss -- which, for sake of brevity, this brief wll
refer to as a “loss-independent award.” As discussed below, this
Court has followed precisely this ordinary |egislative usage of
the termto bolster its reading of specific legislative intent or
i n deciding cases where no specific legislative intent is to be

f ound.

a. Ordinary legislative usage.

The Legi slature uses the term*“penalty” literally hundreds
if not thousands of tinmes in the Laws of the State, often in
referring to specifically defined forns of nonetary award. In
under st andi ng what the Legislature means when it uses the term
“penalty,” it is useful to exam ne this extensive usage. This
review shows that, with respect to civil nonetary awards,?® the
Legislature ordinarily uses the termonly to identify | oss-

i ndependent awards; it ordinarily does not use the termto refer

3 Qobviously, the term“penalty” also is commonly used to refer
to a variety of non-nonetary sanctions, such as crim nal
confinenent. See, e.qg., GBL § 341.
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to civil damages of any form so |long as such damages are
incidental to a proven | oss.

This is nmade explicit in the Donnelly Act and ot her
provi sions that contrast treble damages awards wi th ot her awards
identified as “penalties.” Unlike the treble damages awards, the
award that the Legislature identifies as a “penalty” is

i ndependent of any proven loss. See, e.g., GBL 8§ 23(9)&(10) (in

private action, court may award trebl e damages; in action by
attorney general, court may award “penalty” of up to $1,000); GBL
88 349(h), 349-c & 350-d (injured consuners entitled to treble
damages; attorney general entitled to “penalty” of up to $500 for
fal se advertising or “penalty” of up to $10,000 for defrauding
elderly).* Statutory provisions contrasting penalties with other
forms of recovery confirmthat the Legislature ordinarily

reserves the term*“penalty” for |oss-independent awards.?®

4 See also GBL 8 399-p (injured party has action for up to
trebl e damages; attorney general entitled to “penalty” of up
to $2,000); GBL § 399-v (injured party entitled to up to
trebl e damages; wongdoer may be assessed “penalty” of up to
$150); GBL 88 609 & 610 (injured party entitled to up to
trebl e damages; attorney general may obtain “penalty” of up
to $1,000); GBL 8§ 640 (injured party entitled to up to
trebl e damages; attorney general may obtain “penalty” of up
to $500); GBL 8 660 (injured party entitled to up to treble
damages; court may assess “penalty” of up to $500); GBL §
734 (injured party entitled to award up to treble damages;
attorney general may obtain “penalty” of up to $1,000); Gen.
Oolig. Law 8 5-531 (sane); Lien Law 8§ 182 (sane); Veh. &
Traf. Law 8§ 417-a (sane); Veh. & Traf. Law § 417-b (sane).

5 See, e.d., Arts & Cult. Aff. 88 60.05 & 60.06 (contrasting
damages and “penalty” up to $1,000); Educ. Law 8§ 5003
(contrasting “penalties” of up to $2,500 for first

(continued. ..)
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Addi tionally, numerous other statutory provisions, although not
explicitly contrasting penalties with other forns of recovery,
identify | oss-independent awards as “penalties,” confirmng that
the Legislature ordinarily reserves the term*“penalty” for such
awar ds. ©

The i ndependence of the award fromany proven loss is a
defining characteristic of “penalties,” which otherwise are quite

di verse. So, for exanple, “penalties” generally are awarded to

° (...continued)
vi ol ations and $5000 for subsequent violations with
“adm nistrative sanctions” and “danages”); GBL § 772
(aut hori zing award both of danages and “penalty” of $500);
GBL 8§ 862 (authorizing award of danmages and “penalty” of
$250) .

6 See, e.qg., Educ. Law § 213-b (“penalty” of up to $1, 000);
Educ. Law & 5003 (“penalty” of up to $2,500 for first
viol ation or $5,000 for subsequent violation); E.C L. 8§ 71-
0703 (crimnal “penalty” of up to $250 and civil “penalty”
of $10 to $100 or, in case of specific types of violations,
specified dollar anounts); E.C. L. 8§ 71-0925 (“penalty” in
speci fic dollar amount, depending on type of violation);
Exec. Law 8 297 (“penalty” of up to $50,000 or $100, 000,
depending on type of violation); GBL 8§ 33 (“penalty” of
$10); GBL § 899-0 (“penalty” of up to $25,000); GBL § 899-aa
(“penalty” of $10 per violation or up to aggregate of
$5,000). The Legislature, when authorizing “penalties,”
sonetinmes provides for fornulas that are not as sinple as a
fixed or maxi mum anmount. But the critical point is that the
award anmount is independent of proven |oss. For exanple,
where persons use electricity or gas with know edge that the
neter is not properly nonitoring the use, Pub. Serv. Law §
65 authorizes a court to award utilities a civil penalty in
an anmount a court deens “just and reasonable,” not to exceed
three tines the retail value of the electricity or gas used.
Not ably, three tinmes the retail value of the electricity or
gas used is not a neasure of, or necessarily even related
to, any proven loss. The utility is not required to show
that the user failed to pay for all or any of the
electricity or gas used; all that nust be shown is that the
user knew that the meter was not working properly.
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governnent officials or entities on behalf of the people of the

State, its subdivisions, or its agencies. See, e.qg., Educ. Law

8§ 213-b (in action by attorney general for illegal sale of

di ssertations, theses, and term papers, penalty forfeited to

people of State). |In sonme of the State’ s | aws, though,
“penal ties” are recoverable by private parties. See, e.qg., GBL

8§ 21 (auctioneers who charge comm ssions higher than that
permtted by law forfeit “penalty” to each person from whomthe
auct i oneer demands an excessive conm ssion). But what nekes the

award a “penalty” in both cases —whether recovered by the

government or by private parties —is the fact that the “penalty”
is received without regard to any proven loss. See, e.qg., CPLR

7003(c) (judges wongfully denying wit of habeas corpus forfeit

$1, 000 penalty to wongfully detained person).”’

! See also Exec. Law 8 297 (housing supplier forfeits
“penalty” up to $50,000 to persons clainng to be aggrieved
by housing discrimnation, in addition to danages); GBL § 21
(auctioneers who charge comm ssions higher than that
permtted by law forfeit “penalty” of $250 to each person
from whom t he aucti oneer demands or obtains an excessive
conmi ssion); GBL 8 206 (hotels forfeit a “penalty” of three
times the amount charged to guests not advised of daily
rates); GBL 8 271 (agent or owner of mlk cans may recover
“penalty” of $50 from persons illegally possessing or using
them; GBL 8§ 284 (conmon carriers inproperly caring for
uncl ai med luggage forfeit $ 5 “penalty” to |uggage owners
for each violation); GBL § 390 (persons falsely representing
that oil supplied is trademarked oil forfeits $100 “penalty”
to manufacturer of trademarked oil); H gh. Law §8 324 (person
cutting down trees on | and occupied by another forfeits $1
“penal ty” per tree per day the tree is not renoved); Ins.
Law § 2123 (in addition to damages actions, seller of
insurance forfeits “penalty” in anpbunt of conpensation or
comi ssion to person induced to purchase policy in violation

(conti nued. . .)

17



b. This Court’s Precedent.

This ordinary |legislative usage is reflected in this Court’s
case law. Wiere the Legislature has not given an express
direction on whether a recovery is to be treated as a “penalty,”
this Court has adopted the sane neaning ordinarily given to the
termby the Legislature, using it to denote | oss-independent

awards. Thus, in Sicolo v. Prudential Sav. Bank, 5 N Y.2d 254

(1959), the Appellate Division, Second Departnment, had held that
a firefighter recovery under Ceneral Muinicipal Law § 205-a, a
statute that provided a m ni mum $1000 recovery when the
firefighter proved injury, was a “penalty.” This Court reversed.
The statute itself did not expressly indicate whether the

Legi slature intended the recovery as a penalty, as the rel evant
statutes in Bogartz and Cox did. See Gen. Mun. Law 8§ 205-a.

Wth no express legislative determ nation to discern, the Court

| ooked to “the intrinsic nature of the exaction” that the
Legi sl ature had authorized. 5 N Y.2d at 258. Review ng prior

case |law, the court concluded that “New York courts .

! (...continued)
of section 2123); Ins. Law § 4226 (sanme, with respect to
i nducenents made illegal by section 4226); Not-For-Profit
Corp. Law 8 1208 (persons w thhol ding property belonging to
non-profit corporation in receivership forfeits “penalty” of
twice the worth of the property to the receiver); Railroad
Law 8§ 59 (railroad that charges excessive fee forfeits $50
“penalty” to passenger, in addition to liability for anount
of overcharge); Railroad Law 8 60 (railroad that fails to
provide required to provide nileage book forfeits $50
penalty to passengers wongly refused).
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regard[] as penalties arbitrary exactions, unrelated to actual

loss . . .” ld. at 258 (enphasis added). The three cases cited

by Sicolo for this proposition involved “penalties” that were
| oss-i ndependent awards: a $50 sanction for a testator’s failure

to wite her address next to her signature, Dodge v. Cornelius,

168 N. Y. 242 (1901); a fixed nonetary sanction for unauthorized

possession of mlk cans, Bell v. Gbson, 71 A D 472 (2d Dep’t

1902); and a sanction of between $20 and $100 for diluting mlKk,

Verona Central Cheese Factory v. Miurtaugh, 4 Lans. 17 (N. Y. Ch.

1871). As the Sicolo Court explained, receipt of the sanctions
in all the cited cases was “unrelated to actual |oss,” and thus
the awards were penalties. 5 N Y.2d at 258.

The Court concluded that, in contrast, the fireman's
recovery — which only a fireman who coul d denonstrate injury
could obtain — was not a “penalty.” |Indeed, in explaining which
awards are or are not penalties, the Court explicitly adopted the
United States Suprenme Court’s holding that “*where a statute
gi ves accunul ati ve danages to the party grieved, it is not a

penal action.’” |d. (quoting Huntington v. Attrill, 146 U S. 657,

668 (1892)).°

8 A nore difficult case would be presented if there were
evidence in an Act that the Legislature intended to deviate
fromits ordinary usage. \Wile our review of the Laws of
this State shows that the Legislature ordinarily uses the
term“penalty” only to refer to | oss-independent awards,
there may well be instances in which the Legislature has
adopted an idiosyncratic usage for purposes of a particular
awar d.

19



O her decisions of this Court are consistent with the
ordinary legislative practice of referring only to | oss-

i ndependent awards as “penalties.” Thus, in Cox v. Lykes Bros.,

where this Court relied on specific legislative intent in holding
that a seanman’ s doubl e danages award was not a “penalty,” it
concluded that this specific intent was “fortified” by the fact
that the recovery, though not entirely “conpensatory,” was
related to the seaman’s proven loss. 237 N Y. at 379. The Court
found further support for its conclusion in the fact that the
United States Supreme Court did not consider the antitrust treble
damages avail abl e under federal law to be a “penalty.” 1d. at
379-80 (“[i]n harnmony with this ruling are decisions of the
Suprene Court of the United States, excluding fromthe class of
penalties . . . an action under the anti-trust |law for recovery
of treble danmages”) (internal citation omtted). |In short, the
awards that the Court identified as not being penalties —
significantly including antitrust treble danages — were all
awards that are related to proven | oss.

In sum an antitrust treble damages award, by definition, is
a function of proven loss; it is not a |oss-independent award.
Whet her one | ooks to ordinary |egislative usage or this Court’s
decisions reflecting that usage, antitrust treble damges do not

fall within the ordinary meani ng of “penalty.”
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4. The text and legislative history of CPLR 901
confirm that the Legislature, in barring
class actions to recover “penalties,”
understood “penalty” in the ordinary sense of
a loss-independent award.

CPLR 901(b) bars class actions to recover statutorily-
provi ded “penalt[ies], or mninmmnmeasure of recovery.” As
di scussed above, as used by the Legislature, “penalties” are

awar ds i nposed i ndependent of any proven loss. See Alifieris v.

Am_ Airlines, Inc., 63 NY.2d 370, 376 (1984) (A statute’'s “terns

are construed according to their ordinary usage in the context in
which they are used.”). The legislative history confirns that,
in enacting CPLR 901(b), the Legislature used the term “penalty”
in the ordinary sense one finds in the laws of the State.

Thus, it was precisely class actions to recover |o0sSs-

i ndependent awards that those who advocated for CPLR 901(b)

sought to prevent. The Banking Law Conmittee of the New York
State Bar argued that “severe statutory penalties unrelated to
actual dammges,” aggregated through the class action nmechani sm
woul d create excessive exposure. Bar Association Legislation
Report No. 1 (Revised) (1975) (“Banking Commttee Report”), at 1,

2, reprinted in Bill Jacket for ch. 207 (1975) (enphasis added).

The Banking Law Committee cited the federal Truth in Lending Act

(“TILA") to illustrate.
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TI LA authorizes private parties to recover penalties, in
ei ther specific dollar amounts or specific dollar ranges,
depending on the particul ar requirenment that has been viol at ed.
15 U.S.C. §8 1640(a). Because the specified penalty amunt is not
a function of any proven |oss, the Banking Law Conmittee
conplained that “[i]n the typical [TILA] class action . . . not a
singl e penny of actual danmages to any consuner is involved .
The sane penalties are assessable and the sane |liabilities exist,
whet her the error be substantial or trivial.” Banking Conmittee
Report at 1-2. The danger of huge exposure in class actions
i nvol ving no proven | oss by anyone was thought to be particularly
grave in New York because “New York statutory |aw contai n[ed]
many ‘penalty’ and simlar provisions establishing arbitrary

measures of liability for nonconpliance.” N Y.S. Bar Association

Legi sl ati on Report No. 15 (1975), at 2, reprinted in Bill Jacket
for ch. 207 (1975) (enphasis added).

Simlarly, the Enpire State Chanber of Commerce contended
that “[p]enalties and class actions sinply do not mix. This was

proved in Ratner v. Chemcal Bank, [54 F.R D. 412 (S.D.N. Y.

1972)], where the conbination caused a potential liability of
$130, 000, 000 al t hough the actual damages to individual plaintiffs
were zero!” Menorandum from Sanford H Bolz in Opposition to

A. 1252-A and S. 1309-A (Feb. 14, 1975), at 3, reprinted in Bil

Jacket for ch. 209 (1975) (enphasis added). |In Ratner, the

district court denied class certification of an acti on under
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TI LA, precisely because the awards obtainable by class nenbers
woul d be i ndependent of any proven |oss. The court expl ai ned,
“t he proposed recovery of $100 each for some 130, 000 cl ass
menbers woul d be a horrendous, possibly annihilating punishment,

unrelated to any danage to the purported class or to any benefit

to defendant, for what is at nbst a technical and debatabl e

violation of the Truth in Lending Act.” 54 F.R D. at 416
(enphasi s added). By contrast, the Ratner court recognized that
antitrust treble damages actions often are appropriate for class
action status, because “treble damages are significantly
different from$100 recoveries on a huge scale for clainmants
unlikely to be able to show any actual damages at all.” 1d. at
416 n. 7.

In sum the concerns that notivated CPLR 901(b)’s enactnents
were precisely concerns about class actions seeking what the
Legi slature commonly refers to as a “penalty,” that is an award
that is entirely independent of proven loss. There is no
evi dence that CPLR 901(b)’s enactnment was intended to sweep nore
broadly, barring class actions for danages renedi es that exceed
| osses proven in court. To the contrary, supporters of CPLR
901(b) cited case | aw that expressly distinguished such danage
remedi es and recogni zed that such renedi es may be sought in a

cl ass acti on.
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5. The 1998 amendment to the Donnelly Act
confirms that the Legislature intended to
allow consumers to bring treble damage class
actions under the act.

The 1998 anendnment to the Donnelly Act, codified as GBL
8§ 340(6), further confirms that the Legi sl ature understood that
trebl e damages may be sought in a class action.

Section 340(6) — which was enacted nore than twenty years
after CPLR 901(b) — mekes clear that “indirect” purchasers may
sue under New York’s antitrust |law to recover damages caused by
price fixing or nonopoly overcharges passed on to them- even

though the U S. Suprene Court’s decision in Illinois Brick Co. v.

IIlinois, 431 U.S. 720 (1977), bars such persons from sui ng under
federal law. See GBL 8§ 340(6) (the fact that “any person who has
sust ai ned danages by reason of violation of this section has not
dealt directly with the defendant shall not bar or otherw se
limt recovery”).

As with the laws in nore than 25 states, this amendnent —

sonetinmes referred to as an “lllinois Brick repealer” —takes the

Donnel Iy Act beyond its federal antitrust counterpart.® |Its

9 See Joseph P. Bauer, “Miltiple Enforcers and Miultiple
Renedi es: Reflections on the Manifold Means of Enforcing the
Antitrust Laws: Too Miuch, Too Little, or Just Right”, 16
Loy. Consuner L. Rev. 203, 305 (2004); Daniel R Karon,
“*Your Honor, Tear Down that lllinois Brick Wall!’ The
Nat i onal Movenent Toward | ndirect Purchaser Antitrust
St andi ng and Consunmer Justice,” 30 Wn Mtchell L. Rev.
1351, 1361 (2004).
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purpose is to ensure that consuners injured by antitrust
viol ations may recover damages. See Letter of Assenbly Sponsor
Richard L. Brodsky to Janes M MCuire, Counselor to Governor

(Dec. 15, 1998), reprinted in Bill Jacket for ch. 653 (1998), at

6 (the bill “allows individuals who are third parties in
transactions inpacted by illegal nonopolies to have | egal
recourse agai nst these activities”).

The specific inpetus for the anendnent was to enabl e New
York consuners to participate in class actions. During the
debate on the bill, the Assenbly sponsor, Richard Brodsky,
engaged in the foll ow ng exchange with Assenbl ynan Strani ere:

M. Straniere: The question | have, Richard, is you
know, the Attorney Ceneral, | guess,
under the Donnelly Act can bring an
action, find a restraint of trade and
illegal nonopolistic practice or
sonet hing so that the conpany now has
been found to be a wongdoer which could
then lead to a class action of people
who were affected —

M . Brodsky: Ri ght.

M. Straniere: — by that of being able to nake a claim
for damages -

M . Brodsky: It is not ny understanding —

<

Straniere: — but this is not proceeding |ike that.

M . Brodsky: An action by the Attorney Ceneral is a
condition precedent to bringing an
action under this bill. This bill cures
a standi ng defect.

M. Straniere: So, this, in effect allows an individual
citizen —
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M . Brodsky: Yes.

M. Straniere: — or group — or a class action by a
group of citizens —

M . Brodsky: Yes.

M. Straniere: — to be able to go in and allege a
violation and to prove damages?

M . Brodsky: Yes. The scenario you set forth,
however, is also a possible
outcone. |It’s just not the only outcone.

Assenbly debate transcript of ch. 653, at 33-34 (May 26
1998) (enphasi s added); see also Letter fromJanmes L. Lack, Senate
Sponsor to Janes McQuire, Counsel to Governor (Dec. 17, 1998),

reprinted in Bill Jacket for c. 653 (1998), at 4 (statenent of

Senat e sponsor) (explaining that bill was being enacted in
response to nmulti-state class actions fromwhich New York State
consuners were excluded); Senate proceeding transcript at 6043
(June 18, 1998) (Senator sponsor explaining that the amendnent
“gives indirect purchasers in this state the right to participate

in such federal class action suits and seek a recovery based upon

our state Donnelly Act” (enphasis added)).

The opponents of the legislation simlarly recognized that
t he repeal er woul d enabl e consunmers — typical indirect purchasers
— to bring class actions under the Donnelly Act. Thus, the
Busi ness Council of New York State, an opponent of the bill,
urged the Governor to veto the bill because it would “sinply
provide[] an additional and unnecessary avenue for litigation of

consuner class actions.” Letter from Dani el Wl sh, President/
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CEO, Busi ness Council of New York State, Inc., to Janes MCuire,

Counsel to Governor, at 13 (Nov. 18, 1998), reprinted in Bil

Jacket for ch. 653 (1998).

G ven this consensus of proponents and opponents that the
anmendnent aut hori zed class actions, the Legislature clearly did
not believe that GBL § 340(5) posed any bar to maintaining an
ordinary private action under as a class action. This is
unsurprising, given the Legislature’ s pervasive use of the term
“penalty” to refer only to | oss-independent awards, and not to

trebl e damages.

B. The Lower Courts’ Approach Is Contrary To
Legislative Intent And To This Court’s Precedent,
And, Ultimately, Is Unworkable.

The contrary approach to interpreting the term*“penalty”
taken by the First and Second Departnments is unsupportable and
unwor kabl e.

In Cox v. Mcrosoft, upon which the |ower courts’ subsequent

deci sions generally have relied, the precise reasoning of the
court is frankly unclear. What is clear is that the First
Department’ s anal ysis assunes that all forns of nonetary award
can be divided into two exclusive categories, “conpensatory” and
“punitive.” 290 A.D.2d at 207 (articulating the question as
whet her “mul tipl e damages provisions [are] punitive or

conpensatory”). The court further assumed, w thout discussion,
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that “penalties” and “punitive” recoveries are synonynous. See
id. at 206-07 (assumng that a treble damage award’s status as a
“penalty” is established by show ng that certain features of such
an award render it “all the nore punitive” and that sone courts
have referred to trebl e danage awards as “punitive”).

Fromthis prenmise, the court suggested two distinct tests
for whether a recovery falls into the “punitive” (or “penalty”)
category. First, the court suggested that if a recovery has any
public, retributive purpose, it nmust be a “punitive” recovery,
and thus, in the First Departnment’s usage, a “penalty.” See id.
at 207 (opining that antitrust treble damages express a
| egi sl ative view that the defendant’s conduct is, fromsociety’s

standpoint, “malumin se” and so such an award nust be “punitive”

and thus a “penalty”). The court further suggested that any
damages award t hat exceeded proven | oss could not be
conpensatory, and so by default nust be “punitive.” [d. at 208
(“[l]ogically, if a plaintiff nust establish the anmount necessary
to conpensate for a |l oss actually sustained, the award of any
anount in excess of proven damages is not conpensatory,” and so
it must be punitive) (enphasis added).

The defects in this reasoning are mani fest. The Cox V.
M crosoft case and cases followng it made no attenpt to discern
how the Legislature uses the term“penalty.” As Point |.A.,
supra at 8-27, denonstrates, the neaning those cases attribute to

the termis flatly inconsistent with the way the Legislature in
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fact uses it. The Legislature treats only | oss-independent
awards as “penalties,” aresult in direct conflict with the Cox

V. Mcrosoft reasoning.

Mor eover, even if courts had no |egislative usage to | ook

to, the Cox v. Mcrosoft approach woul d be untenable. As an

initial matter, even assum ng that the question were whet her
antitrust treble damages are nore “conpensatory” or nore
“punitive,” the Plaintiff in this case would have the better of
the argunent. It is generally recognized that the purposes of
antitrust treble damages are predom nantly conpensatory or

remedi al, rather than punitive. See Brunswi ck Corp. v. Pueblo

Bow - O- MWat, 429 U S. 477, 485-86 (1977) (wth respect to federal
antitrust treble danages awards, “the trebl e-danmages provision,
whi ch nmakes awards available only to injured parties, and
nmeasures the awards by a nultiple of the injury actually proved,
is designed primarily as a renedy”).

More fundanmentally, the problemwi th the Cox v. M crosoft

court’s approach is that the variety of nonetary awards that the
Legi sl ature authorizes cannot be neatly divided up into
“conpensatory” and “punitive” recoveries. Nor, for that matter,
is it justifiable to equate “penalties” with “punitive” damages.
Wth respect to the latter point, this Court’s precedents
strongly suggest that penalties and punitive recoveries are not

equi val ent concepts. Thus, in Caesar v. Chenical Bank, this

Court upheld a trial court’s certification of a class in an
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action seeking, inter alia, punitive damages under Civil Rights

Law 8 51. 66 N Y.2d 698, 701 (1985). Inplicit in the decision
is the recognition that CPLR 901(b) does not apply because
punitive danages and penalties are two different things. See

also Felder v. Foster, 71 A D.2d 71, 74 (4th Dep’'t 1979) (“CPLR

901[ b] does not preclude a class action where plaintiffs seek
punitive damages under [42 U.S.C. 8§ 1983], since such danmages are
not a ‘penalty’”).

And, even if labeling a particular award “punitive” were

sufficient to identify it as a “penalty,” the Cox v. Mcrosoft

court’s categorization of all nonetary awards as either
conpensatory or punitive fails to take account of the variety of
statutorily-authorized awards and the nultiple purposes they
serve. Statutory provisions authorize, inter alia, awards for
econom ¢ | oss, non-economc |loss, loss attributable to nental
angui sh, punitive damages, disgorgenent of unjust gains,

| i qui dat ed damages, restitution, and attorney’'s fees.'® Many of
t hese renedi es exist for the overlappi ng purposes of making the

aggrieved party whole, achieving the socially-desirable |evel of

10 See, e.qg., Raynor v. CGC Gocery Corp., 159 A D.2d 463
(2d Dep’t 1990) (damages avail able for econom c | osses
caused by illegal sale of alcohol, in action under Dram Shop
Act, CGen. nlig. Law 8§ 11-101); Wnje v. Cavalry Veterans of
Syracuse, Inc., 124 A D.2d 1027 (4th Dep’t 1986) (danmges
for enotional distress avail able under Dram Shop Act);
McCauley v. Carnel Lanes, Inc., 178 A . D.2d 835 (3d Dep't
1991) (punitive damages avail abl e under Dram Shop Act);
UCC 88 2-701 to 2-725 (statutory authorization for
contract-type renedies, including direct and consequenti al
damages, restitution, and specific perfornmnce).
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deterrence of wongful conduct, and expressing social disapproval
of conduct thought to be against the public interest.

Thus, once-novel awards for enotional distress caused by
out rageous conduct serve both to make individuals whole and to
deter conduct of which society strongly di sapproves. See

Freudenthal v. County of Nassau, 99 N.Y.2d 285, 291 (2003)

(recogni zing that award for enotional distress served both to
make injured enpl oyee whol e and eradi cate discrimnatory
practices). Likew se, attorneys fees are intended to nmake the
aggrieved party whole for the cost of litigating, a consequenti al
| oss of the other party’ s wongdoing, and at the sane tine to

ensure a socially-optimal |evel of enforcement. See Harradine v.

Board of Supervisors, 73 A D.2d 118, 124 (4th Dep’'t 1980)

(hol ding that attorneys’ fees in 42 U S.C § 1988 “are

conpensatory not punitive in nature” and, at the sane tine, “are

awarded . . . to encourage enforcenent”). |Indeed, even
damages for pure economic loss in contractual -type rel ati onshi ps
do nore than make injured parties whole: they also serve

society’'s interest in vindicating the public interest in prom se-

keeping. See generally, Charles Fried, Contract as Prom se: A

Theory of Contractual Obligation 16 (1981) (justifying societal

enforcenent of contracts on basis that a contract breach
represents an “abuse of a shared social institution that is

I ntended to invoke the bonds of trust”).
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If Cox v. Mcrosoft is read as holding that any award t hat

is not purely conpensatory is by default “punitive” and so a
“penalty,” 290 A D.2d at 206-07, it is not clear that any of

t hese awards coul d escape categorization as a “penalty.” 1f, on
the other hand, the decision is read as holding that any award
whose purpose is nore punitive than conpensatory is a “penalty,”
id., then the approach nmerely prom ses confusion and i nconsi stent
results. It is thus untenable for a court to attenpt to draw
rigid lines identifying sone of these forns of recovery as
conpensatory and all others as punitive (or deterrent or any
other sinplistic alternative to conpensatory). The Legislature’s
nore careful categorization of awards allows the courts to avoid
such a difficult inquiry. As discussed in Point |I.A supra, in
ordi nary usage, the Legislature reserves use of the term
“penalty” for a particular type of award, a |oss-independent
award. O her types of awards are identified by their own
distinct terns, for exanple, as actual or exenplary damages,
restitution, or attorney’s fees. This Court in the past |ikew se
has reserved the term“penalty” for |oss-independent awards, and

it should continue to do so. See, e.q., Sicolo, 5 NY.2d at 258.
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POINT II

IT IS WELL ESTABLISHED THAT UNJUST ENRICHMENT MAY EXIST
WITHOUT PRIVITY BETWEEN DEFENDANT AND PLAINTIFF

The Second Departnent concluded, in conflict with the First
Departnent, ! that Plaintiff could not prevail on his unjust
enri chnent claimbecause he failed to allege that there was
privity wwth the defendants. In inporting a privity requirenent
fromcontract |aw, the court approached unjust enrichnent as a
doctrine whose sole purpose is to do equity between parties who
have an essentially contractual relationship, including privity,
but where technical formalities of contract |aw m ght prevent
courts fromrecogni zing obligations between the parties. This is

an erroneous approach to unjust enrichnent.

A. There Is No Privity Requirement For An Unjust
Enrichment Claim Under New York Law.

Unj ust enrichnment may be invoked to enforce obligations
bet ween parties who have an essentially contractual rel ationship.

E.q., Farash v. Sykes Datatronics, Inc., 59 N Y.2d 500 (1983).

But its scope is far broader, and is certainly not limted to
parties in privity. As this Court has explained, “[t]he theory

of unjust enrichment lies as a quasi-contract claim” Goldnman v.

Metro. Life Ins. Co., 5 NY.3d 561, 572 (2005), but the

1 See Cox v. Mcrosoft Corp., 8 A D.3d 39, 40 (1st Dep’'t 2004)
(“Cox I1™).
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desi gnation of unjust enrichnent as a “quasi-contract” claim®is
somet hing of a m snomer because it is not an action founded on

contract at all.” Parsa v. State, 64 N.Y.2d 143, 148 (1984).

Rat her:

Briefly stated, a quasi-contractua
obligation is one inposed by | aw where there
has been no agreenent or expression of
assent, by word or act, on the part of either
party involved. The |law creates it,

regardl ess of the intention of the parties,
to assure a just and equitable result.

Bradkin v Leverton, 26 N.Y.2d 192, 196 (1970).

G ven that the rights and obligations recognized in unjust
enrichment (or quasi-contract) case |aw “are not contracts at
all,” id., it is unsurprising that this Court has never
identified any of the elenents of contract breach as el enents of
a claimfor unjust enrichnent. As the federal courts have
sumari zed New York law, “[t]o prevail on a claimfor unjust
enrichment in New York, a plaintiff nust establish (1) that the
def endant benefitted; (2) at the plaintiff’s expense; and (3)
that equity and good conscience require restitution.” Kaye V.
G ossman, 202 F. 3d 611, 616 (2d G r. 2000) (internal quotation

marks omtted); see Restatenent of the Law, Restitution § 1

(1937) (“Unjust Enrichment”) (“A person who has been unjustly
enriched at the expense of another is required to nmake

restitution to the other.”) (hereinafter, “Restatenent of

Restitution”).
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| ndeed, whereas the obligations of contract arise from

actions mani festing a pronise or neeting of the mnds, and
presune some privity, the obligations inposed by unjust
enrichment usually arise in circunstances where there was no
prom se or neeting of the mnds. Accordingly, unjust enrichnent
may apply in circunstances involving no privity between the
unjustly enriched defendant and the unjustly deprived plaintiff.
As this Court has expl ai ned:

The theory of an action in quasi contract

: is an obligation which the | aw creates,

in the absence of any agreenent, when and

because the acts of the parties or others

have placed in the possession of one person

noney, or its equivalent, under such

ci rcunstances that in equity and good
consci ence he ought not to retain it.

State v. Barclays Bank of N.Y., N A, 76 N Y.2d 533, 540 (1990)

(internal quotation marks omtted). As the underlined |anguage
recogni zes, the plaintiff may be deprived of sonething of val ue,
and the defendant receive sonething of value, wholly through the
actions of a third party.

Accordingly, this Court has applied unjust enrichnment to
order parties other than the wongdoer to return property, or the
val ue of property, that has been stolen or illegally obtained,
wi thout requiring that there be a direct relationship between

plaintiff and defendant. See, e.qg., 3105 Grand Corp. v. City of

New York, 288 N. Y. 178, 181 (1942) (where third party stol e noney

fromplaintiff and transferred the noney to the defendant,
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def endant was unjustly enriched); Witing v. Hudson Trust Co.,

234 N Y. 394 (1923) (sane). Simlarly, this Court has held that
parti es that have been wongfully denied sonme benefit may sue
i nnocent third-party recipients of the benefit, though there is
only an indirect relationship between plaintiff and defendant.

See, e.qg., Sinonds v. Sinonds, 45 N Y.2d 233, 242-43 (1978)

(second wife of decedent ordered to relinquish value of life

i nsurance policy intended for first wife); see al so Restatenent

of Restitution 8 1 coment e (“a person who refuses to return

goods for which he innocently paid full value to a thief is
liable to the owner for their full value, not only in an action
of tort, but also in the quasi-contractual action of general
assunpsit,” a formof unjust enrichnent).

The | ower court erroneously concluded that there was a
privity requirenment because it m stook a narrow subset of unjust
enrichment case |aw, cases in which service providers have sued

extra-contractually for gquantumneruit, as setting forth the

requi renents for all unjust enrichment clainms. See Sperry v.

Cronmpton Corp., 26 A D.3d 488, 489 (2d Dep’t 2006) (citing

Qutrigger Constr. Co. v Bank Leum Trust Co. of N.Y., 240 A . D. 2d

382 (2d Dep’'t 1997) (quantum neruit clainm; Kagan v KTel

Entertainnent, 172 A . D.2d 375 (1st Dep’t 1991) (sane); Sybelle

Carpet & Linol eum of Sout hanpton v East End Col | aborative, 167

A.D.2d 535 (2d Dep’'t 1990) (sane); Kapral's Tire Serv. v. Aztek

Tread Corp., 124 A D.2d 1011 (4th Dep’'t 1986) (sane)). The | ower
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court interpreted these cases as establishing a privity
requirenent in all unjust enrichment clainms. That m sreads these
cases.

These particular cases required privity only because the
plaintiffs invoked unjust enrichnent doctrine to enforce
obligations that were contractual in origin. 1In all of these
cases, plaintiffs provided goods or services pursuant to
contractual obligations. Later, when their contractual partners
failed to nake paynent, plaintiffs sought to shift the contract
| aw obligations of their contractual partners to third parties
who had benefitted.'® Plaintiffs’ unjust enrichnent clains were
hel d defective because the plaintiffs sought to use unjust
enrichment to get around |imtations of contract |aw. They
sought to enforce prom ses, but not against the prom sor. G ven
that contract law attenpts to carefully set out the limts on
when obligations arise fromprom ses, this Court has recogni zed
that “the existence of a valid contract governing the subject

matter generally precludes recovery in quasi contract for events

12 See Qutrigger, supra (construction conpany, unable to obtain
paynent from contractual partner, sought recovery from
third-party bank that allegedly benefitted fromthe
construction); Kagan, supra (consulting company, unable to
obtain paynent from contractual partner, sought recovery
fromthird-party beneficiary); Sybelle Carpet, supra (carpet
supplier, unable to obtain paynent from contractual partner,
sought recovery from honeowner beneficiary); Kapral’s Tire
Serv., supra (tire supplier, unable to recover from
contractual partner, sought recovery fromthird-party
beneficiary).
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arising out of the sanme subject matter.” EBI I, Inc. v. Goldnan

Sachs & Co., 5 N Y.3d 11, 23 (2005) (citation omtted).

B. The Proposed Privity Requirement Would Contravene
The Equitable Purposes Of Unjust Enrichment.

Plaintiff’s claimfits squarely within the doctrine of
unjust enrichnment. Here, Plaintiff is not seeking to assert a
claimthat is prem sed on any prom ses or inducenents. Rather,
he argues that it would be inequitable for the defendants to
retain their overcharges because they were attai ned by neans of
illegal activity, specifically, price-fixing. There is no
justification for inmporting contract |aw requirenents because,
| i ke many unjust enrichnent clains, Plaintiff’s claimis “not an
action founded on contract at all.” Parsa, 64 N Y.2d at 148.

The privity requirenent inposed by the Second Depart nent
woul d have significant negative consequences in cases arising
fromprice-fixing and other types of anticonpetitive conduct.
Such conduct frequently produces diffused and relatively snal
harmor injury to |arge nunbers of consuners. Unjust enrichnment
provi des a valuable alternative basis for securing recovery.

Al t hough i ndi vi dual consuners frequently do not deal directly
with price-fixers and other anticonpetitive actors, consuner
purchases typically are essential to the success of the unl awf ul
schenme. As the United States Court of Appeals for the Third

Circuit has expl ai ned:
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[ End- user consuners] were the target of
DuPont’s antitrust violation. Regardless of
t he exi stence of the various |links of

m ddl enen, if there were no ultimte consuner
of Coumadi n, prices charged for the drug by
DuPont to distributors, pharmacies, etc.,
woul d be irrel evant.

In re Warfarin SodiumAntitrust Litig., 214 F.2d 395, 401 (3d

Cir. 2000); see also Daniel R Karon, Undoing the O herw se

Perfect Crine — Applying Unjust Enrichnent to Consuner Price-

Fixing Jdains, 108 W Va. L. Rev. 395, 428 (2005) ("although

price fixers insist that the benefits consunmers ordinarily confer
upon them are too renote, consuners are always squarely in price
fixers’” sites as their ultimate victins, wthout whose end-use
purchases price fixers’ conspiracies are pointless”).
Accordingly, to allow antitrust violators to retain the
fruits of their m sconduct nmerely because they |ack a direct
relationship with their intended victins offends equity. The
plight of prescription drug users is a conpelling exanple of
consuners victimzed by anticonpetitive conduct, albeit wthout
having dealt directly with the wongdoer. Prescription drug
users typically purchase from pharnmaci es, hospitals and health
plans. Rarely, if ever, do they purchase their mnedications
directly fromthe pharmaceutical conpany manufacturer itself.
Courts have recogni zed the equity of permtting prescription drug

users to maintain unjust enrichnent clains.?!

13 See, e.qg., Inre CardizemCD Antitrust Litig., 105 F
Supp. 2d 618, 669-71 (E.D. Mch. 2000) (rejecting argunents
(continued. . .)
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The renedy often suitable in cases |ike these - defendant’s
di sgorgenent of ill-gotten gains - has the virtue of obviating
the need to allocate the damages between direct and indirect
purchasers, an approach that other grounds for recovery may
require. Unjust enrichnent, by contrast, focuses on the benefit

to the wongdoer, not on the injury that the victim who nmay be a

direct or indirect purchaser, suffers. As the Cardizemll court

t hus not ed:

[ Di sgorgenent] is an equitable renedy neant
to prevent the wongdoer from enriching

hi msel f by his wongs. D sgorgenent does not
aimto conpensate the victins of the wongfu
acts, as restitution does. Thus, a

di sgorgenent order m ght be for an anount
nore or less than that required to make the
victims whol e.

Cardizem|Il, slip op. at 32-33 n.13 (quoting S.E.C. v. Huffman,

996 F.2d 800, 802 (5th Cir. 1993)); see also FTC v. M/l an

Laboratories, Inc., 62 F. Supp. 2d 25, 43-54 (D.D.C. 1999)

(approvi ng di sgorgenent as an equitable renedy in an action on

13 (...continued)
that either privity or a directly conferred benefit is
necessary under the |aws of New York and ot her States)
(“Cardizent); In re K-Dur Antitrust Litigation, 338 F. Supp
2d 517, 544 (D.N. J. 2004) (noting that “[t]he critical
inquiry is whether the plaintiff’s detrinment and the
defendant’s benefit are related to, and flow from the
chal I enged conduct,” and rejecting defendant’s privity
argunent as “without nerit”); In re Cardizem CD Antitrust
Litigation, Order No. 70, at 27-33 (E.D. Mch. My 23, 2003)
(“Cardizem 11”) (upholding unjust enrichnment clains under
New Yor k, Massachusetts, and Mchigan law); In re Lorazepam
& Clorazepate Antitrust Litigation, 295 F. Supp. 2d 30, 49-
51 (D.D.C. 2003) (upholding unjust enrichnent clains under
various state | aws).
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behal f of consumers arising fromanticonpetitive conduct). On
the other hand, requiring privity, as the Second Departnent did
here, forecloses a tinme-honored equitable neans of recovery — one
that not only ensures consunmer protection, but also dis-entitles
defendants fromretaining the benefits of their anticonpetitive
conduct .

| ndeed, because the |laws of many other states permt unjust
enrichnment clains by indirect purchasers, the Second Departnent’s
approach woul d specially di sadvantage New York consuners.
Prior to the Second Departnent’s decision in this case, courts
recogni zed the ability of New York consuners to assert unjust
enrichment clainms in cases arising fromanticonpetitive conduct.

For instance, in In re K-Dur Antitrust Litigation, 338 F. Supp.

2d 517 (D.N.J. 2004), New York consuners were anbng consumers

fromall fifty states whose unjust enrichnent clains were

14 See, e.q., Horsch v. Bank of Anerica, 107 Cal. App. 4th 708,
722 (Cal. . App. 1st Dist. 2003) (no privity requirenent
under California law); Brandt v. Wand Partners, 242 F.3d 6,
16 (1st Cr. 2001) (no privity requirenment under
Massachusetts law) (citing Wiite v. White, 346 Mass. 76
(1963); Nat’'|l Shawrut Bank of Boston v. Fidelity Miut. Life
Ins. Co., 318 Mass. 142 (1945); and Keller v. O Brien, 425
Mass. 774 (1997)); dson v. Synergistic Techs. Bus. Sys.,
Inc., 628 N.W2d 142, 150 n.4 (M nn. 2001) (no privity
requi renent under M nnesota |law); Benefit Life Trust Ins.
Co. v. Union Nat'l Bank, 776 F.2d 1174, 1177 (3d Cr. 1985)
(no privity requirenment under Pennsylvania law) (citing Cee
v. Eberle, 279 Pa. Super. 101, 420 A 2d 1050, 1060 (Pa.
Super. C. 1980)); Puttkammer v. Mnth, 266 N.W2d 361, 366
(Ws. 1978) (no privity requirenent under Wsconsin |aw);
see al so Daniel R Karon, Undoing the Ot herw se Perfect
Crine, 108 W Va. L. Rev. at 421 (no state’s unjust
enrichment law requires privity).
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permtted to proceed. Simlarly, in Cardizem 105 F. Supp. 2d
618, 669-71 (E.D. Mch. 2000), the court upheld unjust enrichment
claims by New York consumers and those of nine other states.

This Court’s resolution of the question will affect whether
courts in significant multistate antitrust matters afford parity
to New York consuners — or instead saddle them w th burdens that
could limt recovery, or preclude it altogether, while consuners
fromother states suffer no such disability. C. D R Ward

Construction Co. v. Rohm and Haas Co., 2006 U. S. Dist. LEXI S

61828 at *60 (E.D. Pa. May 30, 2006) (because Tennessee | aw

I nposed an el enment for unjust enrichnent that Arizona and Ver nont

did not inpose, clains by Tennessee consuners were di sm ssed,

whi ch those of Arizona and Vernont consuners proceeded).
Accordingly, this Court also should reverse the Second

Departnment’s ruling dismssing plaintiff’s unjust enrichment

claim
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CONCLUSION

The Second Departnent’s order denying class certification

and dism ssing Plaintiff’s unjust enrichnment claimshould be

rever sed.
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