ATTORNEY GENERAL OF THE STATE OF NEW YORK
HEALTH CARE BUREAU

In the Matter of

INTERSCIENCE DIAGNOSTIC LABORATORY, INC.

ASSURANCE OF DISCONTINUANCE .
PURSUANT TO EXECUTIVE LAW
SECTION 63, SUBDIVISION 15
Pursuant to Executive Law § 63(12) and Article 22-A of the General Business Law,
Andrew M. Cuomo, Attorney General of the State of New York {the “Attorney General’), caused

an inquiry to be made into certain business practices of InterScience Diagnostic Laboratory, Inc.

(“InterScience™). Based on that inquiry, the Attomey General has made the following ﬁndings: ’

DEFINITIONS
1. The following definitions apply to this Assurance of Discontinuance
(“‘Assurance”):
| a.. “Balance Billing” is when a participating pfovidér collects or attempts to

collect from an enrollee, covered person or subscriber (“‘Consumer”) of an HMO, health plan or
insurer (“Insurer””) charges for covered services other than any deductible, co-payment or co-
insurance amounts designated as the Consumer’s responsibility pursuant to his or her health |

insurance contract or certificate of coverage.

b. “Excessive Out-of-Pocket Expenses” are charges (1) that InterScience has
billed to a Consumer whose Insurer was listed on InterScience’s List of Insurances (see
paragraph 8) but with which InterScience did not have a participating provider agreement, and

(2) which are in excess of any deductible, co-insurance or co-payment designated in the
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Consumer’s health insurance contract or certificate of coverage for covered services obtained

from a participating provider.

INTERSCIENCE

2. InterScience is a corporation with a clinical laboratory operating permit issued
under Title V of Article 5 of the Public Health Law, and its principal place of business is located
- at 6910-12 Fort Hamilton Parkway, Brooklyn, New York 11228.

APPLICABLE LAW

3. Contracts bétwecn an HMO and its participating providers must “include express
prov'isions f, cqmmon}y :rcferred to as a hold ﬁamless provision,] indicating that the providerA
“shall hold MCO [manéged care organization] enrollees harmless from liability, and shall not bill
enrollees under any circumstances for the costs of covered services rendered by the contracting
pros;ider, except [this requirement] shall [not] prevent collection of applicable co-payments or

co-insurance or permitted deductibles” (10 NYCRR 98-1.5[b][6][ii]; former 10 NYCRR 98-

1.8[b][6][ii] provided similar protection to enrollees).

4. New York State Department of Health guidelines require that all HMO

' participating provider contracts include the fol]oWing hold harmless provision:

Provider agrees that in no event, including, but not limited to,
nonpayment by the MCO [Managed Care Organization] or [PA
[Independent Practice Association], insolvency of the HMO or
IPA, or breach of this Agreement, shall Provider bill, charge,
collect a deposit from, seek compensation, remuneration or
reimbursement from, or have any recourse against a subscriber, an
enrollee or person (other than the MCO or IPA) actingon
his/her/their behalf, for services provided pursuant to the
subscriber contract or county Medicaid Managed Care contract or
the state Family Health Plus contract and this Agreement, for the
period covered by the paid enrollee premium. This provision shall




not prohibit the provider . . . from collecting copayments,
coinsurance amounts, or permitted deductible, as spectfically -
provided in the evidence of coverage, or fees for uncovered
services delivered on a fee-for-service basis to a covered person
provided that provider shall have advised the enrollee in writing
that the service is uncovered and of the enrollee’s liability therefore
prior to providing the service. Where the provider has not been
given a list of covered services by the MCO, and/or provider is
uncertain as to whether a service is covered, the provider shall
make reasonable efforts to contact the HMO and obtain a coverage

determination prior to advising an enrollee as to coverage and
liability for payment and prior to providing the service.

(Provider (_Z‘ontract Guidelines for MCOs and IPAs , Department of Health, § I'V.4.; former HMO
| and [PA Contract' Guidelines, Department of Health, § 1.2. is Substantia]ly identical).

S. *“An insurer méy not enter into a financial risk transfer agreement with a health
care provider unless [such agreement contains] a ‘hold hannicss’ provision that prohibits a
participating provider from collectiné or attempting to collect from a subscriber any amounts
owed to such participatiﬁg provider for covered services, but excluding amounts owed by the
subscriber to the prbvider pursuant to the .subscriber-’s contract” (11 NYCRR 101 A[a][2D.

6. General Business Law §349(a) prohibits “[d]eceptive acts or practices in the
conduct of any business, trade or comrﬁercc or in the furnishing of any service in this state.”

7. General Business Law § 601(8) prohibits any creditor or agent of a creditor from
“c.]aim[ing], attempt[ing] or threaten[ing] to enforce a right with knowledge or reason to know
that the right-does not exist.”

ATTORNEY GENERAL’S INVESTIGATION AND FINDINGS

8. The Attorney General commenced an investigation of InterScience’s sales, billing

and collection practices after receiving a complaint from a physician who alleged that




InterScience had (1) misrepresented to him that it was a participating provider with all Insurers
listed on a document distributed by InterScience entitled “List of Insurances,” (attached hereto as
Attachment “A™), (2) improperly billed his patients for clinical laboratory services, and (3)

improperly caused its collection agency to demand payment from his patients for clinical

laboratory services. .

9. As part of its investigation, by letter dated February 7, 2006, the Attorney General
asked InterScience for certain documents relating to its sales, billing and collection practices and
its List of Insurances.. InterScienc;: provided th;; Attorney General with various provider .
agreements, documents from Insurer_s, and other documents.

10. - InterScience did not provide its sales representatives with any written instructions
regarding the use of the List of Insu-rances.

11.  As part of its standard sales practice, van InterScience sales representative provided
physicians with the List of Insurances and said it was a‘ list of Insurers with which InterScience
had participating provider agreements.

12.  Those representations were inaccurate and deceptive because the List of

Insurances included Insurers with which InterScience did not have participating provider

agreements.

13.  Relying on the sales representative’s represéntations, several physicians used
lnterScience because their patients’® Insurers were included on the List of Insurances.

14. In some instances patients’ Insurers were included on the List Aof Insurances, but
InterScience was not a participating provider with those entities. The complaining physician and

at least two other doctors would not have used InterScience had they known it was not a




participating provider with thetr patients’ Insurers.

1S.  Numerous patiems’complainéd to their physfcians that InterScience billed them
for the cost of clinical laboratory services for which they had coverage with their Insurers. In
some cases, patients’ Insurers denied claims from InterScience or only partially paid claims on
the basis that InterScience was not a participating provider and the claims were treated as “out-
of-network.” This resulted in patients being charged Excessive Out-of—Pocket Expenses. In
other caseé, InterScience Balance Billed patients.

16.  InterScience’s collection agency, Vision Financial Corp., sent debt collection
notices to many patients for Excessive Out-of-Pécket Expenses or for charges that'wcre Ba‘lané:e
 Billed,

17.  InterScience’s gales, billing and collection pmcﬁces resulted in some patients
making payments to InterScience or its collection agency which they were not required to méke
or which they would not have incurred but for InterScience’s inaccurate and deceptive
representations.

STATUTORY AND REGULATORY VIOLATIONS

18.  Based on these findings, the Attorney General has determined that InterScience’s
aforementioned sales, billing and collection practices constitute: (1) the use of deceptive acts and
practices under General Business Law § 349(a); (2) improﬁer billing of enrollees, covered
persons and subscribers of Insurers under 10 NYCRR 98-1 .5(b)(6)(ii), former 10 NYCRR 98-
1.8(b)(6)(ii), 11 NYCRR 101.4(a)(2) and General Business Law Article 22-A; and (3) impropér
debt collection under General Business Law § 601(8)..

19. InterScience neither admits nor denies the Attorney General’s findings or that it has



violated the statutory and regulatory provisions cited above.

THEREFORE, in licu of commencing a statutory or other proceeding against

InterScience pursuant to Executive Law § 63(12) and Article 22-A of the General Business Law,

the Attorney General is willing to accept this Assurance pursuant to Executive Law § 63(15).

L PROSPECTIVE RELIEF

A InterScience Agrees Not to Use Improper Sales, Billing or Collection
Practices ,

20.  InterScience shall not engage in any sales, billing or collection practices which

violate any statute, regulation or policy cited above.

B. InterScience Agrees to Use a Document that Only Includes Insurers with
which InterScience is a Participating Provider

21.  InterScience shall not deceive or misleéd physicians, other health care providers
or Consumefs concerning the Insurers with Which it is or is not a participating provider.

22.  Within 15 days from the effective date of this Assurance, InterScience shall |
establish and maintain accurate, complete and readily accessible records of all partiéipating
provider agreements that it has with any Inéurer, and shall program and maintain all of it.s
appropriate computer systems to recognize all Insurers with which it has a participating proﬁder
agreement. |

23, Within 20 days from the effective date of this Assurance, InterScience shall
provide the Attorney General with a document that InterScience will use in its business
operations (“Participating Provider List”) which includes only (1) a complete list of Insurers with
which InterScience is a participating provider and (2) an explanation of its puxposé aﬂd content.

24.  Within 25 days from the effective date of this Assurance, InterScience shall




provide the Participating Provider List to all physicians and other health care providers who have
used InterScience’s clinical laboratofy services at any time from January 1, 2003 to the eff”ective
date of this Assurance.

25.  Starting on or before 25 days from the effective date of this Assurance,
InterScience shall provide all physicians and other health care providers with the Participating
Provider List before they aéce to use InterScience’s clinical laboratory services.

26.  InterScience shall immediately update the Participating Provider List to reflect
any changes to the Insurers wfth which it is a participating provider.
| 27. InterScience may, in its discretion, d_evelop and use a document that lists Insurers
with which it is not a participating provider (“Non-Participating Provider List”). Any Non- _

Participating Provider List shall contain an explanation of its purpose and content. Within 10

days of completion of a Non-Participating Provider List, InterScience shall proﬁdc acopy of it to

the Attorney General.

28.  This Assurance does not preclude InterScience from modi fyingv any Participating
vaider List, Non-Participating Provider List or éomputer sﬁtem provided that any such
modifications complyl with this Assurance and all applicabie federal a'nd' New York State laws
and regulations.

C.  Staff Training

29. Within 30 days _from the effective date of this Assurance, IntérScicnce shall train
all of its staff whose job responsibilities involve sales or billing. Such training shall be on proper
sales and billing practices and include, but not be limited to, instruction and materials on the

proper use of the Participating Provider List and, if any, the Non-Participating Provider List.
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30.  Within 10 days from the commencement of work of a new employce whose job
responsibilities involve sales or billing, or of an existing employee whose jdb responsibilities are
changed to include sales or billing, InterScience shall train that employee on proper sales and
billing practices. Such training shall include, but not be limited to, instruction and materials on
the proper use of the Participating Provider List and,A if any, the Non-Participating Provider List.
IL. CONSUMER RESTITUTION

A. - Restitution Procedures

31.  Within 60 days fmm the effective date of this Assurance, InterScience shall

complete a review of its récords and identify all Consumers whom InterScience Balance Billed or

billed Excessive Out-gf—Pocket Expenses at any time from January 1, 2003 to the effcctivc date
of this Assurance (the “Review”). Within GQ days after completing the Review, InterSciencé
shall refund to Consumers identified in that process amounts they paid for charges that constitute
Balance Billing or billiné for Excessive Qut-of-Pocket Expenses. Such refunds shall not include
any amounts that InterSciénce has already refunded. |
32. , For any Consumer who InterScience Balance Billed or billed for Excessive Qut-
of-Pocket expenses, who has not yet paid such charges in full (“Outstanding Bill"), upon
completion of thé Review IntérSpience shall immediately cancel the Outswnding Bill, cease any
collection efforts and direct any collection agencies it has retgiﬁed to cease collection on the
Qutstanding Bill. Within 10 days from completion of the Review, InterScience shall send
written notice to each Consumer who had an Outstanding Bill, stating (1) that the Outstanding
Bill has been cancelled and (2) that any collection activities on the QOutstanding Bill have ceased.

33.  Within 60 days from the effective date of this Assurance, InterScience shall (1)



mail the attached letter and notice (Attachments “B”” and “C”) to zﬂ! physicians and other health

care providers who used InterScience for clinical laboratory services at any time from January 1,
2003 to the effective date of this Assurance, and (2) provide the Attomey General with a list of

all physicians and other health care providers to whom it sent the letter and notice.

34. Witﬁin seven months from the effective date of this Assurance, a Consumer may
submit to InterScience a written, prop¢rly documented claim for a refund of amounfs he or she
paid to satisfy charges that éonstitute Balance Billing or payment of Excessive Out-of-Pocket
Expenses. Proper documentation may include, but need not be limited to, copies of any pertinent
bills from InterScience, Explanation of Benefits statements, proof of paymenté m>a'de to
InterScience or its debt collection agency (such as cancelled checks or credit card statements),
and proof of insurance coverége at the time the services were rendered.

35.  Within 45 days of receipt of a claim, InterScience shall make a refund to any
Consumer who has substantiated his or her claim. If InterScience determines that a claim is not
substantiated, it shall notify the Consumer in writing within 10 days of its receipt of the claim |
and shall include a statement of reasons for its determination. The notice shall advise the
Consumer that he or she may contact the Attorney General’s Health Cafe Bureau Consumer
Helpline (1-800-771-7755) for assistance. '

B. INTEREST

36.  Anypayments made to Consumers pursﬁant to paragraphs 31 and 35 shall include
interest at six percent (6%) per annum calculated from the date the Consumer paid the bill.

III. REPORTING TO ATTORNEY GENERAL

37.  Within nine months from the effective date of this Assurance, InterScience shall



submit to the Attorney General a rcport containing the following: (1) a list of all refunds made to
Consumers who paid charges vthat constitute Balance Billing or Excessive OQut-of-Pocket
Expenses, including an identifier for each Consumer, and the amount refunded to each; (2) a list
of all c]aims for reﬁmds made by Consumers, incIuding an identifier for each Consumer, the
amount claimed by each, the amount refunded, and the reasons for any total or partial denials of
claims; (3) a list of all Outstanding Bills cancelled, including an identifier for each Consumer,
and the amount cancelled for each; and (4) information on all remedial sieps tﬁat InterScience
has undertaken, including but ﬁot,limitcd to copies of training materials on proper sales and
billing practices, the Participating Provider List and, if any, the Non-Participatiﬁg Provider List.
- IV.  COSTS

38.  Within 30 days from the effective date of this Assurance InterScience shall pay
the Attorney General $3,000 pursuant to Executive Law § 63(15) for costs incurred dun'ﬁg the
im}estigation of this matter. All checks issued pursuant to this paragraph shall be made payable
to “State of New York Department of Law.”

V. MISCELLANEOUS

39. InterScience hereby accepts the terms and conditions of this Assurance and

waives any right to challenge it in a proceeding pursuant to Article 78 of the Civil Practice Law

and Rules or in any other action or proceeding.

40.  Nothing in this Assurance shall limit in any way the Attorney General’s ability to

investigate or to take other action with respect to any non-compliance at any time by InterScience

with respect to any other applicable law.

41.  This Assurance shall be binding on and enforceable against InterScience and any
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of its successors or assigns, including but not limited to any future owner or operator of

InterScience.

42.  Nothing herein shall be construed to depn’vé any Consumer or other person or
entity of any private night under the law.

43.  Nothing herein shall be construed as an approval by the Attorney General of any
activities of InterScience, its subsidiaries, parents, officers, employees, agents or assigns, and
none of them shall make any representations to the contrary.

44.  All correspondence, payments and reports InterScience submits to the Attorney
- General pursuant to this Assurance shall be mailed to:

James E. Dering, Esq.
Office of the Attomey General
Health Care Bureau
The Capitol
Albany, N.Y. 12224
VI. EFFECT OF VIOLATION OF THIS ASSURANCE OF DISCONTINUANCE
45. Pursuant to the terms of Executive Law § 63(15), in the event this Assurance is

violated, evidence of such violation shall be prima facie proof of a violation of applicable law in

any civil action or proceeding thereafter commenced by the Attorney General.

VIiI. EFFECTIVE DATE

46.  This Assurance is effective on the date on which the last si gnature is executed.

It



IN WITNESS HEREOF, the undersigned subscribe their names:

Dated: Brooklyn, Ncw York

Joly——38017-
i g
flosr K, 2cr 7 :
» IN:E‘ FENCE DIAGNOSTIC LABORATORY, INC.
By: | w——(/é&,&
SADIA MALIK, Vice President
CONSENTED TO:

Dated: Albany, New York :
Ry F007 ANDREW M. CUOMO
Ochber (0 2007 Attomey General of the State of New York

TIMOTHY A. CLUNE
Health Care Bureau Chief

By:

istaht Attorney General .., .. . .
{ Care Bureau
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Attachment “B”

[Date]
Dear Health Care Provider:

We are writing to notify you of billing issues that may have affected some of your patients. In
certain circumstances, your patients may have been overcharged for clinical laboratory services.

This occurred in two ways:

1. patients being charged more than applicable deductibles, co-insurance or co-payments
despite InterScience Diagnostic Laboratory, Inc. (“InterScience™) being a participating
provider with the patients’ health insurance plans; and

2. patients being charged more than they should have because InterScience told their
doctors and other health care providers that it was a participating provider with the
patients’ health plans or was in the plans’ network of providers when it was not. Because
of this, some patients paid more money than their health plans required them to pay.

The New York State Attorney General and InterScience have settled a dispute concerning these
overcharges. Corrective measures have been put in place and a process has been established
whereby affected patients can receive refunds.

We have reviewed our records to identify affected patients and have contacted those patients
directly. To ensure that we do not overlook anyone who is deserving of a refund, we ask that you .
share this information with your patients by posting the accompanying notice in a conspicuous
place in your office, provide a copy of the notice to any patient you believe may be eligible for a
refund, and, if necessary, contact any such patients.

Patients can contact InterScience at 1-100-xxx-xxxx if they have any questions. They can also
call the Attorney General’s Health Care Bureau Hotline at 1-800-771-7755 for unresolved issues
or if they need help making a request for a refund to InterScience.

Please accept our apblogies for any inconvenience this may cause you or your patients.

Sincerely,

[Name]
[Title]

InterScience Diagnostic Laboratory, Inc.



ATTACHMENT “C”

PLEASE POST

YOU MAY BE ELIGIBLE FOR A REFUND FOR LAB SERVICES
Dear Patient:

The New York State Attorney General and InterScience Diagnostic Laboratory, Inc.
(“InterScience”) recently settled a dispute about InterScience's overcharging of patients, If, at any
time since January 1, 2003, your doctor or other health care provider used InterScience for your

blood, urine or other tests and you had health insurance but paid InterScience for its work, you

may be eligible for a refund.

InterScience overcharged patients in at least two ways:

1. patients being charged more than applicable deductibles, co-insurance or co-
payments despite InterScience being a participating provider with patients’ health insurance

plans; and

2. patients being charged more than they should have because InterScience told their
doctors and other health care providers that it was a participating provider with the patients’
health plans or was in the plans’ network of providers when it was not. Because of this, some
patients paid more money than their health plans required them to pay.

If you believe that you paid InterScience more money than you were supposed to pay, you
can request a refund from InterScience. You should send InterScience paperwork like bills,
insurance statements, cancelled checks, credit card receipts, and proof of insurance coverage at
the time services were rendered to show that you are entitled to a refund. You should send your

request as soon as possible, but before [date as per AOD), to:

InterScience Diagnostic Lab, Refund Program, 6910-12 Fort Hamilton Parkway, Brooklyn, New
York 11228.

You can contact InterScience at 1-xxx-xxx-xxxx if you have any questions. You can also call
the Attorney General's Health Care Bureau Hotline at 1-800-771-7755 for assistance.



