STATE OF NEW YORK DEPARTMENT OF LAW

OFFICE OF ATTORNEY GENERAL ROBERT ABRAMS

T

FROM:

MEMORANDUM

REF Attorneys, Paralegals and Law Students DATE 7/10/89
Lanve o
Mary Sabatini BiStephanﬁéiiE%

Parking/Garage Spaces

The matter of parking or garage spaces arises in several
contexts during the conversion of a rental building to cooperative
or condominium status.

In regulated jurisdictions, the first issue to consider
is whether garage or parking spaces are subject to rent control or
rent stabilization. If the landlord owned and ran the facility
itself (as distinct from leasing it) and offered or provided the
spaces to tenants as part of their tenancies then the garage or
parking space and/or its availability is an ancillary required or
essential service provided under rent stabilization or rent control
which cannot be taken away.

Under rent control or rent stabilization, the rent which
can be charged to a non-purchasing tenant for a garage or parking
space is regulated and subject to increases just as regulated
apartment rents are. Purchasing tenants may, however, be charged
whatever maintenance the board decides. The owners of unsold units
or shares occupied by rental tenants who pay regulated rents anéd
who rent parking spaces, are responsible for the difference between
the maintenance they must pay to the board and the regulated rent
collected from the tenant.

Attached to this memo is a letter from the New York State
Division of Housing and Community Renewal (DHCR} which makes clear
that parking spaces which are regulated may not be warehoused
during a conversion and saved for purchasers. Such a practice
would result in fewer spaces being available to non-purchasing
tenants. That would constitute a decrease in essential or required
services and a violation of section 352-eeee(3) and 352~eee{3) of
the General Business Law which require that the managing agent
provide to non-purchasing tenants all services and facilities
required by law on a non-discriminatory basis. It is also a vio-
lation of Section 60 of the Multiple Dwelling Law (quoted at page 2
of the DHCR letter) when a landlord or sponsor rents a space to an
outsider instead of a tenant who wants the spot, {(Renting to an
outsider is one way that a sponsor can warehouse a space until an
outside purchaser desires it.)



In reviewing red herrings, please be sure that, when
appropriate, the plans disclose these requirements of law. If
proper disclosure was not made in the original red herring, sponsor
should serve a supplement on the tenants with this revised dis-
closure. The supplement should indicate that any tenant on a
waiting list for a spot maintains that position after conversion.
There should alsc be disclosure that the plan will not be accepted
for filing until at least 30 days after the supplement is served on
all tenants. If a sponsor is clearly in violation of section
352-eeee(3) or 352-eee(3) of the GBL and refuses to change it, the
plan should be rejected as not conforming to the requirements of
the Martin Act. I would like to review such rejection letters
befocre they are sent.

In plans that are already accepted, if proper disclosure
has not been made, is silent, or is in violation of law as above,
please advise the sponsor to amend the erroneocus or non-existent
digclosure as the next amendment comes in or when we receive a
complaint. For plans that have gone effective and closed, the
amendment should be prospective in application. For plans not yet
effective or closed, proper disclosure should be made and a right
of rescission may be necessary since some purchasers may have
relied on an expectation of being able to immediately obtain a
parking space or on the understanding that only purchasers could
obtain spots in the future.

It would be ideal to require all sponsors to immediately
amend their plans to give proper disclosure. This would be
difficult to administer and to enforce and therefore, we will look
at amendments and situations/complaints as they arise.

Please see me if you have any questions or if problems
are presented.

MED:kd
Attachment
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The fact =hat = building or a cevelocment is 1o the prccass
of being converied or has already converted to the ccndominium

not alter the rights of non-purchasing

form of ownersinip coes
parking scacses.

rent regulated tenants to obtain available

Generzal Susiness Law grovicdes as

Y

Sec. 352=seee(3) o tz
follows:

3. All dwelling units cccucied bv non-purciasing tenanis
snail ce manaced tv the szme manzging agent WnNC manzcss
all other dwellinc uniits in. the puilding c¢r ¢roup oI
builéings or cdevelcrmen=. Such managing agent sizl_
provide fo non-nurchasing %“=snants 21l services ana
Tac-liitiss recuirsd oV 12w On 2 ncn-c.scoominatory tasis.
The cr-eror snhall cuarantee tne 00ligcation C¢I Tose

- manacing agent to crovide all such services anc
facilities until such time as the offzror surrancers )
control to the toard of direciors or Doard O manscgers. :
[Emphasis adced]

I+ is clear frem the acove-ciied statutcry prcevisicns, Cricr
DHECR2 determinations, and decisionel law, that an cwner oI 2
building or cevelotment wnich is undercoing the condeminium
ccnversion process or which nas already feen ccnverted o th2
condominium form of cownership is not authorized tc “"warehcusa"
available parking speces for purchasing tenanis cnly. S22 cItvy
of DHEC2 Administrative Review COrdsr and Copinicn MNo. AL 11C17:I-57,
enclcsed.

I trust that I have resoonded o the conczrns Tazisec 1o ovour
letter. . s
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