Execation Copy
(January 31, 2005 )
ATTORNEY GENERAL OF THE STATE OF NEW YORK
BUREAU OF INVESTMENT PROTECTION

X
In the Matter of
BANC OF AMERICA CAPITAL MANAGEMENT, LLC,
BACAP DISTRIBUTORS, LLC, and BANC OF AMERICA
SECURITIES, LLC
X

ASSURANCE OF DISCONTINUANCE
PURSUANT TO EXECUTIVE LAW § 63 {15

WHERZEAS, pursuant to the provisions of the Martin Act (Article 23-A of the General
Business Law), Eliot Spitzer, Attormey General of the State of New York, commenced an
investigation in July 2003 into the practices, procedures and conduct of Banc of America Capital

Management, LLC and its predecessor, Banc of America Advisors, LLC (individually and

collectively, “BACAP”), BACAP Distributors, LLC (“BACAP Distributors”), and Basgof

America Securities, LLC (“BAS”) (individuaily and collectively, “Respondents™) during the
© period 1998 through September 2003 respecting: (a) market timing of mutual funds; and (b) late

trading of mutual funds (vollectively, the “Investigation™);’
WHEREAS, the Investigation was conducted in cooperation with an investigation by the

U.S. Securities and Exchange Commission (“SEC”) of Respondents;

**Market timing” refers to the practice of short-term investing in mutnal fund shares
and/or the exploitation of pricing inefficiencies in mutual fimd share pricing. “Late trading”™
refers to obtaining a given day’s mutnal fund share price for orders to buy, sell or exchange
shares that were placed after the close of the market on that day,



WHEREAS, BACAP was and is the investment advisor to all mutual funds or series, in
the Nations Funds mutual fund complex, (the “Nations Funds™) and a subsidiary of Bank of
America, N.A,, that does business in New York, New York;

WHEREAS, BACAP Distributors is an investment adviser, broker-dealer and acted as
the distributor and administrator of the Nations Funds;

WHEREAS, BAS is a fill-service investment bank, a broker-dealer and a subsidiary of
. Bank of America Corporation;

WHEREAS, in the course of the Investigation, numerous witnesses were interviewed
and/or deposed and cxtensive documentary evidence was reviewed;

WEHEREAS, Respondents have cooperated in the Investi gation by producing
documentary evidence and witnesses and identifying evidence relevant to the Investigation;

WHEREAS, the Investigation revealed that certain practices by Respondents have
violated the Martin Act, Executive Law, §63 (12), and the General Business Law, §349;

MREAS, Respondents have advised regulators of their desire to resolve the
Investigation;

WHEREAS, BACAP and BACAP Distributors agree to reduce the management fees
charged to certain Nations Funds distributed to retail investors in the United States;

WHEREAS, BACAP agrees not to manage or advise the Nations Funds unless the
Nations Funds agree to and do implement certain changes with respect to the corporate

govemance of the Nations Funds, and {o maintain a certain compliance and cthics corporate

structure;

WHEREAS, Respondents agree to make certain payments; and



WHEREAS, the Attorney General finds the following sanctions appropriate and in the
public interest and Respondents agree to the sanctions provided herein;

NOW THEREFORE, the Attorney General, based upon the Investigation, makes the
following findings:

FINDINGS

1. BACAP, a subsidiary of Bank of America, N.A. which in turn, is a subsidiary of
Bank of America Corporation (“Bank of America™), is registered as an investment adviser. From
January 1, 2003 to present, BACAP (Banc of America Capital Management, LL.C) menaged and
advised the Nations Funds. BACAP has ultimate responsibility for overseeing the day-to-day
management of the Nations Funds. BACAP is the successor to Banc of America Advisors, LLC
(“BAA”), a registered investment adviser that managed and advised the Nations Funds prior to
January 1, 2003,

2. BACAP Distributors, a subsidiary of Bank of America, N.A., and an affiliate of
Nations Funds, is a registered investment adviser as well as a registered broker-dealer. From
January 1, 2003 to present, BACAP Distributors acted as the distributor and administrator of the
Nations Funds. Prior to January 1, 2003, BAA and Stephens Inc, served as co-administrators and
co-distributors of Nations Funds. (For such prior period, references to “BACAP Distributors”
includes BAA.) As of Mareh 31, 2004, BACAY advised more than $200.8 billion, including
more than $128.6 billion under management in the Nations Funds family of funds.

3. BAS, a subsidiary of Bank of America, is a full-service investment bank and

brokerage firm with principal offices in San Francisco, California, New York, New York, and

Charlotte, North Carolina. BAS is an investment adviser as well as a registered broker desler,
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4. Nations Funds Trust, the registrant and issuer of the shares of the Nations Funds,
is an open-end investment company under the Investment Company Act of 1940, As of March
31, 2004, Nations Funds Trust offered fifty-six different portfolios. Nations Funds Trust is
organized under Delaware law,

5. Theodore C. Sihpol, ITT (“Sihpol”) was a broker in BAS's high-net worth group in
Manhattan, New York. Sihpol resides in New Canaan, Connecticut.

6. Canary Capital Partners, LLC, is a New Jersey limited liability company with
offices at 400 Plaza Drive, Secaucus, New Jersey.

7. Canary Investment Management, LLC, is a New Jersey limited liability company
with offices at 400 Pleza Drive, Secaucus, New Jersey.

8. Canary Capital Partners, Ltd., is a Bermuda limited liability company.

9. Edward J. Stern (“Stern™) is a resident of New York, New York and was the
managing principal of Canary Capital Partners, LLC, Canary Investment Management, LLC, and
Canary Capital Partners, Ltd (collectively, “Canary™).

10.  The Attorney General has jurisdiction over this matter pursuant to the Martin Act,
Executive Law §63, and the General Business Law, §349.

A.  Summary

11.  From as early as July 2000 and continuing through July 2003, BACAP, the
investment adviser to the Nations Funds, as well as BACAP Distributors, the distributor and
administrator for Nations Funds, allowed certain market timing clients to engage in short-term or

cxcessive trading and never disclosed this fact to other investors,
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12, During this period, BACAP and BACAP Distributors entered into arrangements
with two entities, allowing them to engage in frequent short-term trading in at least 13 Nations
Funds mutual funds, including intemational funds. BACAP and BACAP Distributors knew and
approved of the short-term trading arrangements, and allowed the arrangements to continue
despitc knowing that such trading could be detrimental to Nations Funds shareholders. These
arrangements increased the advisory fees eamed by BACAP and the distribution fees earned by
BACAP Distributors. Moreover, in connection with one of these arrangements, BACAP
received “sticky assets” — lopg-term investments that were to remain in place in retum for
allowing the client to market time the funds.

13.  Throughout the relevant period, BACAP and BACAP Distributors did not
disclose to Nations Funds® shareholders the special arrangements made with these shori-term
traders and the potential harm these arrangements posed to the relevant Nations Funds, BACAP
and BACAP Distributors also did not disclose the resulting conflicts of interest these
arrangements created between BACAP, BACAP Distributors, and Nations Funds’ shareholders.
These non-disclosures constituted material omissions of fact. The trades made pursuant to these
relationships were also contrary to representations to various clearing broker dealers made by
BACAP that Nations Funds would not allow more than eight exchanges per fund account per
year because of the harmful effect of short-term trading on Nations Funds.

14.  Moreover, in accordance with exceptions approved by the Board of Trustees of
Nations Funds, one of these clients was exempted from a redemption fee on short-term trades in
certain Nations Funds international equity mutual funds, BACAP and BACAP Distributors did

not disclose the existence of this approved timing relationship, or the fact that this client was
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being exempted from the redemption fee, in prospectuses and proxy statements issued to
shareholders and potential shareholders.

15.  BACAP had a fiduciary duty to act at all times in the best interests of the Nations
Funds and their shareholders. As a result, BACAP had an affirmative obligation to act in the
utmost good faith and to provide full and fair disclosure of all material facts, including conflicts.
of interest, to Nations Funds’ shareholders. It further had an affirmative obligation 1o act with
reasonable care to avoid misleading prospective investors in the Nations Funds,

16. By placing its own intetests in generating fees for itself and affiliated entities
above those of Nations Funds’ shareholders, and by failing to disclose these arrangements and
resulting conflicts of interest, BACAP breached its fiduciary duty to shareholders in the finds
where the short-term or excessive trading took place.

17. At the same time, BAS facilitated market timing and late trading by some
introducing broker dealers and a hedge fund at the expense of shareholders of Nations Funds and
other mutual fund families.

18.  These entities effected their late trading through BAS’s “Special Mutval Fund
Order Entry System,” Once granted access to BAS’s Special Mutual Fund Order Entry System,
BAS’s clients could and did enter mutual fund trade orders as late as 7:00 p.m. ET. BAS cither
knew that these entities were engaged in late trading or recklessly disregarded the obvious risk of
late trading through this system.

19.  BAS also provided its introducing broker-dealer clients with aceount management
tools and other assistance that enabled the introducing broker-dealers to conceal the market

timing activities of their clients from unsuspecting mutual funds. BAS facilitated the submission
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of hundreds of market timing trades by these broker-dealers after the mutual funds in question
had acted to block these entities from further trading,
B. Facts

Market Timing and Late Trading

20.  Market timing can harm other mutual fund shareholders because it can dilute the
value of their shares. Market timing can also disrupt the management of the mutual fund’s
investment portfolio and cause the targeted mutual fund to incur costs borne by other
shareholders to accommodate frequent buying and selling of shares by the market timer.

21, Mumal funds are required to disclose in their prospectuses the time as of which
the NAV (net asset value) is set for purposes of determining the price at which shareholders may
buy or redeem mutual fund shares.

22.  For example, the August 1, 2001 prospectus for Nations Funds Primary A Shares
states that orders received “before the end of a business day (usnally 4:00 p.m. Eastern time,
unless the NYSE closes early) will receive that day’s net asset value per share. Orders received
afler the end of a business day will receive the next business day’s net asset value per share.”

23.  Mutual fund prospectuses also disclose whether the mutual fund has designated a
principal underwriter, dealer, or any other person as authorized to consummate transactions in
shares issued by the fund. For example, the August 1, 2003 prospectus for Nations Funds
Primary A Shares disclosed that BACAP Distributors was the exelusive distributor (i.e., principal -
underwriter) of Nations Funds shares. The selling agreement between BACAP Distributors --

the exclusive distributor of Nations Funds® shares -- and BAS identified BAS as a financial

intermediary authorized to offer and sell Nations Funds’ shares. Pursuant to the January 1, 2003



distribution agreement, BACAP Distributors warranted to Nations Funds Trust that it would
“offer and sell Shares at the applicable public offering price or the net asset value next
determined after an order is received.”

24. Late trading enables the trader to profit from market events that occur after 4:00
p.m. but that are not reflected in that day’s price. In particular, the late trader obtains an
advantage — at the expense of the other shareholders of the mutual fund — when he leamns of
market moving information and is able to purchase (or sell) mutual fund shares at prices set
before the market moving information was released. |

25.  Permitting late trading harms other sharcholders and the mutusl fund.

BACAP’s Timing Policies

26.  Atall times during the existence of the approved timing relationships, BACAP
had internal policies designed to identify and prevent market timing in Nations Funds. As
disclosed in the August 1, 2001 prospectus for Nations Funds Primary A Shares, Nations Funds
reserved the right to “limit the number of exchanges that [ziﬁ investor] can make within a
specified period of time.” In order to effectuate this policy, BACAP's “timing police” regularly
obtained and reviewed transaction reports to identify potential market timing transactions. Once
a transaction was identified as a possible “market timing” trade, BACAP’s “timing police” would
instruct the transfer agent to block the transaction and would alert the clearing broker of the
block.

27. Inan April 26, 2001 ictter to one such clearing broker, BACAP described Nations

Funds® market timing policy: “Nations Funds believes that market-timing activity can be

detrimental to fund performance and portfolio management, which is not in the best interests of



shareholders. As stated in the prospectus, Nations Funds reserves the right to limit the number of
share exchanges within a specified time period.” The letter defined Nations Funds’ “policy with
respect to exchange activity” as limiting exchanges 1o “a maximum of eight, per fund account,
per rolling 365-day period (i.e., the 12 months prior to the most recent exchange),” and disclosed
that “[e]xchange privileges will be suspended on a particular fund account after there have been
eight exchanges in the fund account during 2 rolling 365-day period.”

28.  BACAP revised its internal market timing policies in August 2002. In & letter
sent to at least fifteen “firms identified as market timers,” BACAP informed these entities that
“Nations Funds has the following policy with réspect to redemptions either by selling shares or
exchanging into another Fund.” The letter continued: “Generally, exchange purchases are
limited to a maximwum of three per fund account, per rolling 28 day period. Additionally they are
limited to 2 maximum of eight, per fund account, per rolling 365-day period,...”

2. Inaddition to the prospectuses and letters to clearing brokers, BACAP also
disclosed its market iming policies in “due dili gence” questionnaires provided to potential large
investors. For example, in responsc to a question in an April 2001 due diligence questionnaire
regarding Nations Funds’ market timing policies, BACAP responded that Nations Funds “does
monitor for ‘hot money' flows and seeks to exclude short-term investors from investing.
Historically, there have been occasional examples of market timing; however, the advisor has

taken steps to identify these accounts and has refused to accept investments from thesc

sharcholders.”



BACAP’s Approved Timing Relationships

The TranSierra Capital Relationship
30.  InJuly 2000, a financial adviser affiliated with TranSierra Capital, LLC

(“TranSierra™) contacted a Nations Fund sales representative via e-mail about commencing a new
timing relationship with Nations Funds. The adviser requested permission for her clients to
“make at Jeast 12 and not more than 20 ‘round trips’” between Nations Funds® Municipal Income
Fund and a money market fund. The adviser also expressed interest in timing Nations Funds’
California Tax Free Fund and California Muni¢ipal Bond Fund under the same parameters.

31.  Asthe adviser informed the sales representative, two years earlier TranSierra had
received “approval from Nations to place up to $4 million in the Nations Municipal Income A
(NMUIX)” and to engage in twelve to twenty “round trips” between that fund znd a Nations
Fund money market fund. Due to underutilization of that timing capacity, and a desire to time
additional funds, the adviser sought the portfolio manager’s rcnewéd approval for additional
_ market timing trades.

32.  The portfolio manager approved TranSierra’s timing request. Neither the
portfolio manager nor any BACAP employee conducted any analysis to determine whether
sharcholders of these funds would be harmed by TranSierra’s transactions.

33.  In October 2000, aud again in June 2001, BACAP’s “timing police” identified and
issued stop orders for market timing transactions by TranSierra. When the “timing police”
learned about the portfolio manager’s approval, BACAP lifted the stop orders.

34.  The TranSierra relationship continued until the portfolio manager who approved

the relationship left BACAP in mid-2003. When the new portfolio manager complained to
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BACAP’s “timing police”” in June 2003 that these transactions interfered with fund management
and harmed performance, BACAP terminated the relationship. By that time, bowever,
TranSierra had executed 524 transactions in three Nations Funds {Nations Municipal Income
Fund, Nations Intermediate Municipal Bond Fund and Nations California Municipal Bond Fund),
reaping almost $2 million in profits.

The Canary Relationship

35.  BAS initiated the relationship with Canary through a “cold call” by Theodore
Sihpol, a broker in BAS’s high-net worth group. Sihpol followed up on this initial telephone
contact through a personal meeting with Stern in early April 2001.

36.  During this meeting, Stem ontlined Canary’s approach to timing mutual funds and
results it had achieved doing so. Stern asked if Canary would be allowed to time Nations Funds,
and proposed that Bank of America, N.A. lend Canary the money to do o and that BAS provide
clearing services for the trades. Sihpol agreed to seek approval from his superiors,

37.  Later that month, Sihpol invited Stern to attend a meeting at BAS"s New York
offices to explain further the proposal. During this meeting, Stem and two of Canary’s traders
explained their strategy to a group of BAS officers, including Sihpol. Stern and the traders
discussed their credit needs and presented a list of Nations Funds they would most like to time.

38.  To obtain approval for Canary’s proposed titning transactions, Sihpel called the
co-President of BACAP. Sihpol explained Canary’s request to BACAP’s co-President,
including that Canary would be willing to commit “permanent” assets in certain Nations Funds in
exchange for permission to time other, more volatile, funds. Sihpol opined that establigshing a

relationship with Stem could resuit in BAS wresting management responsibilities for the Stem
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family fortune from a competitor.

39.  Following the call with Sihpol, BACAP’s co-President discussed the proposal
with BACAP's Chief Administrative Officer (“CAQ™). BACAP's CAO stated that he did not
like the proposal because permitting Canary to time Nations Funds, while actively prechiding
other market timers, would send conflicting messages to the BACAP sales force. However,
BACAP’s co-President explained that granting Canary timing capacity would strengthen
BACAP’s relationship with BAS’s high net-worth group and lead to increased investments in
Nations Funds by these clients.

40.  BACAP’s co-President contacted the portfolio managers for three of the four
Nations Funds Canary wished to time. In each of these conversations ~ which lasted only a few
minutes — BACAP's co-President explained that Canary intended to time up to 1% of the fund’s
assets under management, and that Canary would average one “round trip” between the timed
fund and a money market fund per week, Although the portfolio managers acceded to the

request, no one performed any analysis to determine what, if any, harm would result to the funds®

shareholders due to Canary’s transactions.
Canary Memorializes the Relationship
41.  OnMay 1, 2001, Stern sent Sihpol a letter confirming the Nations Funds Canary
was going to time and providing the dollar amounts of timing for each fund. As described in the
memorandum, Canary would injtially time four funds — Nations Convertible Securities Fund,
Nations International Equity Fund, Nations Emerging Markets Fund and Nations Small Company
Fund - in an aggregate amount of $16.8 million. The short tetm trading would average onc

“round turn” per week. After selling a fund, the proceeds of the sale were to be deposited into 2

12



money market or short-term bond fund until Canary decided to “redeploy” it for the next timing
trade in the “approved” Nations Funds.

42, The letter further confirmed the understanding reached with respect to order
processing and BAS’s intention to provide financing for Canary’s trades. Stern wrote that “We
plan on transacting our trades manually at first (via Fax), at a time of day that 15 a little bit earlier
than ... specified in our first meeting. As soon as we can work out our lending arrangement with
the bank and begin transacting clectronically via [the Special Mutual Fund Order Entry System],
we will draw down leverage against the capital we have deployed in the Nations funds,
effectively increasing our trading capital with your firm to $32 million. If all goes well, this
capital should grow larger as we get a sense of what trades can and cannot be done via the Bane
 of America Securities Platform. We really would like to get going with [the Special Mutual Fund
Order Entry System) and begin trading electronically as soon as possible.”

43.  Stern also confirmed that in return for allowing such timing activity Canary would
commit “permanent” capital to Nations Funds in an amount equal to the capital used to “time™
other Nations Funds.

44.  Sihpol forwarded Canary’s letter to BACAP’s co-President. Sihpol also advised
BACAP's co-President of the Canary entities which would be used to time trades and that a
Canary affiliate would be “making the dollar for dollar investment in the two short-tertn
government funds.”

45.  BACAP’s co-President forwarded the Canary letter and Sihpol's e-mail to various
senior managers within BACAP as wel] as certain portfolio managers. As BACAP’s co-

President noted in his accompanying e-mail message, “I’ve spoken to a number of you about this

13
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day trading .exocption. The account is the Stem family, a significant and growing GCIB/Bank
relationship, Also, nice incentive of matching funds in the Short-Intmdt. Gov’t Fund..., thanks,
and let me know if there are any issues.” BACAP’s co-President also requested that BACAP’s
CAOQ notify one of the three sub-advisers for the intemational funds that a BAS client had been

appraved to time funds managed by these advisers.

46.  Shortly after securing approval to time certain Nations Funds, Canary, through
Sihpol, began to ask for more timing capacity. Between May 2001 and Yanuary 2003, Canary
made eight requests for cither access to new funds or increases in agreed-upon limitations.

47.  Canary’s numerous requests exacerbated the difficulties caused by BACAP’s
failure to monitor Canary’s adherence to agreed-upon limitations. For example, in response to an
August 2001 request by Sihpol for additional timing capacity in Nations International Bquity |
Fund, BACAP’s co-President responded that “thers should not be any timing in International
Equity — they can’t handle it.” When Sihpol reminded BACAP’s co-President that Nations
International Bquity Fund was “one of the original funds that [the Canary entities] were approved
to wade from the out start (sic),” BACAP’s co-President denied the request for additional
capacity, Despite BACAP’s co-President’s statement that the Nations International Equity Fund
“can’t handle™ market timing transactions, Canary continued to time the Nations International
Equity Fund.

48.  BACAP’s failure to establish procedures to monitor Canary’s compliance with
agreed-upon limitations also permitted Canary routinely to exceed these limitations. Moreover,

even when BACAP identified situations where Canary violated these limitations, BACAP did
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not terminate the Canary relationship.

49.  For example, in December 2002, a portfolio manager informed BACAP’s “timing
police™ that Canary’s transactions interfered with portfolio management, In the course of
investigating this complaint, the “timing police” leamed that Canary had exceeded transaction
and trade frequency limitations for at least two Nations Funds, Having been caught by the
“timing police,” Canary agreed to conform its trading patterns for these funds, However, Sihpol
subsequently highlighted this “important” concession to BACAP's co-President as additional
“leverage for the new [timing] space” previously discussed between Stem, Sihpol and BACAP’g
co-President.

50. BACAP’s failure to monitor Canary’s transactions also prevented BACAP from
minimizing harm caused by these transactions. On March 12, 2003, Canary invested
approximately $1.6 million in Nations Managed Index Fund. The following morning, a member
of the portfolio management group for the fund alerted BACAP’s “tinung police” in an internal
e-mail that BACAP’s failure to provide advance notification of such significant transactions
harmed long-term shareholders: “We get notified of mutual fund inflows the moming AFTER
the client has bought or sold into the fund. Ifthe cash flows are a small percentage of a fund’s
assets, the timing mis-match does not meanmgfully impact performance. However, if the cash
flow is a meaningful percentage of the fund, the timing mis-match ¢an turn out to have enormous
implications, Example; This mormng in the managed index fund, NMIMX, we had an inflow of
5% of the funds assets (which is great!). The client is going to get into the fund at yesterday’s
price. We were notified about the flow this momning. The market opened up 2%, which, is where

we bought futures to hedge the flow. The net result s that the find is now approximately 10bp
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[basis points] behind the index. This hag huge negative implications.”

51.  BACAP attempted to address this issue by arranging through discussions with
Stern in late March 2003 for Canary to provide notification of “likely” index find transactions.
However, Canary did not always provide the requested notification. And even when Canary
provided e-mail notification of “likely” transactions, this notification did not enable the portfolio
managers to prevent shareholder dilution.

52.  For example, on May 12, 2003, the portfolio manager for Nations MidCap Index
Fund informed the “timing police” it an internal e-majl that “the PB [Private Bank] has a client
[Canary] who trades $9 million in and out of the midcap index fund all the time. It wasn’t so bad
when he held his positions for a while, but now he’s trading extremely short swings, sometimes
with holding periods of only a day. The impact of this has been lessened since we have been _
getting notification in time to hedge at the close, but there is still a cost that's being borne by
other fund shareholders.”

53.  The following day, Canary redeemed its May 12, 2003 purchase. However, the
portfolio manager did not receive notification about the Canary trade until after the close and
therefore could not hedge against this transaction, The portfolio manager informed senior
BACAP executives in an e-mail about the untimely notification and requested that these
executives prevent further transactions by Canary in the fund.

54.  Two days later, Canary made another purchase in the Nations Funds’ Mid-Cap
Index Fund, a position Canary redeemed a day later. As the portfolio Ianager complained in an
c-mai] titled “Surely this has to be the fina] trade,” “The $9m that came into midcap yesterday is

going out today. That's twe round trips this week. The next time he comes In, we absolutely
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have to be able to DK [reject] the trade. Enough is enough.” BACAP halted Canary’s timing
activity in this fund several days later, |

55.  Between May 2001 and July 2003, Canary had as much as $70 million in
approved timing space in ten Nations Funds mutual finds: Nations International Equity Fund,
Nations Small Company Fund, Nations Convertible Securities Fund, Nations Strategic Growth
Fund, Nations SmaltlCap Index Fund, Nations MidCap Index Fund, Nations LargeCap Index
Fund, Nations Managed Index Fund, Nations Value Fund and Nations Emerging Markets Fund,
Canary executed more than $3 billion of purchases and sales in these funds, and ultimately
reaped nearly $16.7 million of profits through this trading,

Bank of America Affiliates Profited From the Relationship

56.  Bank of America affiliates- profited from the Canary relationship. BAS received
more than $4.1 million from a 1% “wrap” fee on Canary’s timing assets and broker fee revenue
for Canary-related accounts,

57. BAS also generated revenues from varioys altetnative-trading strategies utilized
by Canary. One of these trading strategies involved derivative transactions known as share
basket swaps. Between August 2001 and J uly 2003, Canary entered into 38 share basket swaps
with BAS's derivatives desk. In connection with these transactions, Canary agreed to pay BAS
the appreciation, and BAS agreed to pay Canary the depreciation, on a basket of equities. To
hedge its market exposure, the BAS derivatives desk would short-sell the basket of equities.

58.  Canary chose the stocks in each share basket to replicate the portfolio of a
corresponding mutual fund it was timing. Canary used the share basket swaps to hedge its

exposure {o the risk associated with securities in its mutual fiund portfolios that it perceived to be
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poor performers, as well as to reduce the volatility of its long ﬁlumal fund positions. The swap
transactions also enabled Canary effectively to “short” its mutual fund positions and thus benefit
from market timing transactions when Canary believed that the price of a particular mutual fund
would decline.

59.  BAS earned more than $7 million in revenue from executing derivative
transactions that were part of Canary’s market timing strategy.

60.  Canary, through an affiliate, also received a loan from Bank of America’s banking
entity, the “Private Bank,” a division of Bank of America, N.A. Canary utilized this financing to
trade mutual funds in brokerage accounts maintained at BAS. The mutual funds purchased and
held in the BAS accounts cross-collateralized the loan and the share basket swaps that Canary
engaged in at BAS. At the inception of the financing, in Yuly 2001, Canary received a §70
million revolving credit facility. Over time, the Private Bank increased Canary’s line of credit to
a maximum of $125 million.

61. A Senior Private Lending Specialist from the Private Bank’s Credit Department
monitored loan collateralization on a daily basis. This officer analyzed the loan balance and
swap exposure by calculating the collateral maintenance through the Private Bank’s Trading
Credit Risk Information System. To further facilitate this collateral monitoring, the Private Bank
received from Canary a document listing Canary’s approved timing relationships and the
]jmitationsl imposed by each fund family.

62.  The Private Bank received more than $1 million in revenue from its lending
relationship with Canary.

63. BACAY received $267,000 in additional advisory fees on Canary’s assets invested
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in Nations Funds.

64.  BACAP Distributors received $113,000 in additional distribution fees on
Canary’s assets invested in Nations Funds.

BACAP Knew That Market Timing Harmed Long-Term Sharcholders

65.  Both at the commencement and throughout the approved timing relationships,
BACAP knew that market timing could and did harm Nations Funds’ sharcholders.

66.  For example, shortly after approving Canary’s April 2001 market timing request,
senior BACAP officers consulted with the sub-advisers for Nations Funds' international equity
funds about another potential timing relationship, As with Canary, in exchange for permission to
time international equity funds, the potential client promised in an e-mail to be a “long term”
partner with Nations Funds, invest “sticky assets” in certain Nations Funds, and to “seed” any
new funds BACAP intended to offer.

67.  Each of the three sub-advisers informed BACAP’s management that permitting
market timing would harm long-térm investors. As one of the sub-advisers explained in an e-
mail received by senior BACAP officers, market timing harms the funds and its shareholders in
at least three ways:

{a)  First, market timing harms find performance. “Given that market timers
are trying to exploit an arbitrage which occurs because of increased global correlations and the
closed nature of some of the International markets they tend always for performance purposes to
be in the wrong direction. So that when US markets, particularly Nasdaq, are sharply lower
Timers are sellers of International thereby either taking cash away in a down market or more

usually forcing the manager to sell into weak markets and vice-versa.”
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(b)  Second, market timing has negative tax consequences for long-term
investors. “As these are taxed funds the vastly increased turnover may result in a deterioration of
the net of tax return.”

(¢)  Third, “[a]nd most importantly Who is paying for the arbitrage? As ]
understand it it is the other mutual fund holders who are being disadvantaged by the activities of
the ‘market timers.” Aside from the fact that the vastly increased turnover of the fund is likely to
hurt performance as is discussed above, the arbitrage exists because market timers are effectively
dealing at ‘stale prices’ as Asian markets have closed. They are therefore selling stocks at
historic prices when they are likely to open lower or buying them when they are likely to open
higher, this at the expense of the existing mutual fund holders as the ‘gain’ made by market
timers must be a transfer or ‘loss’ for the existing holders.”

68.  Discussions among senior BACAP officers about instituting a redemption fee on
certain Nations Funds in February 2002 further demonstrate BACAP’s knowledge that market
timing harmed Nations Funds’ shareholders. When BACAP’s CAO complained in February
2002 that BACAP “continue[s] to get killed by market timing activity in our international
portfalios,” BACAP’s co-President responded that an analysis done by one of the funds’ sub-
advisers demonstrated that market timers were responsible for the inferior performance of
Nations Funds’ international equity funds. BACAP’s co-President concluded that the issue of
whether a redemption fee was necessary to combat harm caused by market timing (including
harm to shareholders in funds being timed by Canary) was so obvious that it was “not something

that {BACAP] need[ed] to study too hard.”
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69.  When BACAP sales personnel objected to imposing a redemption fee on these
fimds, BACAP’s co-President averrode these objections. As BACAP’s co-President informed
the bead of BACAP’s Product Development Group, “we need to put a fee on Intemational Equity
and Emerging Markets asap. If the group can’t make a decision, then I’ll exercise ‘executive
privilege.” We’ve got a real demonstrated problem on several of our funds which creates a
fiduciary responsibility that I can’t let go on unmanaged.”

BACAP Failed To Disclose Canary’s Exemption From the Redemption Fee

70.  BACAP’s co-President’s threat to exercise “executive privilege” resulted in
immediate consideration of a redemption fee by BACAP’s Product Development Committee.
During the Product Development Commiittee meeting, a senior member of the committee
explained that a redemption fee was necessary because attempts by market timers to capture a
price arbitrage opportunity “cause[] the portfolio management teams to maintain higher than
desirable levels of cash, putting a performance drag on the Funds, which disadvantages the
majority of shareholders.” The Product Development Committee recommended that the Nations
Funds Board of Trustees (“the Board™) adopt a redemption fee on'some Nations Funds with
various exemption categories, including an exemption for “contractual agreements between the
Distributor and certain dealers who would be allowed to short-term trade without paying the fee.”
The “Stern Family accounts” were to be exempted from the fee pursuant to this exception.

71.  InaMay 21, 2002 letter, BACAP’s co-President informed the Board that “special
matters” to be presented at the May 29-30, 2002 Board meeting would include approval for a
rodemption fee on certain funds. As BACAP’s co-President explained, “As markets have

become increasingly volatile, markettimers have become more prevalent. This is particularly
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true in international equity funds. As a general matter, we believe that market timing is harmful
to the majority of our Funds’ shareholders.”

72.  Ator about the time he sent the letter to the Board, BACAP’s co-President spoke
with the head of Bank of America’s Asset Management Group about the upcoming Board
meeting. Part of this discussion included a review of draft materials that specifically disclosed
that the “Stern Family accounts™ would be exempt from the redemption fee. Both gentlemen
agrecd that, ¢ven if customer privacy concerns prevented BACAP from identifying Canary as the
exempt client, BACAP’s co-President should inform the Board that BACAP had an approved
timing relationship and that the approved timer would be exempt from the fee.

73.  The materials ultimately provided to the Board did not disclose that the “Stern
Family accounts” would be exenipt from the redemption fee. In the “Executive Summary”
section of the presentation materials, BACAP informed the Board that “[s]pecific exceptions will
be made for trades unrelated to market timing.” In a subsequent section titled “Exempted
Transactions,” the materials noted that one of the proposed exemption categories covered
“[s]hares redeemed from accounts for which the dealer, broker or financial institution of
record have entered into an agreement with Nations Funds specifically allowing short-term
trading activity, including BAI, Bank of America Private Bank, Merrill Lynch and specific
accounts (Under these circumstances the negative impact can generally be avoided)”
(emphasis original).

74.  Accarding to senior BACAP officials, during his presentation to the Board,

BACAP’s co-President explained that BACAP had a contralled market timer who was being
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permitted to market time Nations Funds, including some of the funds affected by the redemption
fee proposal, and that this client would not be assessed the redemption fee.

75.  The Board did not ask any questions regarding the exemptions to the redemption
fee, including the identity of the “specific aceounts” referenced in the Board materials, The
Board unanimously approved the implernentation of the redemption fee as proposed.

76.  Thereafier, senior BACAP personnel, internal counsel, and outside counsel
drafted an update to the relevant prospectuses. BACAP personnel, internal BACAP counsel and
outside counse] discussed whether, and how, to disclose that BACAP’s “controlled market timer”
would be exempt from the fee. An initial draft disclosed that the redemption fee would not apply
on shares “redecmed from accounts established to specifically allow short-term trading activity,
and other managed agency/asset allocation accounts.” However, the final August 2002
prospectus stated that the redemption fee would not apply to shares “redeemed from accounts
%emby agreement with Nations Funds short-term trading activity is permitted, including shares
sold a3 part of an automatic rebalancing within an asset allocation program.”

77.  Inan e-mail labeled “for internal use,” a member of the Product Development
Committee instructed representatives of BACAP's sales force and Nations Fund's’ transfer agent
not to disclose the existence and identity of BACAP’s “controlled market timer” to the investing
public. This executive cautioned that any investor query regarding the identity of entities
excluded from the redemption fee “should be answered penerically with a cornment such as, “The
list is very short and we generally limited it to entities that have not previously engaged in market
timing and that we have some level of confidence that the current situation will not change. ...’

If third parties inquire as to what ‘generally’ means in that description, you can cite an exception
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that we have made for a client who is temporarily unable to handle the operational requirements.

It would be inappropriate to discuss additional client names™ (emphasis original).

Late Trading by Canary and Others
BAS’s Mutnal Fund Order Entry Processes

78.  Mutual fund transactions at BAS were effected through two different electronic
systerns: the Mutual Fund Routing System (“MFRS™) and through a batch file submission
mechanism known intemally as the “Special Mutual Fund Order Entry System.”

79.  MFRS is a single order data entry application that had been provided to BAS by a
third-party vendor. There were two methods to input trades into MFRS. The first method
involved BAS registered representatives or introducing broker dealers writing out order tickets
and forwarding the tickets to BAS’s Mutnal Funds Operations Department (“Operations”). A
dedicated settlement associate in Operations entered the trade into MFRS for execution, Trades
could be entered into MFRS until 5:30 p.m, ET. These transactions were subsequently batched
by the system and periodically forwarded to National Securities Clearing Corporation’s
(“NSCC™) Fund/SERV mutual fund trading platform via multi-batch processing. Batches were
submitted to NSCC by a third party vendor at 9:30 a.m., 11:30 a.m., 5:30 p.m. and 8:30 p.m. ET.
Fund/SERYV, in turn, communicated the trade to the corresponding mutueal fund companies,

80.  Introducing broker-dealer clients of BAS and certain BAS registered
representatives could also enter trades into MFRS without manual assistance. Electronic access

was given to BAS registered representatives and correspondents to enter trades remotely from

their offices,
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81.  MFRS assigned and recorded the time the transaction was entered into the system.
In certau:n instances, BAS reviewed MFRS transactions the following day in the Mutua] Fund
Andit Report, using exception reports generated by MFRS. The reports contained fields for: (1)
time of entry into the systemn; and (2) time of trade execution for trades from June 2003 forward.
However, few times of trade execution werg ever actnally recorded becanse this data field in the
transaction entry record was an optional entry. Moreover, even when the time of order execution
was recorded, these records were not retained within BAS's systems because BAS did not update
their database to capture and store this information.

82.  BAS’s Specjal Mutual Fund Order Entry System was an alternative system
utilized to enter only mutual fund exchange transactions, Because BAS installed the Special
Mutual Fund Order Entry System at the offices of certain mtroducing broker dealer clients and
ultimately Canary, these entities were able to send mutual fund exchanges directly to the third-

party vendor for transmission to NSCC and thus bypass BAS’s operations and tompliance

functions,

Late Tradiog bv Introducing Broker Dealers
83.  Beginning in 1999, BAS actively solicited clearing business from introducing
broker dealers with significant mutual fund market timing clients. As reflected in an internal e-
mail, at the time BAS decided to enter this business scgment, BAS was aware that mutual fund
families did “not cherish this business,” and that BAS would have to “leverage whatever [it

could] with them” and establish a “close weorking relationshrp with thern in order to expedite

corrections, adjustments, late orders, ete.”
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84.  BAS’s decision to clear transactions for market timers was the subject of
significant internal debate. One BAS Manaper complained in an e-mail that entering into this
business not only threatened BAS’s non-timing clearing business, but that the first market timing
client was a particularly bad choice because it “pushes the limits and ignores the principals (gic)
of mutval fund investing.” The BAS Manager was informed in an e-mail from a Vice President
in BAS’s ¢learing group that BAS’s entry into the mutual fund timing business was “not
something that we are going to back out of at this point™ because there were “very senior people”
at BAS’s clearing group, the third-party vendor and the client who were “watching the status of
this project.”

85.  Between June 1999 and August 2003, BAS entered into clearing agreements with
at least three registered broker-dealers whose clients engaged in mutual fund market timing,
BAS's primary business purpose with respect to those introducing broker-dealers was to provide
market timing services. To achieve this purpose, BAS: (1) attempted to negatiate agreeraents
with fund families, including Nations Funds, to permit these clients to engage in market timing;
(2) provided its Spec-ial Mutual Fund Order Entry System to these broker-dealers; and (3)
permitted these broker-dealers to establish multiple account and registered representative
numbers which enabled the broker-dealers to evade detection of ongoing market timing activity,

86. At least some of the introducing broker-dealers who had access to BAS's Special
Mutual Fund Order Entry System utilized this system to engage in late trading.

87.  During the period that these entities were entering trades through BAS’s Special

Mutual Fund Order Entry System, certain officers and employees in BAS's cleaning group were
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aware that the system could be used for late trading. This awareness is demonstrated by, among
other things, the following:

(2)  Intwo different “pitch meetings” with market timing hedge funds, senior
officers from BAS’s clearing group touted the ability to enter mutual fund oxders after 4 pm ET
through the Special Mutual Fund Order Entry System as an additional benefit of establishing a
relationship with BAS.

(b)  ANovember 2001 memorandum prepared for senior management in
BAS’s clearing group noted “As broker dealer on any accomnt that buys, sells or exchanges
Mutual Funds, we need to ensure that any late order taking is done with the knowledge that the
order has in fact been received prior to 4:00 p.m. EST. Funds give broker dealers additional time
due to internal processing and broker errors. Although the broker dealer doing the timing would
have to control the monitoring of when these exchanges are received from the money rmanager,
we must routinely review these trade blotters. We should amend each contract by stating we will
need to review the time stamping of trade blotters on a formal basis.” BAS did not implement
any of the suggested controls to detect or prevent late trading by correspondents with the Special
Mutual Fund Order Entry System,

()  Inan August 24, 2001 e-mail, 2 senior BAS employee inquired whether it
was problematic that clients utilizing the Special Mutual Fund Order Entry System could enter
otders up until 7:00 p.m. BT while “[t]he rest of the free world cannot get 1o MEFRS after it shuts
down around 4:00, 4:30 ish.”

(d) On May 12, 2000, one of the broker dealers submitted a transaction file

thtough the Special Mutnal Fund Qrder Entry System at 6:52 p.m. ET. After becoming aware of
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the time that this transaction file was submitted, a BAS employee asked an administrator at the
third-party vendor if they had had “[a]ny luck in finding out why position file was late ... and
what can be done to ensure it’s on time, It seems to consistently come in at 6:05 ish.”

()  OnNovember 15, 2001 (while BAS technicians responsible for installing
the Special Mutunal Fund Order Entry System were on site at this inttoducing broker-dealer), one
of the broker-dealer’s traders sent mutual fund trade tickets to be processed by Operations.
These tickets were not sent until after BAS’s internal order entry system (MFRS) had been
automatically shut down (5:30 p.m. ET) and none of the tickets had time-stamps. Rather than
questioning the propriety of providing the system to this entity, a BAS Vice President sent an e-
mail to senior employees in BAS’s clearing group asking “when [BAS’s clearing group] will be
giving your new client access to [the Special Mutual Fund Order Entry System]” so that
Operations would not be further inconvenienced by such late orders.

(f) In May 2003, an employee in BAS’s ¢learing group asked for and received
a eport listing transmission times for orders entered by one of the broker dealers through the
Special Mutual Fund Order Entry Systera in May 2003. The report showed that the broker dealer
consistently submitted its order files between 5:50 p.m, and 6:47 p.m. ET.

Late Trading By Canary

88.  Prior to Spring 2001, BAS only provided the Special Mutual Fund Order Entry
System to registered broker-dealers. In Spring 2001, BAS took the unusual step of providing the
system to & hedge fund — Canary.

89.  As discussed above, Canary emphasized the importance of BAS providing

Clearing brokerage services for Canary’s market timing transactions at the outset of the
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relationship. During the mid-April 2001 meeting at BAS’s offices, senior officers from BAS’s
clearing function participated in discussions about clearing Canary’s mutuat fund trades, One
BAS officer offered to provide Canary with direct access to BAS’s Special Mutual Fund Order
Entry System. He explained that using this technology would enable Canary directly to transmit
its trades to the third-party vendor and thus obviate the need to call the trades into a BAS
registered representative. He also stated that an additional benefit of this system would be
Canary’s ability to enter its trades until 7:00 p.m. ET.

90.  Following the mid-April 2001 meeting, Sihpol sought authorization from BAS’s
compliance function to permit Canary access to BAS’s electronic trading system. As a first step
to obtaining this authorization, Sihpol sent an April 12, 2001 memorandum to his direct superior
and a BAS compliance officer. In the April 12, 2001 memorandur, Sihpol noted that Canary
had “§800MM dedicated to traditional Hedge Funds and a proprietary strategy involving market
timing through daily mutual fund trading” with an “Immediate Objective” to “implement their
proprietary market-timing trading strategy, through the use of our mutual fund clearing
operations.” Sihpol explained that, while “initially they will have daily contact with both sides’
operational staff ... [u]ltimately, all transactions, confirmations, and clearing will take place over
& direct link to our mainframe with Clearing’s software.” Sihpol further wrote that “the Stern
family and, more specifically Eddie Stern and Canary Capital, fully appreciate the potential of
establishing a relationship with MPCS and the BanK (sic). While the requests they are making
may seem a bit unorthodox, they have made it clear they are not only willing to play by the

guidelines we agree on, but also pay us for the value we can add.” This memorandum was
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subsequently forwarded to another member of BAS’s compliance group as well as BAS’s chief
comphance officer.

91. A BAS compliance officer sought additional information from Sihpol. In an e-
mail sent to Sihpol and his supervisor the same day as Sihpol’s memorandum, the compliance
officer noted that while Sihpol had indicated that Canary “would have at some point ‘direct
access’ to ‘clearing software,’” the compliance officer understood that “customers are not
currently given access to this system.” He inquired as to whether “this proposed access [had]
been discussed with IT, operations, and corporate management,” and “who in senior management
ha[d] approved this arrangement,” Sihpol assured him that senior management within BAS’s
clearing group had been made aware of the intent to provide Canary with direct access to BAS’s
clearing systerm and that senior management “felt the business was worthwhile and an
appropriate use of our resources.”

92.  BAS made no effort to determine what, if any, safeguards had been established to

ensure that Canary placed its mutual fund orders through BAS in compliance with applicable

securities laws and regulations.

Canary’s “Manyal” Late Trading
93. At first, Canary conducted its late trading with BAS “manually.” Prior to 4:00
p-m. ET, a Canary trader would send Sihpol or 2 member of his team a series of “proposed”
mutual fund trades. Upon receipt, Sihpol, or a member of hig team acting upon his instructions,
would usually fill out an order ticket, time stamp it, and set it to one side unti] that evening.

94.  Sometime after 4:00 p.m. FT, a Canary trader would telephone Sihpol or a

member of his team to ejther confirm or cancel the “proposed” order. If confirmed, the order
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(with its pre-close time stamp) would be sent by fax to Operations for processing, and would
receive that day’s NAV, If Canary cancelled the “order,” Sihpol or & member of his team would
destroy the ticket.

95.  Canary knew that Sihpol and his team were pre-stamping order tickets. In a May
15, 2002 e-mail to Sihpol and a member of his team, a Canary trader asked them to “[dJome a
favor and prestamp a few tickets just in case I fall asleep at 4 PM today.” The Canary trader
apparently had to be woken up after the close of the market, because a member of Sihpol's team

i

inquired at 4:25 p.m. ET whether the Canary trader wanted BAS to “place any trades™ for that
day.

96.  During the course of the Canary relationship, Sihpol and members of his team
streamlined the “manual” order taking process. Sihpol and members of his team began waiting
until afier the receipt of “final” orders by Canary to time-stamp trade tickets. Despite the fact
that at least 21 trade tickets submitted by Sihpol or 2 member of his team contained time starnps
afier 4:00 p.m. ET, Operations processed these transactions.

7. Sihpol and members of his team also sent directly to Operations e-mails
containing Canary's “proposed” trades that had been confirmed well after 4 p.m. ET. For
example, at 3:18 p.m. on August 21, 2002, Canary sent an e-mail containing “POSSIBLE
TRADES FOR 8/21/02” to Sihpol and members of his team. A member of Sihpol’s team
forwarded this e-mail and attachment to Operations at 5:03 p-m. with the instruction to ‘please

execute all trades. Tix coming soon.”

98.  The practices of Sihpol and his team contravened guidelines and instructions

provided by Operations. A February 2002 memorandum from Operations, among others, to
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brokers and trading assistants in Sihpol’s group stated; “All mutual fund tickets need to be faxed
to [Operations]. ... The ticket must have a time stamp prior to market close to be processed that
day,”

99.  Operations did not enforce that policy when it came to Canary’s transactions, As
a senior member of Operations informed her supervisor after the commencement of this
investigation, “We initially had many problems with Canary sending out late trades after the
market close. [Senior members of Operations] were very accommedating when it came to late
orders.,”

Canaxy’s Electronic Late Trading

100. Between June and October 2001, BAS technicians installed the Special Mutual
Fund Order Entry System in Canary’s New Jersey offices and trained Canary’s personnel in the
use of this system. By October 11, 2001, the system was fully operational. BAS technicians
subsequently facilitated Canary’s use of the Special Mutual Fund Order Entry System by
installing a second direct access system in the Manhattan residence of a Canary trader.

101.  From Qctober 2001 until July 2003, the Special Mutual Fund Order Entry System
was the preferred route for Canary's late trading, Canary executed approximately 8,300 fund
exchanges through the Special Mutual Fund Order Entry System. In each case, after inputting
the trades directly into the system, Canary would print out a docurnent listing the executed trades
and the time that each trade had been executed. Canary then faxed that document to Sihpol or a

member of his team.

102.  The following moming, Sihpol or a member of his team wonld use this document

to reconcile Canary’s trades. Once the trades were reconciled, the document was destroyed.
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103.  The Special Mutual Fund Order Entry System not only facilitated Canary’s late
trading in the Nations Funds, it also enabled Canary to trade late in the many other mutval fimd
families with which BAS had selling agreements. Regardless of whether Canary traded Nations
Funds shares or shares of an unaffiliated mutual fund, however, Sihpol and BAS profited. BAS
collected a “wrap fee™ of one percent of the Canary assets in Nations Funds and one half of one

percent of the assets in other funds traded through the electronic link.

BAS’s Processes Helped The Introducing Brokers Avoid Detection By Fund Families

104.  From at least June 1999 until September 2003, BAS received numerous letters
from mutual fund companies notifying it that its introducing broker-dealers’ ability to engage in
m;rkct timing transactions in all or some of the company’s mutual funds had been blocked.
Despite having reccived these letters, BAS facilitated the ongoing market timing activity of its
introducing broker-dealer clients by allowing the introducing broker-dealers to establish multiple
account numbers and registered representative numbers, The multiple account and registered
representative numbers allowed the introducing broker-dealer to conceal the market timing
activity of its clients from unsuspecting mutual fund families and to persist in this activity after
the mutual funds had acted to block these clients from further trading,

105.  BAS took these actions despite having acknowledged in selling agreemnents with
the fund families that BAS was “responsible for ensuring that that Fund shares [were] offered
and s0ld in cornpliance with ail terms and conditions” of the relevant prospectus, and despite
being reminded by at least one fund family that BAS was “responsible for a ‘best effort” to
comply with stated policies of & fund.”

106.  For example, between March 2001 and April 2003 BAS received more than 600
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letters from fund families about mutual fund orders placed by one of the introducing broker
dealers. In each of these letters, the fund family informed BAS that trades by this introducing
broker-dealer had been identified as market timing transactions in contravention of the applicable
prospectus. BAS forwarded all “stop letters” onto the introducing broker-dealer.

107. TIn each instance, the introducing broker dealer responded to the “stop letter” by
establishing a “clone” account through which the introducing broker dealer continued to trade.

108. For example, on March 14, 2001, a mutual fund company notified BAS that it
would no longer ﬁccept trades from certain BAS accounts belonging to the introducing broker
dealer because of market timing activity. That day, the introducing broker opened a new account
to avoid the trading restrictions. The introdn¢ing broker-dealer used this new BAS account
number to consummate additional trades in this fund company’s mutual funds on behalf of its
clients until this account was identified as a market timing account on April 18, 2001. Again, the
introducing broker-dealer opened yet another BAS account.

109. Between March 2001 and April 2003, BAS received more than 90 letters from
this fund company blocking 98 BAS accounts that had been established for this one introducing
broker-dealer,

110, BAS further facilitated the introducing broker-dealer’s market timing transactions
by assisting the introducing broker in establishing and assigning different registered
Tepresentative numbers to the BAS accounts. The introducing broker created and used at least

fifteen different registered representative numbers for the two registered representatives of the

introducing broker-dealer.
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111.  The foregoing acts and practices of Respondents violated the Martin Act, Article

23-A of the General Business Law,

112.  The foregoing acts and practices of Respondents violated § 349 of the General
Business Law.
113.  The foregoing acts and practices of Respondents violated § 63 (12) of the

Executive Law,

AGREEMENT

IT NOW APPEARING THAT Respondents desire to settle and resolve the Investigation
without admitting or denying the Attorney General’s Findings, which Findings are not binding on
any other person or entity in this or any other proceeding, the Attorney General and Respondents
hereby enter into this Assurance of Discontinuance, pursuant to Executive Law § 63 (15), and
agree as follows:

L Affirmative Relief

A, Disgorgement and/or Restitution and Civil Penalty
1. Respondents shall pay, jointly and severally, $250,000,000 in

-disgorgement and/or restitution plus a civil money penalty in the amount of $125,000,000 for a
total payment of $375,000,000, cxclusive of the value of the management fee reductions
provided for in Section I.C. below. The $375,000,000 payment shall be remitted to and
administered by the SEC in accordance with an Order, dated February, 2005 issued by the SEC
against Respondents (the “SEC Order™). Amounts ordered to be paid as civil money penalties
pursuant to this Assurance of Discontinuance (i.e., paid pursuant to the terms of the SEC Order)

shall be treated as penalties paid to the government for all purposes, including tax purposes.
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2. Respondents agree that they shall not seck or accept, direcily or indirectly,
reimbursement or indemnification, including, but not limited to, payment made pursuant to any
msumncc policy, with regard to any or all of the amounts payable pursuant to this Assurance of
Discontinuance, provided that nothing in this Assurance of Discontinuance (including without
limitation paragraph 3 of Section ILA) shall: (2) prevent Respondents from bringing claims
(including claims for indemnity and/or contribution) against persons or entities for injuries
sustained by, or for amounts paid in disgorgement by, Respondents as a result of such persons® or
entities” engagement or involvement in, agreement to permit or failure to prevent market timing
of late trading; or (b) limit or impair the rights of persons other than Respondents under any
applicable insurance policy.

3. Except as specified in Section LE., no payments made or costs incurred by
Respondents pursuant to or in connection with this Assurance of Discontinuance shall be bome
directly or indirectly by any Nations Fund ot the shar¢holders thereof. Respondents agree and

| undertake that they and their affiliates shall not directly or indirectly assess any foe or charge to
any Nations Fund or the sharcholders thereof to defray, recoup or reimburse any such payments
or costs, including, but not limited to, the reduction in management fees provided for in Section
1.C. below. Within 45 days after the end of Respondents’ fiscal years 2004 through 2009, the
president or chief executive officer of BACAP, BACAP Distributors, and BAS shall certify in
writing to the New York State Attomey General that BACAP, BACAP Distributors and BAS,
xespectively have complied in all material respects with the provisions of this paragraph.

B. General Relief
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1. Respondents admit the jurisdiction of the Attorney General in connection
with the subject matter of this Investigation. Respondents will cease and desist from engaging in
any acts in violation of the Martin Act, General Business Law § 349 and/or Executive Law §
63(12) and will comply with the Martin Act, General Business Law § 349 and Executive Law §
63(12).

2. Evidence of a violation of this Assurance of Discontinuance by
Respondents shall constitute prima facie proof of violation of the Martin Act, General Business
Law § 349 and Exccutive Law § 63(12) in any civil action or proceeding hereafter commenced
by the Attorney General.

C. Reduction of Manapement Fee Rates For Five Years

1. BACAP and BACAP Distributors agree that by December 1, 2004,
BACAP, BACAP Distributors and their Successors (as hereinafter provided for in Section
[.D.8.) shall establish reduced BACAP Net Management Fee Rates for certain of the Nations
Funds identified on Schedule A (or any mutual fund into which any of such Nations Fund is
merged o its assets transferred). “BACAP Net Management Fee Rates” means the percentage
fee rates specificd in the relevant agreements between BACAP and its affiliates and the Nations
Funds, less waivers and reimbursements by BACAP and its affiliates, in effect as of March 15,
2004, which rates are set forth on Schedule A attached to this Assurance of Discontinuance and
on Schedule A of the Assurance of Discontinuance entered into by Columbia Management
Advisors, Inc, and Columbia Funds Distributor, Inc (the “Columbia Assurance of

Discontinuance™) simultaneously with this Assurance of Discontinrance. The reduced BACAP

Net Management Fee Rates when combined with the reduced Columbia Net Management Fee
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Rates in certain of the Colurnbia Funds as provided for in the Columbia Assurance of
" Discontinuznce, shall result in 2 total reduction of $32 million a year in fees paid by the Nations
Funds and the Columbia Funds, based on assets under management in the Nations Funds and the
Columbia Funds as of March 15, 2004 (the “Net Management Fee Reduction”) for a projected
total reduction over five years of $160 million from that which would have been paid by the
Nations Funds and the Columbia Funds based on the BACAP Net Management Fee Rates and
the Columbia Net Management Fee Rates and assets under management as of March 15, 2004.
BACAP and BACAP Distributors further agree that the reduced BACAP Net Management Fee
Rates established pursuant to this agreement shall not be increased through November 30, 2009.
The Terms “Columbia Funds” and “Columbia Net Management Fee Rates™ shall have the same
meaning as provided for in the Columbia Assurance of Discontinuance.

2. If prior to December 1, 2009 the reduced Columbia Net Management Fee
Rates, provided for in paragraph 1.C.1, are increased, then BACAP, BACAP Distributors and
their Successors shall make further reductions in the BACAP Net Management Fee Rates so as to
result in the total yearly Net Management Fee Reduction from the reduced BACAP Net
Meanagement Fee Rates and the reduced Columba Management Fee Rates provided for in
paragraph LC.1.

3. BACAP and BACAP Distributors represent and warrant that Schedule A,
attached hereto, accurately and completely states: (a) assets under management for the Nations
Funds and Columbia Funds (excluding money market funds) as of March 15, 2004; (b) the Net

Management Fee Rates for the Nations Funds and Columbia Funds as of March 15, 2004; and (c)

the reduced BACAP Net Management Fee Rates, the reduced Columbia Net Management Fee
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Rates and the resulting Net Management Fee Reduction of $32 million as provided in paragraph

1.C.1 above.

D. Corporate Governance of Mutual Funds
1. On or after February 1, 2005, BACAP shall not directly or indirectly

manage or provide investment advisory services to any Nations Fund that has not agreed to and
implemented the provisions of Section I (Affirmative Relief) of this Assurance of °
Discontinuance insofar as they concern acts by the Nations Fund. In the event that any Nations
Fund 1o which BACAP provides direct or indirect management ot investment advisory services
ceases 1o continue to act in accordance with such provisions, BACAP shall promptly terminate
its management of, and/or provision of advisory services to, such Nations Fund. Any such
termination will be made in accordance with the terms of BACAP’s investment advisory
agreement with such Nations Fund (insofar as such investment advisory agreement terms are not
inconsistent with this Assurance of Discontinuance), in accordance with the provisions of the
Investment Compa;ny Actof 1940 (15 U.S.C. 80a-1, ef seg.) and the Investment Advisers Act of
1340 (15 U.S.C. 80b-1, er seg.)(collectively, the “ ‘40 Acts™), and within 180 days, uniess this
period is extended by agreement of the parties to this Assurance of Discontinuance, For purposes
of this Subsection D., Nations Fund includes any mutunal fund into which any Natiens Fund is

merged or its assets are transferred or &ny reorganized mutual fund into which the assets of any

Nations Fund are transferred.

Chairman of the Board

2. BACAP may manage or advise a Nations Fund only if the Chairman of the

Board of Trustees of such Nations Fund is ia all respects independent of Respondents, their
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respective affiliates and Columbia (as defined below) and has had no prior relationship (other
than a purely social acquaintance): (a) at any time, with Respondents, their respective present or
former affiliates (excluding any relationship with a present or former affiliate, othér than
Columbia and Fleet (as defined below), that was not an affiliate of Respondents at the time of
such relationzhip), directors, officers, employees or agents acting in their capacity as such apents,
with such mutual fund or with Columbia or a mutual fund advised and/or managed by Columbia
(other than to have been a mutual fund trustee or director or owner of shares of a Nations Fund or
Columbia Fund mutuat fund or closed-end fund on customary terms); or (b) during the prior ten
years with Fleet (as defined below) (hereinafier referred to as an “Impermissible Relationship™),
provided however, that in the event of the death, resignation or removal by the Nations Funds’
Board of Trustees of such Chairman, BACAP may continue to manage or advise such Nations
Fund provided that the Nations Funds’ Board of Trustees, as soon as practicable and in no case
later than 120 days after such death, resignation, or removal, appoints as a replacement a
Chairman who satisfies the requirements for a Chairman as set forth in this paragraph 2 of
Section LD (including without limitation, having no Impermissible Relationship), and provided
further that until such appointment, the Chairman of the Nations Funds’ Board of Trustees shall
be a trustee who is an “Independent Member” as defined in paragraph 4 of this Section ID. An
Impermissible Retatienship includes, but is not limited to, any of the following types of
relationships: () substantial commercial, banking, or financial relationship; (ii) any legal,
accounting, consulting, advisory, familia), charitable, employee, director, trustee or officer
relationship; provided, however, a charitable relationship shall not be deemed an Impermissible

Relationship if the charitable relationship is disclosed to the Board of Trustees, During the
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period when acting as Chairman and for two years thereafler, the Chairman and any firm with
which he or she is affiliated shall have no such Impermissible Relationship, provided that
nothing in this sentence shall prevent any firm with which such Chairman becomes affiliated in
the two years after acting as Chairman from continuing a pre-existing commercial, banking or
financial relationship with Respondents and their respective affiliates but only if such Chairman
did not have any direct or indirect participation with such pre-existing relationship. An interested
person of Respondents or of a Nations Fund shall not be deemed “independent.” For purposes of
this Assurance of Discontinuance, *“interested person” has the same meaning as defined in the
Investment Company Act of 1940 (“Investment Company Act™); “familial” means all indjviduals
within three degrees of consanguinity or affinity; and “‘Columbia“ as used in this paragraph LD.2
and paragraph 1.1D.4 below, means Columbia Management Advisors, Inc. and/or Columbia Funds
Distributor, Inc., their respective present or former affiliates which had or have any commereial,
banking or financial relationship with any Columbia Fund, and their respective present ot former
directors, officers, employees or agents acting in their capacity as such agents. “Fleet” refers to
FlectBoston Financial a1l1d its affiliates prior to their merger with Bank of America Corporation
and their directors, officers and employees or agents acting in their capacity as such agents,
excluding Columbia, as defined immediately above.

3. In the event that BACAP desires input from the Attorney General as to
whether a proposed Chairman of the Board of Trustess (or Senior Officer or Independent Fee
Consultant, as defined below) has a relationship that is an Impermissible Relationship, BACAP
may make full disclosure of the facts and circumstances and seck the prior guidance of the

Attorney General; provided, however, that nothing contained herein shall be construed to excuse
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a breach of the Assurance of Discontinuance where a Chairman, Senior Officer or Independent
Fee Consultant has already assumed office before the input of the Attorney General was sought
by BACAP.

Trustees

4, BACAP may manage or advise a Nations Fund only if at least seventy-five
percent of the members of a Nations Fund’s Board of Trustees: (a) are not interested persons, as
defined by the Investment Company Act, of Respondents or any of their affiliates or Columbia,
and (b) have not been directors, officers or employees of Respondents or Columbia at any peint
during the preceding 10 years (“Independent Members”). In the event that a Nations Fund’s
Board of Trustees fails to meet this requirernent at any time due to the death, resignation,
Tetirernent or removal of any Independent Member, BACAP shall terminate its management of,
and provision of advisory services to such Nations Fund unless the Independent Members bring
the Nations Fund’s Board of Trustees into compliance within a reasonable period of time as
provided under the provisions of the ‘40 Acts, not to exceed 120 days (or 180 days ifa
sharcholder vote is necessary), unless extended by written agrecment of the parties to this
Assurance of Discontinuance. BACAP may manage or advise a Nations Fund only if as of May
1, 2005, the seven Trustees, with the longest tenure as Trustees of such Nations Fund {orits
predecessor entities) as of the date this Assurance of Discontinnance is fully executed, have
either (I) attained by such execution date, the current mandatory retirement age of 72 for
Trustees, or (ii) determined not to seek reelection as a Trustee for such Nations Fund ata
shareholder meeting of such Nations Fund to be held between such execution date and May |

2005, and such seven Trustees do not stand for reclection as Trustees at such shareholder

42



meeting. ("Trustee” means a member of the Board of Trustees for a Nations Funds, including but
not limited to the Boards of Trustees of Nations Funds Trust, Nations Master Investment Trust
and Nations Separate Accounts Trust.)
Senior cer
5 Within 80 days of the parties® execntion of this Assurance of

Discontinuance, BACAP shall recommend in writing to the Board of Trustess of each Nations
Fund that the Nations Fund either: 7

(a) appoint a full-time senior officer (“Senior Officer”’) with the title of
at least Senior Vice President who shall have no Impermissible Relationship (as defined above)
during the period he or she is acting as Senior Officer and for two years thereafier; provided,
however, that a Nations Fund’s Senior Officer may be technically employed and paid by BACAP
or an affiliate and be the same person the Nations Fund and/or a Columbia Fugd designates as the
Chief Compliance Officer of the Nations Fund and/or a Columbia Fund pursuant to Rule 38a-
1(a)}(4) under the Investment Company Act, 17 C.F.R. 270.38a-1 (2)(4), s0 long as such person is
not also employed by BACAP or its affiliates pursuant to Rule 206(4)-7 of the Investment
Advisors Act, 17 C.F.R. 275.206(4)-7, or has any duties or responsibilities other than as Chief
Compliance Officer of the Nations Fund and/or a Columbia Fund pursuant to Rule 38a-1(a)(4)
and Senior Officer of the Fund pursuant to this Assurance of Discontinuance, The Senior Qfficer
may serve as Senior Officer to more than one Nations Fund and/or Columbia Fund; or

(b)  engage an independent compliance consultant (the “Independent
Compliance Consultant”) who shall have no Impemnissible Relationship during the period he or

she is acting as Independent Compliance Consultant and who has the duties and responsibilities
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set forth in paragraph LD.8, below, The Independent Compliance Consultant shall be a named
individual who is either self-employed or a principal, pariner, member or officer of an entity. The
Independent Compliance Consultant may not be employed by BACAP pursnant to Rule 206(4)-7
of the lnvestment Advisors Act, 17 C.F.R. 275.206(4)-7, but the Independent Compliance
Consultant may be the same person who serves as the Independent Compliance Consultant
pursuant to paragraph 140 of the SEC Order, so long as the Independent Compliance Consultant
has no duties or responsibilitics to Respondents, Respondents® affiliates, or any of the officers,
directors or agents of the foregoing. For a period of two years following conclusion of the
Independent Compliance Consultant’s services as such, Respondents and their affiliates shall not
enter inte any substantial commercial, banking or financial relationship or any attorney-client,
accounting, consulting or advisory relationship with the Independent Compliance Consultant or
with any firm with which the Independent Compliance Consultant was affiliated while
Independent Compliance (?onsultant.

6. BACAP may manage or advise a Nations Fund only if the Senior Officer
and/or the Independent Compliance Consultant of the Nations Fund acknowledges that he or she
owes a fiduciary duty to the Board of Trustees of the Nations Fund and to the shareholders of the
Nations Fund, and only if he or she reports directly to the Nations Fund’s Board of Trustees and
such reporting is as often as may be appropriate, but no less than quarteriy.

7. BACAP may manage or advise a Nations Fund only if, subject to approval
by the Independent Members of the Nations Fund’s Board of Trustees, the Senior Officer, the
Independent Compliance Consultant and/or the Independent Fee Consultant (as defined below)

have the authority to retain or consult consultants, experts or staff as may be reasonably
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necessary 1o assist the Senior Officer, the Independent Compliance Consultant and/or the
Independent Fee Consultant in the performance of his or her duties. The Senior Officer, the
Independent Compliance Consultant and the Independent Fee Consultant and such consultants,
experts or staff shall be compensated at their reasonable and customary rat¢s as determined by
the Independent Members of the Nations Funds. The Senior Officer, the Independent Compliance
Consultant and the Independent Fee Consuyltant may be terminated only with the approval of a
majority of the Independent Members of the Nations Fund’s Board of Trustees,

8. BACAP may manage or advise a Nations Fund only if the duties and
responsibilities of the Nations Fund’s Senior Officer or Independent Compliance Consyltant
include at least monitoring compliance by the Nations Fund and its investment advisor(s) (insofar
a8 the advigors act in connection with the Nations Fund), with: (I) applicable federal and state
securities laws; (ii) applicable state laws respecting potential or actual conflicts of interests; (iii)
their respective fiduciary duties; and (iv) applicable codes of ethics and/or compliance manuals.

9. BACAP may manage or advise a Nations Fund only if the Independent
Members of the Nations Fund’s Board of Trustees assign to the Senjor Officer the following
duties and responsibilities, or retain an independent fee consultant (the “Independent Fee
Consultant”) who shall acknowledge that he or she owes 8 fiduciary duty to the Board of
Trustees of the Nations Fund and to the shareholders of the Nations Fund and whose duties and
responsibilities include managing the process by which proposed management fees (including,
but not limited -to, advisory fees) to be charged the Nations Fund are negotiated so that they are
negotiated in a manner which is at arms’ length and reasonable and consistent with this

Assurance of Discontinuance. Proposed management fees include, but are not limited to,
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renewal of existing management fee agresments or continuation of such existing fee agreements
for an additional year or other period after approval by the Board of Trustees of the Nations
Fund. The Independent Fee Consultant shall be a named individual who is either self-employed
or a principal, partner, member or officer of an entity. The Independent Fee Consuitant shall have
no duties or responsibilities to Respondents, Respondents’ affiliates, or any of the officers,
directors or agents of the foregoing and shall have no Impermissible Relationship (except that the
Independent Fee Consultant may have previously served as an Independent Fee Consultant to the
‘Nations Fund) during the period he or she is acting as Independent Fee Consultant. For a period
of two years following conclusion of the Independent Fee Consultant’s services as such,
Respondents and their affiliates shall not enter into any substantial commercial, banking, ot
financial relationship or any attorney-client, accounting, consulting, or advisory relationship
with the Independent Fee Consultant or with any firm with which the Independent Fee
Consultant was affiliated while Independent Fee Consultant.

10. BACAP may manage or advise a Nations Fund only if the reasonableness
of the proposed management fees is determined by the Board of Trustees of the Nations Fund
using either:

(a) an annual competitive bidding process, supervised by the Senior Officer or
the Independent Fee Consultant, that includes at least three sealed bids with proposed
management fees; or

()  anannual independent written evaluation prepared by or under the
direction of the Senior Officer or the Independent Fee Consultant that considers at lcast the

following: (I} management fees (including any components thereof) charged to institutional and
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other clients of BACAP for like services; (1) management fees (including any components
thereof) charged by other mutual find companies for like services; (iii) costs to BACAP and its
affiliates of supplying services pursuant to the management fee agreements, excluding any intra-
corporate profit; (iv) profit margins of BACAP and its affiliates from supplying such services; (V)
possible economies of scale as the Nations Fund grows larger; and (vi) the nature and quality of
BACAP’s services, including the Nations Fund’s performance.

11. BACAP may mansage or advise a Nations Fund only if the Nations Fund’s
Senior Officer or Independent Fee Consultant keeps the Nations Fund’s Board of Trustees fully
and promptly informed of the bidding process or the fee evaluation process, as the case may be.

12.  BACAP may manage or advise 2 Nations Fund only if it cooperates fully
and promptly with the Nations Fund’s Senior Officer, Independent Compliance Consultant
and/or Independent Fee Consultant and provides any information (including preparation of
summaries or other compilations of data) and documents in the possession, custody or control of
BACAP that the Senior Officer, Independent Compliance Consultant and/or Independent Fee
Consultant requests and that relate to or concetn any of the mafters referenced in this Section LD
BACAP shall promptly provide the Senior Officer, Independent Compliance Consultant and/or
the Independent Fee Consultant with access to any director, officer or employee of BACAP and
use its best efforts to cause such persons to answer any and all inquiries put to them by the Senior
Officer, Independent Compliance Consultant or Independent Fee Consultant that relate to or

concern any such matters.

13.  BACAP may manage or advise a Nations Fund after May 13, 2005, only if

the Nations Fund has hired and continues to employ or retain the Nations Fund’s Senior Officer,
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Independent Compliance Consultant and/or Independent Fee Consultant, so that all the duties and
responsibilities described in paragraphs 5 _12 of Secion LD are assigned to such Senior Officer,
Independent Compliance Consultant and/or Independent Fee Consultant. In the event of the
death, resignation or removal by the Nations Funds’ Board of Trustees of the Senior Officer,
Independent Compliance Consultant or Independent Fee Consultant, BACAP may continue fo
manage or advise such Nations Fund provided that the Nations Funds’ Board of Trustees as soon
as practicable and in no case later than 120 days after such death, resignation, or removel,
appoints as & replacement a Senior Officer, Independent Compliance Consultant or Independent
Feo Consuliant (as the case may be) who satisfies the requirements for a Senior Officer,
Independent Compliance Consuitant or Independent Fee Consultant as set forth in paragraphs 5
through 9 of Section 1.D (including without Jimitation, having no Impermissible Relationship).
By May 13, 2005, BACAP shall provide a written schedule to the Attorney General that
identifies the name of the Nations Fund's Senior Officer, Independent Compliance Consultant
and/or the Independent Fe¢ Consultant, as applicable, and describes his or her background and
compensation. BACAP shall keep the information on the schedule current and provide an
updated schedule to the New York State Attorney General within 10 days of any change in such
information.

4.  Within 15 days after the Board of Trustees of 2 Nations Fund has
completed its review of the written fee evaluation provided for in paragraph LD.10 and approved
a new advisory agreement or continuation of a presently existing advisory agreement, BACAP
shall publicly disclose a summary of such evaluation and any opinions or conclusions arising

from or included in the evaluation (hercinafter referred to as the “Fee Summary™). The Fee
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Summary shall discuss the factors referenced in Section LD.10. and sufficient specifics so that an
investor in the Nations Fund can evaluate the reasonablencss of the fees; provided, however, that
the Fee Summary shall not be required to include or reveal confidential, competitively sensitive
data, such as (but not limited to) institational fee rates, intemnal costs and profit margins. Public
disclosure shall include, at least: (a) continuous, prominent posting (in downloadable format) on
the Nafions Fund’s website of Fee Summaries of at Jeast the two most recent fee evaluations as
part of the Nations Fund description; (b) delivery or incorporation of the Fee Summary of the
most recent fee evalnation with, or in, the annual and semi-annual reports furmished to
shareholders; and (c) prominent notice, in any periodic accoum statements furnished by the
Nations Fund to individual direct investors, of the fact that the Fee Summaries are available as
provided in (2) and (b} of this paragraph 1.D.14.

15.  With respect to any of the provisions of this Section (Affirmative Relief)
insofar as they concem acts by Nations Fund, if any Nations Fund: (a) does not agree to such
Affirmative Relief provisions; (b) does not implement such provisions; and/or (c) ceases to
continue to act in accordance with such provisions (an “Event of Non-Compliance”™), BACAP
shal] have 20 days therefrom to cure such Event of Nqn—Compliance, prior to implementation of
any t(;.rmination as provided in paragraph 1.D.1 above.

E. Disclosure to Investors

1. BACAP shall bear the costs for developing procedures, to be implemented

by June 30, 2005, whereby BACAP, in an easy to understand format, shall:

(a)  include with each periodic account statement a Nations Fund sends

to investors: (I) the foos and costs, in actual dollars, on a fund-by-fund basis, charged to the
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investor-recipient of the statement based upon the investor’s most recent quarterly closing
balance; and (ii) the fees and costs, in actual dollars, that would be charged a hypothetical
investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund
returns for each year and cumulatively, assuming a 594 return for each year and continuation of
the reduced Net Management Fee Rates provided in Section LC. above for disclosures made
during the period through November 30, 2009, and assuming for disclosures made after
November 30, 2009, a 5% return for each year and the then current BACAP Net Management
Fee Rates;

(b)  maintain continuous, prominent posting on its website of: (D a
calculator that will enable an investor to calculate the fees and costs, in actual dollars, on a fund-
by-fund basis, charged to each investor based upon the investor’s most recent quarterly closing
balance; and (ii) the fees and costs, In actual dollars, that would be charged a hypothetical
investment of $10,000 held for the next 10 years and the impact of such fees and costs on fund
returns for each year and cumulatively, assuming a 5% retum for each year and continnation of
the reduced Net Management Fee Rates provided in Section L.C. above for disclosures made
during the period through Novermber 30, 2009, and assuming for disclosures made after
November 30, 2009, s 5% return for each year and the then current BACAFP Net Management
Fee Rates; and

()  unless a SEC written comment letter states to the contrary, disclose
in the applicable prospectus or amendment thereto a summary showing the fees and costs, in

actual dollars, that would be charged a hypothetical investment of $10,000 held for the next 10

years and the impact of such fees and costs on fund retumns for each year and cumulatively,
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assuming a 5% return for cach year and continuation of the reduced Net Management Fee Rates
provided in section 1.C. above for disclosures made during the period through November 30,
2009, and assuming for disclosures made after November 30, 2009, a 5% retumn for cach year and
the then current BACAP Net Management Fee Rates; provided however that, in the case of
money market funds, BACAP shall make disclosures comparable to that required under Section
1.E.1.(2) through ().

2. Any disclosure requirement to investors in Section I.E.Il . shall not be
required if and to the extent that any such disclosure is expressly prohibited by rules promulgated
and adopted by the SEC or the NASD. |

F. Braker Dealex Clearing

1. BAS will voluntarily exit the unaffiliated introducing broker dealer mutual
fund clearing busivess by December 31, 2004. In the event that BAS seeks to conduct any
introducing broker dealer mutual fund clearing business relating to unaffiliated broker dealers, or
to become directly or indirectly affiliated with any such clearing business, BAS undertakes to
retain an independent consultant not unacceptable to the SEC staff to review the policies and
procedures of the clearing business to ensure compliance with the federal securitics laws. The
provisions of this paragraph shall not be binding on any unaffiliated purchaser of BAS's
introducing broker dealer clearing business.

18 Other Provisions
A, Scope Of This Assurance of Discontinuance

1. This Assurance of Discontinuance concludes the Investigation brought by

the Attorney General and any action the Attorney General could commence against Respondents
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any of its current corporate affiliates or amy Nations Fund arising from or relating to the subject
matter of the Investigation; provided however, that nothing contained in this Assurance of
Discontinvance shall be canstrued to cover claims of any type by any other statc agency or any
claims that may be brought by the Attorney General to enforce Respondents’ obligations arising
from ot relating to the provisions contained in this Assurance of Discontinuance. This Assurance
of Discontimuance shall not prejudice, waive or affect any claims, rights or remedies of the
Attorney General with respect to any person ot entity not a party hereto (except fox Respondents,
Respondents’ current corporate affiliates and any Nations Funds as provided in the first sentence
of this paragraph 1) all of which ¢laims, rights and remedies are expressly reserved.

2. If Respondents do not make the payments as provided in Section LA. of
this Assurance of Discontinuance (i.e., pursuant to the SEC Order), or the Net Management Fee
Reduction as provided in Section LC. of this Assurance of Discontinuance, or Respondents
commits a breach of any of their obligations under this Assurance of Discontinnance, the
Attorney General may terminate this Assurance of Discontinuance, at his sole discretion, upon
written notice to Respondents followed by Respondents’ failure to cure such breach within a
reasonable time, and Respondents agree that any statute of limitations or other time related
defenses applicable to the subject of the Investigation and any claims arising from or relating
thereto are tolled from and after December 31, 2003. In the event of such termination,
Respondents expressly agree and acknowledge that this Assurance of Discontinuance shall in no
way bar or otherwisc preclude the Attorney General from commencing, conducting or
prosccuting any investigation, action or proceeding, however denominated, arising from or

relating to the subject matter of the Investigation, against Respondents or from using in any way
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any statements, documents or other materials produced or provided by Respondents after
commencement of the Investigation, including, without limitation, any stateroents, documents or
other materials provided for purposes of settlement negoiiations.

3. For any person or entity not a party hereto, this Assurance of
Discontinuance does not prohibit, limit or create any rights, remedies or liabilities. It also does
not limit or prohibit any defenses of Respondents, their current or former affiliates or their
respective heirs, successors, executors, administrators, and assigns to ¢laims asserted by an
person or entity not a party hereto.

4. This Assurance of Discontinuance is not intended by the Attomey General
to subject Respondents or any of its affiliates to any disqualifications under the laws of any state,
the District of Columbia, Puerto Rico or territory (collectively “State”), including, without
limitation, any disqualifications from relying upon the State registration exemptions or State safe
harbor provisions.

5. The SEC Order, this Assurance of Discontinuance and any order of any
other State in a proceeding based upon the acts, practices and procedures of Respondents which
are the subject of the Investigation (collectively, the “Seftlement Documents™) shall not
disqualify Respondents or their affiliates from any business that they otherwise are qualified,
licensed or permitted to perform under the applicable law of the State of New York and any
disqualifications from relying upon this state’s registration exemptions or safe harbor provisions
that arise from the Settlement Documents are bereby waived.

B. Cooperation
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1. Respondents, their respective SuUCcessors, assigns, current affiliates and/or
purchasers of all or substantially all the assets of any of the foregoing (“BOAC™) agree to
cooperate fully and promptly with the Attorney General with regard to any investigation,
litigation or other proceeding initiated by the Attorney General or to which the Attomey General
is a party, whether pending or subsequently initiated, relating to market timing or late trading.
BOAC shall use their best efforts to ensure that all the current and former officers, directors,
trustees, agents and employees of BOAC and/or the Nations Funds also fully and promptly
cooperate with the Attorney General.

2. Sugh cooperation shall include, without lirnitation:

(a)  production, voluntarily and without service of subpoena, of all
documents or other tangible evidence requested by the Attorney General and any compilations or
summaries of information or data that the Attorney General requests be prepared, with the
exception of any information or documents with respect to which BOAC bas a statutory or
contractual obligation of confidentiality to persons or entities who are not parties to this
Assurance of Discontinuance (*‘Confidential Information™) and information or documents
protected by the attomey-client and/or work product privileges (“Privileged Tnformation™);

(b)  without the necessity of a subpoena, having the current officers,
directoss, and employees of BOAC attend any proceedings in New York State or ¢lsewhere at
which the presence of any such persons is requested by the Attorney General and having such
current officers, directors, and employees answet any and all inquiries that may be put by the
Attorney General to any of them at any proceedings or otherwise (“proceedings” include, but arc

not limited to, any meetings, interviews, depositions, hearings, trials or other proceedings),
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except 10 the extent to which such inquiries call for the disclosure of Confidential Information or
Privileged Information;

(€  BOAC’s using their best cfforts to cause former officers, directors,
trustees, agents and employees of BOAC and the then-current trustees and agents of BOAC to
attend any proceedings in New York State or clsewhere at which the presence of any such
persons is requested by the Attorney General and to answer any and all inquiries that may be put
by the Attorney General to any of them at any proceedings or otherwise, except to the extent 10
which such inquiries call for the disclosure of Confidential Information or Privileged
Information;

(d)  fully, fairly and truthfully disclosing all information and producing
all records and other evidence in their possession relevant to all inquiries made by the Attomey
General, except to the extent to which such inquiries call for the disclosure of Confidential
Information or Privileged Information;

(¢)  making outside counsel reasonably available to provide
comprehensive presentations concerning any internal investigation relating to all matters in this
Assurance of Discontinuance and to answer questions, except to the extent to which such
presentations or questions call for the disclosure of Confidential Information or Privileged
Information.

| 3. All communications relating to cooperation pursuant to this Assurance of
Discontinuance may be made to BOAC's attorneys as follows:

‘Wachtell, Lipton, Rosen & Katz
51 West 52 Street

New York, NY10019
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Attention: Stephen R. DiPrima Esq.
Tel: (212) 403-1382
Fax: (212) 403-2382

4. In the event BOAC fails to comply with this Section ILB. of the Assurance
of Discontinuance and fails to cure such non-compliance within 20 days after written notice to
either BACAP or Wachtell, Lipton, Rosen & Katz from the Attorney General, the Attorney
General shall be entitled, in addition to any other remedies in the Assurance of Discontinuance or
otherwise, to: (a) liquidated damages of $100,000 for each day that BOAC is in non-compliance;
and (b) specific performance.

C. No Indemnification

1. Except as otherwise required by app licable law, or by written agreement
existing on the date this Assurance of Discontinnance is executed, including but not limited to,
then presently existing articles of incorporation and then presently existing by-laws of
Respondents and/or their corporate affiliates, BOAC shall not makc‘ any payments of
indemnification or allowances of expenses respecting “market timing” and “late trading”
transactions to any person, including, without Yimitation, current or former directors, officers,
eroployees or agents. However, any such payments by BOAC required by law, the foregoing
articles of incorporation, by-law or prior written agreement shall be payable at the time and in the
manner of BOAC's choosing. In determining whether it is permitted to make any payments of
M&Mﬁcaﬁon ot allowance of expenses under this paragraph, BOAC shall be entitled to rely on
a written opinion from applicable state law counsel as to BOAC’s legal obligations for

indemnification or altowance of expense under applicable law, the foregoing articles of

incorporation or by-law, or prior written agreement.
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2. Nothing in this Assurance of Discontinuance shall prevent or limit BOAC
from indemnifying the Nations Funds or their successors in connection with any business
combination, merger or otherwise.

D. Miscellaneous Provisions

1. This Assurance of Discontinuance and any dispute related thereto shall be
govemed by the laws of the State of New York without regard to any conflicts of laws princi-ples.

2. No failure or delay by the Attomey General in exercising any right, power
or privilege hereunder shall operate as a waiver thereof nor shall any sinple or partial exercise
thereof preclude any other or further exercise thereof or the exercise of any other right, power or
privilege. The rights and remedies provided herein shall be cumulative.

3. Respondents consent to the jurisdiction of the Attorney General in any
proceeding or action to enforce this Assurance of Discontinuance.

4, Respondents enter into this Assurance of Discontinuance voluntarily and
Tepresent that no threats, offers, promises, or inducements of any kind have been made by the
Attorney General or any member, officer, employee, agent or representative of the Attomey
General to induce Respondents to enter into this Assurance of Discontinuance.

5. Respondents agree not to take any action or to make or permit to be made
any public statement denying, directly or indirectly, any finding in this Assurance of
Discontinuancé or creating the impresaion that this Assurance of Discontinuance is without
factual basis. Nothing in this paragraph affects Respondents: (a) testimonial obligations; or (b)

right to take legal or factual positions in any legal or administrative proceeding in which the

Attorney General is not a party.
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6. This Assurance of Discontinuance may be changed, amended or modified
only by a writing signed by all parties hereto.

7. This Assurance of Discontinuance, together with the attached schedule,
constitutes the entire agreement between the Attomey General and Respondents and supersedes
any prior communication, understanding or agreement, whether written or oral, conceming the
subject matter of this Assurance of Discontinuance.

8. This Assurance of Discontinuance shall be binding upon Respondents,
their respective successors, assigns, and/or purchasers of all or substantially all of the assets of
any of the foregoing (“Successors”) for as long as any of them continues to provide investment
advisory services to the Nations Funds or any successors thereof (including any funds with which
any Nations Fund is merged) provided, however, that Respondents or any successor to
Respondents may petition the Attorney General to obtain relief from such undertakings.

9. This Assurance of Discontinuance shall be effective and binding only
when this Assurance of Discontinuance is signed by all parties. This Assurance of

Discontinuance may be executed in one or more counterpars, each of which shall be deemed an
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original but all of which together shall constitute ope instrument.
WHEREFORE, the following signatures are affixed hereto on the dates set forth below.
Dated: February 8, 2005

Banc of America Capital Management, LLC

B{,?{«?;ﬂ\

[Name] Keith T. Banks

{Title] president

BACAP Distributors, LLC

By,

[Name]
[Title]

Banc of America Securities, LLC

By,

Name]
(Title)
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originat bt all of which together shalf constituie one instrument.

WHERLFORE, the following signelures are affixed hereto on the dates set forth bolow.

Dated: February 8, 2005

Banc of America Capital Management, LLC

By

212 116 6342

[Name]
{Title]

BACAP Distributars, LLC

By ‘%‘W

[Name] Reirh Winn
[Title]

Senior Vice Fresidant
Bane of America Securities, TLC

By

[Name]
[Titke)
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oxiginal but all of which together shall constitete one instrument.

WHEREFORE, the following signatures are affixed hereto on the dates set forth below.,

Dated: February 7, 2005

Banc of America Capital Management, LLC

By
[Name]
{Title]
BACAP Distributors, 1LI.C
By.
[Narne]
(Title]
Ranc rica Securities, LLC
By
[Name] A
[Title] CE€0
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Dated: February?_, 2005
Reviewed by:

eodore A. Levin .
Wachtell, Lipton, fRosen & Katz
51 West 52" Street
New York, NY10019

Counsel for Banc of America Capital Management, LLC

BACAP Distributors, LLC and
Banc of America Securities, LLC
Dated: February __, 2005

ELIOT SPITZER,
Attomey General of the State of New York

By:

Bruce Topman

Assistant Attorney General, Senior Enforcement
Counsel
Investment Protection Bureau
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Dated: February -, 2005
Reviewed by:

Theodore A. Levine, Esq.

Wachtell, Lipton, Rosen & Katz

51 West 52 Street

New York, NY10019

Counsel for Banc of America Capital Management, LLC
BACAP Distributors, LLC and

Banc of America Securities, LLC

Dated: Febmary_z, 2005

ELIOT SPITZER,
Attorney General of the State of New York

By: 47/640" /Mﬂ/w

Bruce Topma.n

Assistant Attorney General Senjor Enforcement
Counsel

Investment Protection Bureau
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STATE On/géfﬁm&

DEPT OF LAW ) 212 416 cad2

ACENOWLEDGMENT

coonryosSulhity

e
On t’ms 8 day of February, 2005, before me pemona!ly arnielJer {fapbamown .
me, who, being duly sworn by me, did depose and say that he is 204}77“)"

P.B4

alrmrbcdhabxmymmpanydtdyorgamzedmdemmg nnder the Jaws of {
Wc.. ].!heeinnty ‘bedmthefomgomgAsmweofD:scuntmumce, is duly
authorized by L tocxccmethesamc.andﬂmhes:gncdhlsnmemmy

presence by like authorization.

tary Public

My commigsion expires:

Garit o), o0
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\ ACKNOWLEDGMENT
Comrmenite f
STATROF _N) 4S\@(hw ¢#4S
55,

COUNTY OF Luffplk)
Keitn in?

On this ﬂ'&y of February, 2005, before me personally came L knownlo
me, who, boing duly swpm by e, did depose and say that he is T8nisc Pigee rPeeas dawd
] Wnited liability company duly arganized and cxisting wnder the laws of [

Deléia » € ) hoontity described in the foregoing Assurance of Discontinuance, is duly

authotized by/h @ (¢ (Fpre fiers 10 cxccute the same, and thet he signed hia name in my
presence by like authorization.

My commission expires: [ or@mb oy 19 00%
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ACKNOWI EDGMENT
STATEOF _NC )

85

COUNTYOFMQ@:; o

Dlvaee G- deto I u4
_ Onthis “]_day of February, 2005, before me personally came , known to
me, who, being duly swom by me, did depose and say that he is Céo of
Ronic of Whneaica Secveities a limited Liability company duly organized and existing under the laws of |
Shake ot Defuag e 1, the eatity described in the forcgoing Asswrance of Discontinugnce, is duly
authorized 10 execute the same, and that he signed his pame in my
presence by like authorization.

. %MF
Notary Pub

My commission €Xpired: /a -~ ~ o7
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Management Fee Revenue Iimpact

oSN B4 o154
AU Revenus Fea Raduction
{mTons) [mikione) {mitons)
1 Large Cep 13THS 12y : (8.470)
2 Mid Cop 5.767.6 B2 {1.043)
3 Smab Cap 0.499.3 1254 (4.855)
4 Baancod 36628 204 (2245
5 (samational 85514 819 {4.453)
6 Spetiaity 1,5234 109 -
7 ndex 40034 94 {2319)
@ Core Bond 8,607 24 {4.518)
9 High Yeid Bond 3521 47 {(1.3%0)
10 Shott Tem Gand 1,742 77 (0.058)
11 Nult Secicr Sand 1,585.3 10.1 {1.om)
12 High Yieid Municipal 481.1 24 -
13 General Municipd 10,6887 1.6 (1629}
14 Short Term baniciosl 12507 43 -
15 Wange: Funds 1,376.9 128 10.860]
16 Variable Sevies 1.583.1 10.3 Eu“ap
17 Nations Aanuity 547.6 3.5 {001
Total 564148 590.8 133.64
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