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SUMMARY

1. In September 2008, Bank of America agreed to merge with Merrill Lynch. This
merger has, in many ways, become a classic example of how the modus operandi of our nation’s
largest financial institutions led to the near collapse of our financial system. In order to complete
its deal, Bank of America’s management misled its shareholders by not disclosing massive losses
that were mounting at Merrill Lynch so that the shareholders would vote to approve the deal.
Once the deal was approved, Bank of America’s management manipulated the federal
government into saving the deal with billions in taxpayer funds by falsely claiming that they
intended to back out of the deal through a clause in the Merger Agreement. Ultimately, this was
an enormous fraud on taxpayers who ended up paying billions for Bank of America’s misdeeds.
Throughout this episode, the conduct of Bank of America, through its top management, was
motivated by self-interest, greed, hubris, and a palpable sense that the normal rules of fair play
did not apply to them. Bank of America's management thought of itself as too big to play by the
rules and, just as disturbingly, too big to tell the truth.

2. Bank of America agreed to buy Merrill over the weekend of September 13-14,
2008, and the parties to the merger announced it on Monday, September 15. On November 2,
2008, the Bank sent out a proxy to shareholders recommending that they approve the transaction
in a vote that was scheduled for December 5, 2008. By early November, losses at Merrill were
mounting, and surpassed $7.5 billion in pretax losses for October alone.

3. By early December 2008, Bank of America’s top management, including its CEO
Ken Lewis and CFO Joseph Price, had two choices: they could tell the Bank’s shareholders
about the huge material losses at Merrill since the merger proxy was filed, or they could hide

them. Bank management chose to hide the information. In particular, Bank management failed



to disclose that by December 5, 2008, the day Bank of America shareholders voted to approve
the merger with Merrill Lynch, Merrill had incurred actual pretax losses of more than $16
billion. Bank management also knew at this time that additional losses were forthcoming and
that Merrill had become a shadow of the company Bank of America had described in its Proxy
Statement and other public statements advocating the merger. The Bank’s management thus left
the Bank’s shareholders in the dark about fundamental changes at Merrill that were obviously
important to their voting decision. These disclosure failures violated New York’s Martin Act.

4, Shareholders voted to approve the merger on December 5, and it became effective
on January 1, 2009. Merrill’s fourth quarter actual losses remained undisclosed to the
shareholders until mid-January 2009, well after the deal closed.

5. Having obtained shareholder approval for the deal, Lewis then misled federal
regulators by telling them that because 50% of Merrill’s tangible equity had disappeared, the
Bank could not complete the merger without an extraordinary taxpayer bailout. Lewis went on
to say how the Bank needed to “fill the hole” left by the unprecedented losses, which
contradicted his public statements to the effect that the Bank would not need additional capital.
Remarkably, between the time that the shareholders had approved the deal and the time that
Lewis sought a taxpayer bailout, Merrill’s actual losses had only increased another $1.4 billion.
The Bank’s management has not and cannot explain why they did not disclose to the Bank’s
shareholders losses so great that, absent a historic taxpayer bailout, they threatened the Bank’s
very existence.

6. From the moment the merger was announced, Merrill was transparent with BoA
management about the losses Merrill was incurring. The Bank’s management embedded

employees at Merrill’s offices, and received real-time updates as Merrill’s losses compounded.



The Bank’s top management received regular updates on Merrill’s deteriorating condition. Price
in particular was intimately familiar with the losses, and had a practice of reviewing and
commenting on real time reports of actual losses from Merrill’s internal systems.

7. On November 13, when Price knew of at least approximately $5 billion in after
tax losses, Bank of America’s General Counsel, Timothy Mayopoulos, and lawyers from its
outside law firm, Wachtell, Lipton, Rosen & Katz, determined the Bank should disclose the
losses. The lawyers discussed the date of the disclosure, the manner of the disclosure, who
would draft the disclosure, and that Price would approach Merrill CEO John Thain about the
disclosure. Shortly thereafter, however, the decision was reversed, Wachtell’s role was
marginalized, and the Bank made its own decision not to disclose. Outside counsel was never
again consulted about disclosure, even after the losses later doubled.

8. By December 3, Price knew that known losses to date exceeded $8.5 billion after
tax and that billions more in losses were coming, because that day he met with executives,
including Lewis, to discuss those losses. Lewis was also aware of the disclosure issues, because
Price updated him on disclosure and loss issues. Price knew, based on his conversations with
Mayopoulos, that crucial to Mayopoulos’ disclosure advice was whether Merrill’s losses for the
entire quarter could exceed what occurred in its prior five quarters, a range between $2.1 billion
and $9.833 billion after tax. Price only told Mayopoulos about an increase in losses to $7 billion,
as opposed to what he actually knew or should have known: that known losses plus further
expected losses would exceed $10 billion in total after tax losses.

9. Price also led Mayopoulos to believe that the $7 billion loss represented an
estimate for the entire quarter, not known losses to date. Price knew that the information he

failed to tell Mayopoulos was crucial to the advice Mayopoulos would provide. Based on the



false and incomplete information provided by Price, Mayopoulos concluded that no disclosure
was necessary.

10. On December 4, Price learned that Merrill’s actual pretax losses had grown to
$11.769 billion, and knew or should have known of an additional $2.3 billion in goodwill write-
downs that brought the total to over $14 billion. By December 5, Price knew or was reckless or
negligent in not knowing that Merrill’s losses had swelled to $16.2 billion pretax with goodwill
(approximately $10.4 billion after tax), surpassing all thresholds set by Mayopoulos. Price did
not tell Mayopoulos any of this information prior to the shareholder vote.

11. Mayopoulos only learned of increased losses at Merrill the following Tuesday,
December 9, while attending the Bank’s Board of Directors meeting. At the meeting,
Mayopoulos heard Price tell the Board of a fourth quarter estimate of $9 billion post-tax (in fact,
contrary to what was told to the Board, Merrill had already suffered $9 billion in known losses
and expected billions more in losses). At the time, Mayopoulos had previously been told about
only $7 billion in losses. (Mayopoulos also knew that on December 1, Price and the Bank’s
Head of Corporate Development, Gregory Curl, had sought his advice on the material adverse
change (“MAC”) clause.)

12. Mayopoulos sought out Price to discuss the increased losses, but was told that he
was in a closed-door meeting and could not be interrupted. The next morning, before he had a
chance to address the increased losses, Mayopoulos was summarily terminated and escorted
from the building on the spot. The Bank replaced Mayopoulos with Brian Moynihan, a board
favorite who had not practiced law in 15 years, had an inactive bar membership, and held the

position for only about six weeks. Moynihan is now the Bank’s CEO.



13. With its general counsel in the dark about the true extent of the losses at Merrill,
Bank management allowed the vote to proceed on December 5 without any disclosure regarding
Merrill’s financial condition. Notably, Merrill’s auditors, Deloitte & Touche, had advised
Merrill that “given the losses through what it looks like will be November when it closes, given
the fact that you have another couple of billion of dollars coming down the road in goodwill
impairment, we believe it’s prudent that you might want to consider filing an 8K to let the
shareholders, who are voting on this transaction, know about the size of the losses to date.”
Similarly, Bank of America’s Corporate Treasurer urged Price to make a disclosure to no avail.
When Price dismissed the Treasurer’s advice, the Treasurer warned, “I didn’t want to be talking
[about Merrill’s losses] through a glass wall over a telephone.”

14, Prior to the vote, Merrill’s actual fourth quarter losses—not forecasts or estimates
but known losses—of which Lewis, Price and the Bank were aware or were reckless or negligent
in not having been aware, increased rapidly. By the end of October (the first month of the
quarter) pretax losses totaled $7.5 billion ($4.5 billion after tax). By December 3, a month after
the proxy had been issued, actual pretax losses to date were $13.3 billion (approximately $8.5
billion after tax), with at least several more billions of dollars in losses to come. By December 4,
actual losses at Merrill totaled $14 billion pretax (approximately $9 billion after tax.) By the
morning of December 5, the day of the shareholder vote, Merrill’s actual losses to date amounted
to $15.3 billion pretax (approximately $9.8 billion after tax) and Bank management still expected
billions more in losses, which would have caused after tax losses to exceed $10 billion. By the
end of the day on December 5, actual losses had reached $16.2 billion pretax, exceeding $10

billion after tax.



15. Shortly after the vote, Lewis and Price claimed to the government that, in the
week following the shareholder vote, losses at Merrill had increased so fast that they now
believed they could not consummate the merger. They claimed they had grounds to invoke the
MAC clause on the basis of this increase, and that absent an extraordinary taxpayer bailout, they
would exit the merger.

16. In reality, actual losses had only increased by $1.4 billion since the date of the
shareholder vote, a relatively small increase given the amounts concerned. The remainder of the
claimed “increase” comprised losses incurred prior to the shareholder vote and already known to
the Bank, together with a guess at remaining losses for the quarter, made mid-December by Bank
and Merrill executives in a complete departure from the usual rigorous month-end valuation
procedures.

17. Thus, Bank management sought taxpayer aid on the basis of actual losses only
$1.4 billion more than losses they had deemed unnecessary to disclose to their shareholders, at a
time when the shareholders were deciding whether to buy the company generating those losses.
The undisclosed losses were enough to ruin the combined entity, as management demonstrated
by going to the government for a taxpayer bailout, and would have done so without that bailout.

18. Having failed in their disclosure obligations, the Bank’s management went on to
misrepresent its position to the federal government in negotiations for taxpayer aid. Bank
management pretended to the government that it believed it had a viable MAC claim and that it
would seek to exit the merger, or that it would try to renegotiate the purchase price.

19.  After the fact, in testimony before this Office and elsewhere, Lewis claimed that

this position only changed after the government instructed the Bank not to invoke the MAC



clause or renegotiate, but instead to take taxpayer aid in return for completing the merger. Lewis
claimed, in effect, that he had been strong-armed by the government.

20. This account is belied by the facts uncovered by this Office. Contrary to Lewis’
after-the-fact account, the evidence shows that the Bank never intended either to renegotiate or to
terminate the merger using the MAC clause. In fact, the Bank’s management knew almost
immediately upon conferring with its outside lawyers that renegotiation was impossible, because
it meant going back to the shareholders, and public knowledge of the endangered deal would
likely destroy Merrill. Likewise, the Bank was informed by its outside lawyers that invoking the
MAC clause would likely prove a futile exercise that could destroy the Bank.

21. The evidence further demonstrates that almost immediately upon reviewing the
December 12 loss analysis, the Bank planned to seek taxpayer aid to save the merger, and to use
the empty threat of a MAC claim as leverage with the government in negotiations.

22.  The Bank’s plan worked, and it received the taxpayer aid, in an amount exceeding
$20 billion, on top of $10 billion already committed prior to the December negotiations, for a
total of approximately $30 billion in aid. As a result, the merger closed as planned on January 1.

23. By this date, the cash portion of Merrill bonuses for 2008—$2.5 billion—had
been paid out. These cash bonuses, which with the non-cash portion would eventually total
$3.57 billion, were paid for the worst year in Merrill’s history. It was the year, in fact, that
would have seen the firm’s destruction absent a taxpayer bailout.

24.  On top of everything, the Bank failed to tell its shareholders that, in addition to
buying a company that would have destroyed the Bank without taxpayer aid, it was going to

permit that company to pay the $3.57 billion in bonuses in a manner and at a time completely



inconsistent with its prior practice. The amount, criteria and timing of the bonus payments were
omitted from the proxy.

25. In short, in the process of acquiring Merrill, the Bank’s management misled its
shareholders, the public, its board and its lawyers by concealing Merrill’s disastrous fourth
quarter financial results in order to secure the shareholders’ uninformed approval of the deal.
The Bank’s management then salvaged this potentially crippling situation by extracting billions
in taxpayer bailouts by misleading the federal government. They did this, in part, by threatening
federal officials that they would terminate the Merger Agreement based on a material adverse
change—virtually the same material change they failed to disclosed to their shareholders prior to

the vote. This action seeks redress under New York’s Martin Act for this conduct.

JURISDICTION AND VENUE

26.  The Attorney General has an interest in the economic health and well-being of
investors who reside or transact business within the State of New York. The State of New York,
moreover, has an interest in upholding the rule of law generally. Defendants’ conduct has
injured these interests.

27.  The State of New York brings this action pursuant to Executive Law 8§ 63(1) and
63(12), General Business Law 88 352 et seq. (the “Martin Act”) and the common law of the
State of New York.

28. Pursuant to Executive Law 8§ 63(12), the Attorney General is authorized to bring
an action for restitution, damages, and other relief in connection with repeated fraudulent or

illegal acts in the carrying on of any business.



29. Pursuant to the Martin Act, the Attorney General is authorized to bring an action
for restitution of money obtained as the result of any fraudulent practices in connection with the
sale of securities.

30. The State seeks restitution, damages, costs, and equitable relief with respect to
Defendants’ fraudulent and otherwise unlawful conduct.

31. Many of Defendants’ actions originated from New York, New York, where
Defendants reside and/or conduct business. Moreover, numerous New York investors, as well as

the interests of the State of New York, were harmed by Defendants’ conduct.

PARTIES

32. Defendant Bank of America is a Delaware corporation with its principal place of
business at 100 Tryon Street, Charlotte, North Carolina. It conducts significant business at its
New York headquarters located at One Bryant Park, New York, New York.

33.  Defendant Kenneth D. Lewis was the Chairman and Chief Executive Officer of
Bank of America Corporation during the period relevant to this action.

34, Defendant Joseph L. Price was the Chief Financial Officer of Bank of America

Corporation during the period relevant to this action. Price reported directly to Lewis.

RELEVANT PERSONS

35.  J. Steele Alphin was Bank of America’s Chief Administrative Officer during the
period relevant to this action.
36. Richard Alsop was in-house counsel at Merrill Lynch & Co. (“Merrill”) during

the period relevant to this action.



37. David Belk was Vice President of Bank of America’s Corporate Development
group during the period relevant to this action. Before that, he worked in Bank of America’s
Finance group, on forecasting and closing the books.

38. Teresa Brenner was associate general counsel at Bank of America during the
period relevant to this action.

39. Jeffrey Brown was Bank of America’s Treasurer during the period relevant to this
action. He reported directly to Price.

40. Gary Carlin was the Vice President and Corporate Controller at Merrill Lynch and
reported to Nelson Chai during the period relevant to this action. Carlin’s primary
responsibilities as corporate controller included overseeing the process for closing Merrill’s
books at month-end, overseeing Merrill’s corporate and external reporting requirements, and
maintaining the general ledger of the books and records. Carlin was also one of the primary
individuals overseeing Merrill’s goodwill impairment testing and required disclosures associated
with such analysis, and in this connection worked with Deloitte & Touche, Merrill’s auditors.

41.  George Carp was the Business Finance Officer of Bank of America’s Global
Markets group during the period relevant to this action.

42, Nelson Chai was the Executive Vice President and Chief Financial Officer of
Merrill Lynch and reported directly to John Thain in the period prior to the close of the merger.

43. Neil Cotty was Bank of America’s Chief Accounting Officer during the period
relevant to this action.

44.  Gregory Curl was Vice Chairman of Corporate Development at Bank of America
during the period relevant to this action. As head of Corporate Development, Curl was primarily

responsible for heading the overall business strategy for Bank of America. Directly reporting to
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Lewis, Curl was the main architect and strategist for Bank of America during the merger
negotiations with Merrill during the weekend of September 13-14.

45. Nicholas Demmo was a corporate partner at Wachtell, Lipton, Rosen and Katz
during the period relevant to this action.

46. John Finnegan was Chairman of the Merrill Lynch Compensation Committee
during the period relevant to this action.

47. Gregory Fleming was President of Investment Banking and Wealth Management
at Merrill Lynch during the period relevant to this action. Prior to the announcement of the
merger on September 15, Fleming was the President of Merrill Lynch and in his capacity as
President, Fleming ran Merrill’s entire investment banking and wealth managements divisions
and was also responsible for overseeing the investor relations and human resources divisions.
Fleming was the main negotiator for Merrill during merger talks between the two entities during
the weekend of September 13-14. Throughout this period, Fleming reported to Thain.

48.  Charles K. Gifford is an individual who served as a member of the board of
directors of Bank of America during the period relevant to this action.

49. Thomas Graham was Deloitte’s lead partner for Accounting and Financial
Reporting on the Merrill Lynch account during the period relevant to this action.

50. Christopher Hayward was Finance Director of Merrill Lynch during the period
relevant to this action. Hayward reported directly to Chai and was actively involved in
reviewing the reports with respect to Merrill Lynch in the fourth quarter of 2008.

51. Ed Herlihy was a senior corporate partner at the law firm of Wachtell, Lipton,
Rosen & Katz during the period relevant to this action. He led the team that advised the Bank on

all issues related to the merger, including the questions of disclosure of losses, the viability of a
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MAC claim against Merrill Lynch, and negotiations with the federal government for taxpayer
aid.

52. Ven Kocaj was a Deloitte supervising partner working on the Merrill Lynch
account during the period relevant to this action.

53.  Thomas J. May is an individual who served as a member of the board of directors
of Bank of America during the period relevant to this action.

54.  Timothy Mayopoulos was Bank of America’s Vice President and General
Counsel during a portion of the period relevant to this action. Among other things, Mayopoulos
advised Bank of America management on the disclosure of Merrill Lynch’s increasing losses
during the fourth quarter 2008, and on the Merger Agreement’s MAC clause.

55. Nancy Meloth worked in Merrill’s Finance Department as head of Corporate
Planning during the period relevant to this action. Directly reporting to Hayward, Meloth
tracked Merrill’s growing losses and prepared reports about them, which reports were regularly
sent to members of Merrill Lynch and Bank of America top management on a timely basis.

56. David Moser was the Chief Accounting Officer and Head of Accounting Policy
and Corporate Reporting at Merrill Lynch during the period relevant to this action. Under
Carlin’s supervision, Moser was responsible for the day-to-day running of the accounting policy
and external reporting group. Among his various responsibilities, Moser was responsible for
working with Deloitte & Touche, Merrill’s disclosure committee, and in-house counsel to ensure
that Merrill’s public disclosures and filings were in accordance with federal and state regulations.

57. Brian Moynihan was head of Bank of America’s Global Corporate Investment
Bank through the fall of 2008. Then, he was head of Global Private Equity Operations. On

December 10, he became Bank of America’s general counsel. On January 20, 2009, he became
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head of Bank of America’s Global Banking and Global Wealth Management. He is currently
CEO of Bank of America.

58. Eric Roth was a litigation partner at Wachtell, Lipton, Rosen and Katz during the
period relevant to this action.

59.  Andrea Smith was Bank of America’s HR executive for the Global Corporate
Investment Bank and the CFO division during the period relevant to this action.

60. John. A. Thain was the Chairman and Chief Executive Officer of Merrill Lynch &
Co., Inc. until the closing of the merger with Bank of America on January 1, 2009. Mr. Thain
was the head of Bank of America’s wealth management and Global Corporate Investment Bank

from January 1, 2009 until January 22, 2009.

FACTUAL ALLEGATIONS

. BEFORE THE SHAREHOLDER VOTE: BANK MANAGEMENT CONCEALS
MERRILL’S MOUNTING DETERIORATION FROM ITS SHAREHOLDERS

61. Having rushed into the acquisition of Merrill Lynch over a single weekend in

September, BoA executives shortly afterward learned of staggering losses at their new purchase.’

! The acquisition happened unbelievably fast. Lewis sent a diligence team to Merrill on Saturday, September

14. The Bank finished its due diligence in just 25 hours, at approximately 8:00 p.m. on Sunday, September 15.
Thus after barely a day of due diligence, BoA agreed to buy the vast, immensely complex and dangerously
weakened Merrill Lynch.

Twenty-five hours was simply not enough time for BoA to understand Merrill’s true financial condition.
BoA had retained the firm of J.C. Flowers, Inc., to aid with the Merrill due diligence and paid it $19 million to do
S0, on the rationale that Flowers had done diligence on Merrill in connection with a prior investment. The prior
work, however, was performed during the fourth quarter of 2007, and done for a different purpose. The subsequent
collapse of Merrill’s assets demonstrates the insufficiency of the diligence.

Even more astonishing, when BoA’s directors met Sunday, September 15 to approve the transaction, they
thought they were going to buy a completely different company — Lehman Brothers. Director Thomas May
expressed “surprise” when he learned, as he went into the approval meeting itself, that Merrill was the acquisition
target. Director Chad Gifford later wrote, in a December email that discussed the tough conditions facing the Bank,
“it’s the way we approved acquisitions that ticks me off the most!!!”

Thain and his subordinates managed to extract an enormous, unwarranted premium for the stricken firm.
The parties agreed to a stock-swap transaction at the price of $29 per share of Merrill stock, which represented a 70
percent premium to the firm’s closing price of $17.05 per share on September 12.

13



They learned of these losses before the vote at which their shareholders were to decide whether
to approve the merger on December 5. By that date, Merrill Lynch’s actual pretax losses had
reached $16.2 billion, composed of October, November and December actual losses plus a
goodwill write-down (an additional loss) in the amount of $2.3 billion. BoA management failed
to disclose this fundamental change in Merrill Lynch’s condition before its shareholders voted to
approve the merger on December 5 even though that information was unquestionably material to
that vote. While Price sought legal advice on this issue, when doing so he told the Bank’s
general counsel of $7 billion in after tax losses when he should have told him of $10.4 billion in
after tax losses, and led him to believe that the inaccurately low $7 billion represented a forecast
for the entire quarter. On December 5, the Bank allowed its shareholders to approve the merger
without knowing about Merrill’s catastrophic losses. Lewis and Price either knew, or were
reckless or negligent in not knowing, of these staggering losses.

62. Top Bank executives, including Price and Curl, realized that Merrill Lynch’s
unprecedented losses created a disclosure issue for BoA. Price kept Lewis informed of the
disclosure issues. On November 13, after consulting with Wachtell attorneys, BoA’s general
counsel decided to make a disclosure about the losses. Later, following a meeting with Price,
Mayopoulos reversed course, and no disclosure was ever made despite the massive losses that
engulfed the companies by the end of the year.

A Merrill Lynch’s Fourth Quarter Financial Reports Tracked Actual Losses

63.  The fourth quarter 2008 reports of Merrill’s financial condition on which Lewis,
Price and the Bank relied almost entirely reflected real losses to date; they were not forecasts or
predictions. By the time the merger was announced in mid-September, Merrill had a process in
place whereby it tracked actual losses on a daily basis. Due to Merrill’s losses at the start of the

financial crisis in late 2007, Merrill stopped forecasting and simply tracked its losses.
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64. Merrill’s Head of Corporate Planning, Nancy Meloth, who oversaw the process,
explained that before the financial crisis her group had put “greater focus on all kinds of things
like three-year plans and forward projections,” but that after the crisis struck, “the focus became
much more on day-to-day results and how we were doing.” Thus while the reports contained
anachronistic labels like “forecast” and “projection,” they in fact tracked actual losses.

65. The reports documenting Merrill’s financial condition during the fourth quarter
stated these day-to-day losses in columns titled “actual,” which reflected month-end numbers
that only rarely changed (and even then in immaterial ways) after they were booked.

66.  The reports also contained a column for estimates known as BTG (Balance To
Go), a reference to days remaining in any given period. But as Meloth testified,

[BTG] could possibly be a budget or an expectation that had been there for how

the core businesses should perform in an environment that we weren’t in

anymore. And for lack of something better than that, we just left it there, but

certainly no one vv_on_JId have relied on this for any sort of decision-making

purpose, in my opinion.

67. In addition to day-to-day losses, the reports reflected changes in the valuations of
securities and trading positions held by Merrill, known as “marks.” Typically, marks were not
included in the day-to-day losses reflected in the “actual” column until the end of each month.
During the fourth quarter of 2008, Corporate Planning finalized marks at the end of each month,
adding them to the monthly results to reach the total actual monthly figure. Setting the marks
involved financial analysis and conversations between Corporate Planning and business heads,
sometimes even rising to senior executive levels. For the past 16 months, Merrill had averaged a
loss of least $3.2 billion in marks each month.

68. Moreover, throughout most of the fourth quarter, the reports lacked an important

component of the losses to date. From November 20 forward, BoA executives knew, or were
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reckless or negligent in not knowing, of the existence of an additional $2.3 billion goodwill
charge that would have to be added to Merrill’s losses. In the third quarter of 2008, Merrill
carried a goodwill asset on its books (derived from the excess of purchase price of a company
over its fair market value) associated with a unit in its FICC (fixed income) division. On
November 20, if not earlier, Moser and Carlin learned that this asset would have to be marked
down in the amount of $2.3 billion. As a standalone entity until the end of the year, Merrill
would have to account for this mark-down as a loss in its fourth quarter results. Emails and
financial reports demonstrate this understanding with explicit warnings that this material addition
to Merrill’s losses was not yet included.

69. Lewis and Price knew or were reckless or negligent in not knowing of this major
addition to losses, yet never included it when seeking legal advice on whether Merrill’s losses
had to be disclosed, and never disclosed it to shareholders prior to the shareholder vote on
December 5. But on December 16, long after the vote, Bank executives finally added the $2.3
billion in losses in their bid to obtain taxpayer aid from federal officials.

B. BoA Executives Confront October’s Disastrous Results

70. Merrill Lynch was transparent in providing its financial information to BoA. The
function of Merrill’s Corporate Planning Department, headed by Meloth, was to provide data on
Merrill’s financial condition. As Merrill was focusing on day-to-day results by the fourth
quarter of 2008,