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STATE OF NEw YORK
SuPREME COURT CHAMBERS
ALEanNY CounTy COURT HousE

ArLeanNy, New York 12207
(518) 487-%51<0

JOSEPH C. TERES! MicraepL J. COMNOLLY

JUSTIEE Law CLERK

Augustazg‘zOO()

Hon. Eliot Spitzer

Atorney General of the State of New York
Winthrop H. Thurlow, Esq

Agsistant Antorney General

Attorney for Petitioner

615 Erie Boulevard West. Suite 102
Syracuse, New York 13204-2465

Re:  People v. Wever Petroleum, Inc., RIINO.: 01-06-085469; INDEX NO.: 2710-06

Dear Counselor;

Enclosed please find the original Decision and Order, with respect 1o the above
referenced matter.

Very truly yours,
A

_‘_'___.-——"—___ﬁ -

K‘ JOSEPH C. TERESI

JCT/ew

Encl

cc:  Michae] D. DiFabio, Esq. :
DiFabio, Tommaney and Legnard, P.C.
Attorney for Respondent
4 Automation Lane - Suite 100
Albany, New York 12205-1680
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STATE OF NEW YORK
COUNTY OF ALBANY

Zrnaz oo

SUPREME COURT

PEOPLE OF THE STATE OF NEW YORKX,
by Eliot Spitzer, Attomey General of the
State of New York,

Fetitiorer,

-ag&inst-

WEVER PETROLEUM, INC.,

Respondent.

DECISION and ORDER
INDEX NO.: 2710-06
RJI NO.: 91-06-085469

Albany County Supreme Court All Purpose Term June 23, 2006
Assigned 1o Justice Joseph C. Teresi

APPEARANCES:

Hon. Eliot Spitzer

Anorney General of the Siate of New York
Winthrop H. Thurlow, Esq

Assistant Attorney Gerneral

Antorney for Petitioner

615 Erie Boulevard West_ Suite 102
Syracuse, New York 13204-2465

Michael D. DiFabio, Esq.

DiFabio, Tommaney and Legnard, P.C.
Arntorney for Respondent

4 Automation Lane - Suite 100

Albany, New York 12205-1680

TERESI, J.:

Petitioner commenced this proceeding seeking an order (1) permanently enjoining

Respondent from repeatedly selling any consumer goods or services for an amount which

represents an unconscionably excessive price during any abriormal disruption of the market for



such goods, purscani to NY. Ger. Bus. Law § 396-rand N.Y. Execuuve Law § 63(12)(also
knowr as price gouging). Petiioner rurther seeks an order directing the respondent to remit any
excecs profits, which reculted fom the alleged price pouging, to the State; to pay a civil penalty
for each vicletion of alleged price gouging, pursuant 10 N.Y. Gen. Bue. Law § 396-1(4), and
petitioner’s costs, in the amount of 2,000, pursuant 10 CPLR § 8303(2)(6). The respondent
oppeses the motion with an answer,

Afier a full review of the record this Court will grant petitioner’s petition reguesting an
injunciion, pursuant 1c N.Y. GBL § 296-1(4), award coste in the amount 0£.52.000, pursuznt to
CPLR § §303(a)(6) and penzhies against the respondent in the amount of 82,500.00, pursuant 10
N.Y. GBL § 396-1(4). This Court, for disporgement and restifution purposes, is unable to
determine the specified incidents of alleged price gouging or the individual corsumers that were
harmed and therefore is unable 10 cetermine an appropriate amount for reminance 1o the State or
restitution 10 the consumers. Therefore, this Court will deny petiticner’s petition in respect 1o the
request for disgorgement of excess profits and restitution for consumers.

The action was commnenced on or about August 20, 2006, by the petitioner seeking to
enjoin the respondent from elleged price gouping. The respendent is a New York corporation in
the business of selling retail gasoline at 166 Main Sueet, Schaghticoke, Rensselaer County, New
York. The respondent is an ExxonMobil station, meaning it sells exclusively Exxonmobil
products, including exclusive purchase of gasoline from ExxonMobil at the Pon of Albany. The
petitioner contends that during the period afier Hurricane Katrina (which devartated the Gulf
Coast region of the United States and had a substantial effect on this nation's ol supply on

August 2%, 2005), that the respondent charged consumers an unconscionably excessive price for



gasoline, which violates New York's price gouging siziute. In sddition, peuitioner contends that

- tepezted violetions of the price pougmg statute vielztes NUY. Executive law § 63(12) which

prohibits 1epeated illegalities. The responcent contends thet the prices charped during that iime
period were nol unconscionzbiy excessjve and were chwped in 1esponse 1o 1ts supplier’s price
schedule.

Specifically. both paries agree that prior te Avgust 25, 2002, Exxonmobil (Wever's
supplier) wes charging & base pnce of $1.90 per galion for regular 87 octane fuel. However,
consumers at Wever's ExxonMobile station in Scheghticoke were paving $2.73 for that gasoline,
z price “"mark-up” (the difference berween the price charged by the supplier and the price charged
e consumers of $0.83 per galion. On August 29, 2005, Hurricane Katine struck the United

1ztes Gulf Coast region devasisling the area in & variety of weys, but specifically the nation’s oi}

and gzseline suppliers. As 2 result of the Hurrcane many refineries, drilling operations and
pipelines were fioodec or disabled creating a disruption in the normal production of oil.

On Aupust 31, 2005, twe days afier the Hurricane, Exxonmobile charged a base price of
$2.17 per galion for regular 7 octzne fuel. The respondent thereby charged its consumers $3.14
per gallon, represenung & price mark-up of 8C.97 per gallon, a difference of a $0.14 per gallon
mark-up from pre-Humiance 10 pest Hurmicane. On Sepiember 1, 2005, Wever did not receive an
additional delivery of gas but rzised its moming retail price 1o $3.25 per pallon and again raised
its aftenoon retail price to $3.60 per gallon, a mark-up of $1.08 and $1.43, respectively. From
September 2, 2005 tc September 9, 2005, Exxonmobi! charged $2.57 per gallon for regular 87
octane pesoline and steadily dropped its prices to $2.31 per gallon. In response, Wever’s station

steadily dropped i1s retail prices but maintained & price mark-up of over $1.00 per gallon for
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repular 87 oclane fuel. Therefore, curing the time period efier Humicane Katrina. Wever's mark-
up price ranged from $0.97 16 §1.43 per gallon, zs compared to the pre-Hurricane Katring mark-
up price of $0.83 per galion.
N.Y. General Business Law § 396-1(2) provides that,
[d]uring any gbnormal disruption of the market for coensumer poods
and services viizl and necessary for the health. safety and welfare of
consumers. no party within the chain of dismbuuon of such
consurmes poods or servicee or both shall sell or offer to sell any
cuch poods o1 services or both for an amount which represents an
unconscionably excessive price.
The Lepislature has further defined ‘abnormal disraption of the market' to mean
any change in the market, whether actual or imminently threatened,
yesulting from suess of weather, convulsion of naiwure, faiiure or
chortape of electric power or other source of energy, stirike, civil
disorder, war, military action, national or local emergency. or otner
cause of an abnormal disruption of the market which results in the

declaration of z siate of emergency by the governor. N.Y. Gen.
Bus. Law § 396-1.

This Court finds that the devastation caused by Hurmricane Katrina in late August 2005
was the stress of weather and a convulsion of nature that reculted in a national emergency and
czused an abnormal disruption in the gasoline markets of this nation. This Court further finds
that & declaration from the Governor of the State of New York is unnecessary to invoke the price
gouging statute, in this case, and in fact is only one of a variety of instances where price gouging
is invoked, as dictated by the siatute. Therefore, any party in the distribution chain of glasoline, at
the time of the 2bnormat disruption, was prohibited from selling pas for an amount that is
unconscionably excessive to consumers. ““Whether a price is unconscionably excessive is a

quesuon of law for the court.” N.Y. Gen. Bus. Law § 396-1(3). The statute further provides that



eVviCence 1€ SUpPpON &n uncenscenekly excessive price includes whethery

{a) the amount charged represents & grose disparity beiween the
price of the goods or services which were the subject of the
transaction and their vaiue measwed by the price &t which cuch
consumer poods or services were sold o1 offered for sale by the
merchant in the ustal course of business immediately prior to the
onset of the sbnonmal disrsption of the market or (b) the amount
charged grossly exceeded the price at which the same or similar
goods or services were rezdily obtajnable by other consumers in
the trzde areas, and, in eddinon, that (¢) the zmount charged by the
merchant was not sitributable 16 additional costs imposed by 1ts
supphiers. shell constitvte prime facie proof of & vielatuon of this
cection in zny proceeding commenced by the attorney general
pursuant to subdivision four hereof. N.Y. Gen. Bus. Law § 296-

{3).

Ir other words. ““[a) showing of & grese dispatity in prices. coupled with proof that the disparity is
rot zuributeble 1o supplier costs, 1aises & presumption that the merchant used the jeverage
provided by the market disruption 1o extrect 2 higher price. The use of such leverage is what

defines price gouging, not some arbitrarily drewn line of excessiveness.” People v. Two Wheel

Corp. éb/a Honda-Yamaha of Minecla, et. al,, 71 N.Y.2d 693, 658 (1588).

Here. this Coun has considered that the price of the gasoline at Wever Petroleum’s
ExxorMobile siation in Schaghticoke, New York, immediate]y before Humricane Katrina was
$2.73 per galion of regular 87 octane fuei, with 3 mark-up of $0.83 per gallon. In contrast. the
price of gzsoline at Wever Peuoleum’s ExxonMobile Station immediately following Hurricane
Katrine was $3.14, 32.25, £3.60 per gallon for regular 87 octane fuel, this pricing schemne has a
merk-up of $0.97, $1.08, $1.42, respecuively. Therefore, in considering the amount of the mark-
up and the percentages associated with the prices charged by Exxonmobile and those charged by

Wever Petroleum before and afier Hurricane Katrina, this Court finds that a there exists a gross
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disparity between & $C.83 per gellon mark-up pre-Humicane Katninz end a $0.57, $1.08 or §1.42
per galion mark-up pest Humicane Ketine. Further, this Cournt finde that the respondent’s
claime. even if true, that its mncrease in retai] price was the result of & cupplier increase, falied to
rebut the inference that the price ingrcases were ennbuisble o respondents’ use of the leverage
provided by the market disruption ang were therefore unconscicnebly excessive. While Wever
dic raise prices in sccerdance with anincrease in Exxonmobile’s base cost. Wever's increase far
exceeded the needec increzte for Wever 16 maintein & similer pre-Hurmicane profit or to generate
the jequited revenue 10 purchase gasoline from Exxonmobile the next business day and were
unconscionebly excessive.

Therefore, afier & fuli review of the record this Coun, 1n its discretion will grant
pelitiones’s pelition tequesling an injunclion enjeining Respondent, 113 successors, agents of
zssigns fiom selling or offering 1o sell any consumer goads or services for an amount which
represents an unconscionably excessive price during any abrormal disruption of the marke: for
cuch goods. In accordance with N.Y. Gen. Bus. Law § 396-1(4) this Court “shall impose & civi]

T

penalty in an‘emount not to exceed wn thousand dollars™. In this case the Coun shall impose a
civi] penalty against respendents in the amount of $2,500.00 for price gouging.

As previously stated, this Court, is unable to determine specific instances of price
gouging and as such denies petitioner’s petition requesting disgo.rgement and restitution for
consumers. Generally, resutution for consumers awarded in price gouging cases is awarded to

consumers whom have submined zffidavits in support of the State’s petition or whom wers

specifically identified to the Court as alleged to have suffered harm from the price gouging.

Peopie v. Vacce, 176 Misc.2d 960 (Clinton Cty. 1998); People v. Two Wheel Corp. d/bra
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Honca-Yamehe of Minecia. et 2!, 71 N.Y.2d 693, €98 (1988). Inthis cese, the petitioner’s have

fzijed o provide this Coun any infermetion as to how many consumers suffered harm as 2 resuli
of the respondents price pouging and ne affidaviis were provided in support of the petition.
Therefore, without any information whatsoever reparding the number of consumers who suffered
Larm. thie Court, In its discretion will not award restitution.

Lastly, CPLR § B20Q53(e 6 provides that 2 cournt, in its discretion. may award to the
plantfl, in scuons breught by the Antorney General, costs (not exceeding $2.000} for actions
brought under NY. Executive Lew § €3(12). Here, the petutioner brought this action under both
N.Y. Gen. Bus. Law £ 296-r and N.Y. Exe. Law § 63(12) znd this Court finds that the respondent
commined & number of distinct and separzie illegel acts whick affected moere than one person,
therefore vicizting Executve Lew § 63(12). Therefore:_ this Cour, in 11s discretion will award
the petitioner a sum of $2,000 for costs.

All papers, including thir Decision and Order. are being returned 1o the attorney for the
Petitioner. The cigning of this Decision and Order shall not constitute entry or filing under
CPLR £ 2220. Counsel are not relieved fiom the appliceble provisions of that section respecting

filing, entry and notice of enury.

SO ORDERED!

Dated: August 6}2006
Albany, New York
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RS CONSIDERED:

Notice of Peunion, ¢ated Apnil 18, 2006, with Aunached Verified Petition, dated April 20,
200€. with Anached Affirmetion Wintheop H. Thurlow, Esq.. with Attached Exhibits 1-6.
Verified Answer to Petition. dated June 1, 2006.

Affidevit of Michezel D. Difebic In Opposition. dated Tune 2, 2006, with Attached
Exhibits A - C.

Afficavit of Relph Bomtardiere, dated June 2, 2006, with Attached Exhibits A-E.
Affidavit of Virginia M. Abello In Opposition, dated May 31, 2006, with Attached
Exhibits A - D.

Afficavit of Michsel Alonzo In Opposition, deiec June 1. 2006, with Anached Exhibits A
- K.

Reply Affirmzuon of Winthiep H. Thwlow, Esq., dzted June 21, 2006, with Arached
Exhibit A.
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