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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreement (this “Agreement”), dated as of September 12, 2017 (the 
“Signing Date”), is entered into by and between NEW YORK STATE CATHOLIC HEALTH 
PLAN, INC., D/B/A FIDELIS CARE NEW YORK, a New York not-for-profit corporation 
(“Seller”), and CENTENE CORPORATION, a Delaware corporation (“Buyer”).  Seller and 
Buyer are sometimes referred to herein individually as a “Party” and collectively as the “Parties.” 

RECITALS 

A. Seller holds a Certificate of Authority as a health maintenance organization under 
Article 44 of the New York Public Health Law issued by the New York State Department of 
Health (“DOH”), is subject to the regulatory jurisdiction of DOH and the New York State 
Department of Financial Services (“DFS”), and is a party to various contracts to provide 
Medicaid, Child Health Plus, Managed Long Term Care, Health Benefit Exchange, and 
Medicare services, including: (i) a contract with DOH dated March 1, 2014 to provide health 
care services under the Medicaid (the “Medicaid Business”) and Health and Recovery Plan 
programs (the “HARP Business”), (ii) a contract with DOH dated January 1, 2016 to provide 
health care services under the Child Health Plus Program (the “CHP Business”), (iii) a contract 
with DOH dated January 1, 2015 to provide health care services under the Managed Long Term 
Care Program (the “MLTC Business”), (iv) a contract with the Centers for Medicare & Medicaid 
Services (“CMS” and, together with DOH, the “Payors”) effective January 1, 2017 to provide 
health care services under the Medicare Advantage program (the “Medicare Advantage 
Business”) and a contract with CMS effective January 1, 2017 to provide health care services 
under the Medicare Advantage D-SNP program (the “D-SNP Business” and, together with the 
Medicare Advantage Business, the “Medicare Business”), (v) a contract with DOH effective 
January 1, 2011 to provide health care services to members who are eligible for services under 
the Medicaid Advantage program (the “Medicaid Advantage Business”), (vi) a contract with 
DOH effective January 1, 2017 to provide health care services to members who are eligible for 
services under the Medicaid Advantage Plus program (the “Medicaid Advantage Plus 
Business”), (vii) a contract with DOH and CMS effective January 1, 2015 to provide health care 
services to members who are eligible for services under the Fully Integrated Duals Advantage 
program (the “FIDA Business” and, collectively with the Medicaid Advantage Business and the 
Medicaid Advantage Plus Business, the “Duals Business”), (viii) a contract with DOH dated 
October 1, 2013 to provide health care services to members through the New York State Health 
Benefit Exchange under the Qualified Health Plan program (the “QHP Business”) and (ix) a 
contract with DOH dated November 1, 2015 to provide health care services to members who are 
eligible for services under the Essential Plan (the “EP Business”). Collectively, the operation of 
the Medicaid Business, the HARP Business, the CHP Business, the MLTC Business, the 
Medicare Business, the Duals Business, the QHP Business and the EP Business, the “Business” 
and each, individually, a “Line of Business”. The foregoing contracts with Payors are 
collectively referred to herein as the “Payor Contracts.” 

B. Subject to the terms and conditions set forth in this Agreement, Seller desires to 
sell to Buyer, and Buyer desires to purchase from Seller, substantially all of the assets owned or 
leased by Seller which are used or held for use in the operation of the Business. 
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C. Pursuant to the terms and conditions hereof, the Parties desire to work 
cooperatively to obtain the requisite approvals, licenses, certificates, authorizations and permits 
to effect the sale, transfer, conveyance, assignment and delivery by Seller to Buyer of the 
Business so that all of Seller’s members enrolled under the Payor Contracts relating to the 
Business (“Enrollees”) at the time of transfer would be enrolled in a health plan operated by 
Buyer providing or arranging for health services to such Enrollees. 

D. Concurrently with the execution and delivery of this Agreement, Seller is entering 
into Waiver, Discharge and Settlement Agreements (“Executive Waivers”) with certain Key 
Executives (as hereinafter defined). 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties hereby agree as follows: 

ARTICLE I 

 

DEFINITIONS 

The following terms have the definitions set forth below or ascribed thereto in the section 
of this Agreement identified below: 

“403(b)” has the meaning set forth in Section 6.05(f).  

“Acquired Cash Amount” has the meaning set forth in Section 2.01(a)(i). 

“Acquisition Proposal” has the meaning set forth in Section 6.03(a). 

“Action” means any claim, action, suit, corrective action plan, cause of action, lawsuit, 
arbitration, audit, written notice of violation, administrative proceeding, litigation, citation, 
summons, subpoena, inquiry or investigation of any nature, civil, criminal, administrative, 
regulatory or otherwise, whether at law or in equity, before or by any Governmental Authority. 

“Adverse Claim Consequences” has the meaning set forth in Section 8.05(b). 

“Affiliate” of a Person means any other Person that directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with, such Person.  
The term “control” (including the terms “controlled by” and “under common control with”) 
means the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person, whether through the ownership of voting securities, by 
contract or otherwise.  For avoidance of doubt, only Seller’s Subsidiaries shall be deemed to be 
Affiliates of Seller.  

“Agreement” has the meaning set forth in the Preamble. 

“Alternative Financing” has the meaning set forth in Section 6.23(c). 
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“Antitrust Laws” means applicable federal, state, local or foreign antitrust, competition, 
premerger notification or trade regulation Laws, including the Sherman Antitrust Act of 1890, 
the Clayton Act of 1914, the HSR Act and the Federal Trade Commission Act of 1914. 

“Applicable Purposes” means the healthcare and healthcare related purposes 
contemplated in the proposed amendment to Seller's Certificate of Incorporation set forth on 
Exhibit S (the “Proposed Amendment”) consistent with the types and nature of activities and 
programs customarily conducted, and grants customarily made, by Seller prior to the Signing 
Date to address the social determinants of health for the population served by Seller, including 
such consistent activities, programs and grants in furtherance of healthcare, nutrition, substance 
abuse, behavioral health, home and community-based services, early intervention, education and 
literacy, affordable quality housing, employment, and care for the elderly (in each case, other 
than conduct that would violate Section 6.07). It being understood and agreed that nothing in the 
foregoing is intended to limit Applicable Purposes to the specific activities or programs or 
specific recipients or amounts of any grants conducted or made by the Seller prior to the Signing 
Date.  

“Apportioned Obligations” has the meaning set forth in Section 6.21. 

“Assigned Contracts” has the meaning set forth in Section 2.01(a)(vii). 

“Assignment and Assumption Agreement” means an assignment and assumption 
agreement in substantially the form attached hereto as Exhibit A, duly executed by Buyer and 
Seller, effecting the assignment to and assumption by Buyer of the Purchased Assets and the 
Assumed Liabilities. 

“Assumed Plans” means the Seller Employee Plans marked by an asterisk on Section 
4.13(g) of the Disclosure Schedules. 

“Assumed Liabilities” has the meaning set forth in Section 2.03. 

“Assumed Provider Contracts” means the Provider Contracts relating to the Business, 
including any such Provider Contract entered into after execution of this Agreement as described 
in Section 6.09(a), but excluding any Excluded Contracts. 

“Audited Financial Statements” has the meaning set forth in Section 4.05(a). 

“Balance Sheet” has the meaning set forth in Section 4.05(a). 

“Balance Sheet Date” has the meaning set forth in Section 4.05(a). 

“Base Enrollment Number” means, in respect of each Business Segment, the number of 
Enrollees in respect of such Business Segment set forth in the column labeled “ Base Enrollment 
Number” on Exhibit B as of the last day of the calendar month in which the Signing Date occurs. 

“Base Projected Enrollment Number” means, in respect of each Business Segment, the 
projected number of Enrollees in respect of such Business Segment as of December 31, 2017 as 
set forth in the column labeled “Base Projected Enrollment Number” on Exhibit C. 
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“Bill of Sale” means a bill of sale in substantially the form attached hereto as Exhibit D, 
duly executed by Seller, transferring the personal property included in the Purchased Assets to 
Buyer. 

“Books and Records” has the meaning set forth in Section 2.01(a)(xiv). 

“Burdensome Amount” has the meaning set forth in the definition of Burdensome 
Condition. 

“Burdensome Condition” means (a) in respect of Buyer, any term, limitation, restriction, 
condition or requirement imposed by any Governmental Authority on Buyer, its Affiliates, or the 
Business as a condition to such Governmental Authority granting any Required Governmental 
Approval, or otherwise promulgated or enacted by any Governmental Authority (but only to the 
extent that the statute or regulation so promulgated or enacted would also constitute a Change in 
Healthcare Law) that would have or could reasonably be expected to have a material and adverse 
effect, individually or in the aggregate, on (i) the financial condition results of operations or 
business of Buyer and its Subsidiaries or the Business, in each case, as currently conducted, 
provided that, for purposes of determining whether any term, limitation, restriction or 
requirement imposed by any Governmental Authority would have or could reasonably be 
expected to have a material and adverse effect on Buyer and its Subsidiaries, Buyer and its 
Subsidiaries will collectively be deemed to be a company the size of the Business, (ii) the lines 
or types of business, in the aggregate, in which Buyer and its Subsidiaries or the Business shall 
be permitted to engage, and/or (iii) the overall benefits that the Buyer reasonably expects to 
derive from the consummation of the transactions contemplated by this Agreement, and (b) in 
respect of Seller, any term, limitation, restriction, condition or requirement imposed, 
promulgated or enacted by any Governmental Authority on Seller or its Affiliates that would 
result in or could reasonably be expected to result in:  (i) a reduction of the Purchase Price 
received by Seller or the inability of Seller to retain the Excluded Assets or have immediate 
access to the Purchase Price or Excluded Assets at Closing (except as contemplated by the 
Escrow Agreement), in an amount, individually or in the aggregate, greater than $375 million 
dollars ($375,000,000) (the “Burdensome Amount”); (ii) Seller's inability to operate in all 
material respects in furtherance of the Applicable Purposes following the Closing, it being 
understood and agreed that any impairment of Seller’s ability to operate for purposes other than 
the Applicable Purposes shall not give rise to a Burdensome Condition; (iii) Seller’s obligation to 
use more than a Burdensome Amount of the entire Purchase Price and Excluded Assets not in 
furtherance of the purposes set forth on the Proposed Amendment (the “Seller Post-Closing 
Purposes”); (iv) any Governmental Authority requiring Seller to make grants or distributions to, 
or expenditures on behalf of, in each case specific Persons or government established programs 
or funds that are specifically designated or directed by a Governmental Authority, in excess 
individually or in the aggregate of the Burdensome Amount; or (v) a requirement that Seller 
amend its Certificate of Incorporation such that more than a Burdensome Amount of the 
aggregate Purchase Price and Excluded Assets is required to be used in furtherance of purposes 
other than the Seller Post-Closing Purposes.  For purposes of determining (1) whether any terms, 
limitations, restrictions, conditions or requirements imposed, promulgated or enacted by any 
Governmental Authority on Buyer, its Affiliates or the Business would, individually or in the 
aggregate, have a material and adverse effect under clauses (a)(i), (a)(ii)or (a)(iii), all such terms, 
limitations, restrictions, conditions or requirements imposed, promulgated or enacted by any 
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Governmental Authority on Buyer, its Affiliates and the Business, whether relating to clauses 
(a)(i), (a)(ii) or (a)(iii), shall be aggregated (but without duplication) and the level of the effects 
of all such terms, limitations, restrictions, conditions and requirements (even if not applicable to 
a particular clause) shall be taken into account in determining whether a material and adverse 
effect has occurred under any of such clauses (a)(i), (a)(ii) or (a)(iii) above, and (2) whether any 
terms, limitations, restrictions, conditions or requirements imposed, promulgated or enacted by 
any Governmental Authority on Seller or its Affiliates would, individually or in the aggregate, 
exceed the Burdensome Amount, amounts under clauses (b)(i), (b)(iii), (b)(iv) and (b)(v) above 
shall be aggregated, but without duplication. 

“Business” has the meaning set forth in the Recitals. 

“Business Day” means any day except Saturday, Sunday or any other day on which 
commercial banks located in the State of New York are authorized or required by Law to be 
closed for business. 

“Business Intellectual Property” means the Licensed Intellectual Property and the 
Purchased Intellectual Property. 

“Business IT Assets” has the meaning set forth in Section 4.09(h). 

“Business Segments” means, collectively, the Exchange Segment, the Senior Programs 
Segment and the State Sponsored Segment. 

“Business Software” means all Software used in or material to the Business, including 
but not limited to Software embodied in products of the Business, other than commercially 
available “off the shelf” Software that has not been modified or customized for use by Seller or 
its Subsidiaries. 

“Buyer” has the meaning set forth in the Preamble. 

“Buyer Average Price” means, as of the date of determination, the average (measured as 
an arithmetic mean) of the daily volume weighted averages of the trading prices of the Buyer 
Common Stock, as such prices are reported on the NYSE Composite Tape, for the five (5) 
consecutive Trading Days ending on such date of determination; provided, however, that if an 
ex-dividend date is set for the Buyer Common Stock during such period, then the trading price 
for a share of Buyer Common Stock for each day during the portion of such period that precedes 
such ex-dividend date will be reduced by the amount of the dividend payable on a share of Buyer 
Common Stock. 

“Buyer Common Stock” means the common stock, par value $0.001 per share, of Buyer. 

“Buyer Equity Securities” means (a) capital stock or other equity interests of Buyer and 
(b) options, warrants or other securities that are directly or indirectly convertible into, 
exchangeable for or exercisable for capital stock or other equity interests of Buyer. 
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“Buyer Fundamental Representations” means the representations and warranties of 
Buyer set forth in Section 5.01 (Organization), Section 5.02 (Authority) and Section 5.04 
(Brokers). 

“Buyer Indemnitees” has the meaning set forth in Section 8.02. 

“Buyer 401(k) Plan” has the meaning set forth in Section 6.05(f). 

“Cash” means, as of any date of determination, cash, cash equivalents, marketable 
securities, and short-term investments of Seller and its Subsidiaries, Statutory Escrow Accounts, 
checks and funds received by Seller and its Subsidiaries, less the amount of checks written by 
Seller and its Subsidiaries but not yet cleared, in each case calculated as of such date in 
accordance with GAAP applied on a consistent basis with the Audited Financial Statements. 

“Cash Escrow Amount” means Three Hundred and Seventy-Five Million Dollars 
($375,000,000) minus the Share Escrow Amount (if any). 

“Cash Purchase Price” means (a) Three Billion Seven Hundred Fifty Million Dollars 
($3,750,000,000), minus (b) the Share Consideration Amount (if any), plus (c) the positive or 
negative amount, if any, determined by subtracting (i) the Working Capital Target from (ii) 
Estimated Working Capital, subject to adjustment in accordance with Section 2.07.  

“Cause” shall mean (a) as determined by Buyer in its reasonable  discretion: (i) refusal or 
continuing failure to perform employment duties in any material respect, (ii) misconduct 
identified as a ground for termination in Buyer’s human resources policies, code of business 
conduct, or other written policies, practices or procedures to the extent such termination would 
comply with applicable Law, or (iii) commission of any criminal, fraudulent, or dishonest act in 
connection with the individual’s employment, or (b) conviction of any felony. 

“Change in Healthcare Laws” means any adoption, implementation, promulgation, 
repeal, modification, amendment, reinterpretation, or change of any applicable federal or New 
York State Laws relating to Medicare or Medicaid or otherwise relating to the healthcare, health 
insurance or managed care industry that, in the aggregate, is more adverse from a financial point 
of view to the Business than the Repeal and Replace Legislation.  

“CHP Business” has the meaning set forth in the Recitals. 

“CHP Enrollees” has the meaning set forth in Section 2.01(f)(i). 

“CHP Purchased Assets” has the meaning set forth in Section 2.01(f). 

“Claim Notice” has the meaning set forth in Section 8.05(a). 

“Closing” has the meaning set forth in Section 3.01. 

“Closing Acquired Cash Amount” has the meaning set forth in Section 2.07(b). 

“Closing Cash Purchase Price” has the meaning set forth in Section 2.05(a). 
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“Closing Date” has the meaning set forth in Section 3.01. 

“Closing Date Indebtedness” means any Indebtedness relating to the Business or the 
Purchased Assets, or in respect of which any Encumbrances (other than Permitted Encumbrances) 
exist on, or with respect to, the Business or the Purchased Assets, in each case incurred by Seller 
or its Subsidiaries and outstanding as of the Closing Date, including, without limitation, (a) the 
Revolving Credit Facilities and (b) the Existing Term Loan Indebtedness. 

“Closing Enrollment” has the meaning set forth in Section 2.07(b). 

“Closing Minimum Capital Amount” has the meaning set forth in Section 2.07(b). 

“Closing Statement” has the meaning set forth in Section 2.08(b). 

“Closing Statement Disputed Items” has the meaning set forth in Section 2.08(d). 

“Closing Statement Objection Notice” has the meaning set forth in Section 2.08(c). 

“Closing Total Adjusted Net Assets” has the meaning set forth in Section 2.07(b). 

“Closing Working Capital” has the meaning set forth in Section 2.07(b). 

“CMS” has the meaning set forth in the Recitals. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Commitment Letter” has the meaning set forth in Section 5.06. 

“Confidentiality Agreement” has the meaning set forth in Section 6.02. 

“Contract” means any agreement, contract, lease, deed, mortgage, license, instrument, 
promissory note, evidence of Indebtedness, security agreement, commitment, undertaking, 
indenture or joint venture, whether written or oral. 

“Corporate Name” means Seller’s legal name, “New York State Catholic Health Plan, 
Inc.,” and any and all Intellectual Property of Seller to the extent incorporating or derived from 
such name. 

“Court” means any court, arbitrator or tribunal of the United States, any domestic state, 
or any foreign country, and any political subdivision thereof. 

“Definitive Agreements” has the meaning set forth in Section 6.23(b). 

“DFS” has the meaning set forth in the Recitals. 

“Direct Claim” has the meaning set forth in Section 8.05(c). 

“Disclosure Schedules” means the disclosure schedules delivered by Seller to Buyer 
concurrently with the execution and delivery of this Agreement. 
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“Disclosure Update” has the meaning set forth in Section 6.04(a)(i). 

“DOH” has the meaning set forth in the Recitals. 

“Dollars” or “$” means the lawful currency of the United States. 

“Duals Business” has the meaning set forth in the Recitals. 

“Duals Enrollees” has the meaning set forth in Section 2.01(d)(i). 

“Duals Purchased Assets” has the meaning set forth in Section 2.01(d). 

“Effective Time” has the meaning set forth in Section 3.01. 

“Encumbrance” means any encumbrance, charge, claim, pledge, equitable interest, lien 
(statutory or other), option, security interest, mortgage, hypothecation, easement, encroachment, 
right of way, right of first refusal, restriction, levy or charge of any kind, including any 
restriction on use, voting, transfer, receipt of income or exercise of any other attribute of 
ownership. 

“Enrollee Information” has the meaning set forth in Section 4.12(a). 

“Enrollees” has the meaning set forth in the Recitals. 

“Enrollment Disputed Items” has the meaning set forth in Section 2.07(d).   

“Enrollment Notice” has the meaning set forth in Section 2.07(b). 

“Enrollment Objection Notice” has the meaning set forth in Section 2.07(c). 

“Enrollment Review Period” has the meaning set forth in Section 2.07(c). 

“Environmental Law” means any applicable Law relating to the regulation or protection 
of the environment, natural resources, or human health or safety, including Laws relating to the 
manufacture, processing, distribution, sale, use, treatment, storage, disposal, transport, handling, 
remediation, cleanup, Release or threatened Release of or exposure to pollutants, contaminants, 
chemicals or other hazardous, harmful or deleterious materials or substances, including the 
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et 
seq. 

“EP Business” has the meaning set forth in the Recitals. 

“EP Enrollees” has the meaning set forth in Section 2.01(h)(i). 

“EP Purchased Assets” has the meaning set forth in Section 2.01(h). 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“Escrow Agent” means Wilmington Trust, N.A. 
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“Escrow Agreement” means an Escrow Agreement, in substantially the form attached 
hereto as Exhibit E, to be entered into among Buyer, Seller and the Escrow Agent. 

“Escrow Amount” means the Cash Escrow Amount plus the Share Escrow Amount, 
which for the avoidance of doubt shall be an amount in cash and/or Buyer Common Stock (as 
determined in accordance with the terms of this Agreement ) equal to Three Hundred Seventy-
Five Million Dollars ($375,000,000). 

“Escrow Fund” has the meaning set forth in Section 2.06(d). 

 “Escrow Shares” means the number of shares of Buyer Common Stock equal to the 
Share Escrow Amount divided by the Buyer Average Price on the Trading Day two clear 
Trading Days prior to the Closing  (rounded up to the nearest whole share). 

 “Estimated Acquired Cash Amount” has the meaning set forth in Section 2.07(a). 

“Estimated Closing Statement” has the meaning set forth in Section 2.08(a). 

“Estimated Minimum Capital Amount” has the meaning set forth in Section 2.07(a). 

“Estimated Total Adjusted Net Assets” has the meaning set forth in Section 2.07(a). 

“Estimated Working Capital” has the meaning set forth in Section 2.08(a). 

“Excess Cash” means the amount, if any, by which Total Adjusted Net Assets exceeds 
the Minimum Capital Amount. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended. 

“Exchange Segment” means Seller’s and its Subsidiaries’ business segment comprised 
of the QHP Business and the EP Business.   

“Excluded Assets” has the meaning set forth in Section 2.02. 

“Excluded Contracts” means any Contract relating to the Business to which Seller or any 
of its Subsidiaries is a party that by their terms may not be assigned to Buyer without the consent 
of another Person and such consent has not been obtained prior to the Closing.  

“Excluded Liabilities” has the meaning set forth in Section 2.04. 

“Executive Waivers”  has the meaning set forth in the Recitals. 

“Existing Key Executive Employment Agreements” means the employment agreements 
dated June 7, 2013 (or in the case of Patrick J. Frawley, December 19, 2012), and any 
amendments thereto, entered into between Seller and each of the Key Executives. 

 “Existing Term Loan Indebtedness” means the Term Loans outstanding as of the 
Closing Date in respect of which Seller has not delivered to Buyer within ten (10) days prior to 
Closing a valid and effective waiver, consent or amendment to the Existing Term Credit 
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Agreement, in form and substance satisfactory to Buyer, permitting the transactions 
contemplated by this Agreement (including, for the avoidance of doubt, the sale of the Purchased 
Assets) and releasing the Business and Purchased Assets from any restrictions, guarantees or 
other obligations thereunder (the “Waiver”). 

“Expenses” means, with respect to any Person, all reasonable and documented out-of-
pocket fees and expenses (including all fees and expenses of counsel, accountants, financial 
advisors and investment bankers of such Person and its Affiliates), incurred by such Person or on 
its behalf in connection with or related to the authorization, preparation, negotiation, execution 
and performance of this Agreement and any transactions related thereto, any litigation with 
respect thereto, or in connection with other regulatory approvals, and all other matters related to 
transactions contemplated hereby.  

“Federal Health Care Program” has the meaning given to such term in 42 U.S.C. § 
1320a-7b-(f). 

“Fee Letter” has the meaning set forth in Section 5.06.  

“FIDA Business” has the meaning set forth in the Recitals. 

“Final Acquired Cash Amount” has the meaning set forth in Section 2.08(b). 

“Final Closing Adjustment” has the meaning set forth in Section 2.08(f). 

“Final Working Capital” has the meaning set forth in Section 2.08(b). 

“Financial Statements” has the meaning set forth in Section 4.05(a). 

“Financing” has the meaning set forth in Section 5.06. 

“Financing Sources” means the Persons (including the parties to the Commitment Letter) 
that have committed to provide or otherwise entered into agreements in connection with the 
Financing, or alternative financings in connection with the transactions contemplated by this 
Agreement, including any joinder agreements, loan documents, purchase agreements, 
underwriting agreements, indentures or credit agreements entered into pursuant thereto or 
relating thereto (including the Buyer’s (or its Affiliates) existing credit agreements, loan 
documents and indentures and agents thereunder) together with any of their respective, direct or 
indirect, former, current or future general and limited partners, controlling Persons, managers, 
stockholders, members, Affiliates, agents, officers, directors, employees and representatives 
involved in the Financing and any of their respective successors and assigns. 

“GAAP” means United States generally accepted accounting principles in effect as of the 
date hereof, consistently applied. 

“Governmental Authority” means any federal, state, local, municipal or foreign 
government or political subdivision thereof, or any authority, commission, department, board, 
official or other instrumentality of such government or political subdivision, or any self-
regulated organization or other non-governmental regulatory authority or quasi-governmental 



 

 
- 11 - 

authority (to the extent that the rules, regulations or orders of such organization or authority have 
the force of Law), or any Court of competent jurisdiction. 

“HARP Business” has the meaning set forth in the Recitals. 

“Hazardous Materials” means any waste, substance, chemical, radiation or material 
regulated, listed, defined or which forms the basis for Liability under Environmental Laws. 

“Health Insurance Providers Fee” has the meaning set forth in Section 6.19(a). 

“High Collar Mark” means, in respect of any Business Segment, one hundred five 
percent (105%) of the Base Projected Enrollment Number for  such Business Segment. 

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996, as 
amended and supplemented by the Health Information Technology for Economic and Clinical 
Health Act (Pub. L. No. 111-5) and the implementing regulations of each, when each is effective 
and as each is amended from time to time. 

“Hired Employee” has the meaning set forth in Section 6.05(a). 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 
amended.  

“Inactive Employee” means an employee employed by Seller in the operation of the 
Business who is on a Seller-approved leave of absence on the Closing Date as a result of (a) 
other than authorized paid time off, any accident, short-term disability, family, pregnancy, 
parental, personal, or medical leave, (b) disability or salary continuation under the terms of a 
Seller Employee Plan, (c) workers’ compensation leave, (d) any leave required by applicable 
Law, or (e) military service. 

“Indebtedness” means, as of any date without duplication, all obligations (including any 
principal, accrued and unpaid interest, premium, penalty or other payment) of Seller and its 
Subsidiaries (i) for indebtedness for borrowed money, (ii) evidenced by notes, bonds, debentures 
or other similar instruments, but not including operating leases, (iii) with respect to any interest 
rate hedging, swap agreements or similar arrangements and related break-up fees, (iv) for any 
liability for all or any part of the deferred purchase price of property, goods or services (other 
than trade payables incurred in the ordinary course of business), including any “earn-out”, 
purchase price adjustment, release of “holdback” or similar payment or any non-compete 
payments, (v) for any liability under any reimbursement obligation relating to a surety bond, 
letter of credit, bankers’ acceptance, note purchase facility or similar credit transactions, (vi) 
under leases required in accordance with GAAP to be recorded as capital leases, (vii) for 
indebtedness secured by an Encumbrance, except for Permitted Encumbrances, (viii) under 
conditional sale or other title retention agreements relating to any property purchased, and (ix) 
any guarantee of the payment or performance of, or any contingent obligation in respect of, any 
Indebtedness of any other Person.  “Indebtedness” shall not include any item included in the 
definition Working Capital. 

“Indemnified Party” has the meaning set forth in Section 8.05. 
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“Indemnifying Party” has the meaning set forth in Section 8.05. 

“Independent Accountants” means the New York, New York office of Ernst & Young 
LLP or other nationally or regionally recognized firm of independent accountants as to which 
Buyer and Seller mutually agree. 

“Ineligible Person” means any Person that (a) is currently excluded, debarred, suspended, 
or otherwise ineligible to participate in any Federal Health Care Program or in federal 
procurement or non-procurement programs or (b) to the Knowledge of Seller has been convicted 
of a criminal offense that falls within the ambit of 42 U.S.C. § 1320a-7(a), but has not yet been 
excluded, debarred, suspended, or otherwise declared ineligible. 

“Information Privacy and Security Laws” means all Laws concerning the privacy or 
security of Personal Information, and all regulations promulgated and guidance issued by any 
Governmental Authority thereunder, including, but not limited to, HIPAA, the Gramm-Leach-
Bliley Act, the Fair Credit Reporting Act, the Fair and Accurate Credit Transaction Act, the 
Telephone Consumer Protection Act, Section 5 of the Federal Trade Commission Act as it 
relates to Personal Information, the CAN-SPAM Act, Children’s Online Privacy Protection Act, 
PCI DSS, state data breach notification laws, state data security laws, state social security 
number protection laws, any healthcare Laws pertaining to privacy or data security and any 
applicable Laws concerning requirements for website and mobile application privacy policies 
and practices, or any outbound communications (including e-mail marketing, telemarketing and 
text messaging), tracking and marketing. 

“Initial Termination Date” has the meaning set forth in Section 9.01(d)(ii). 

“Intellectual Property” means all intellectual property, intangible property and 
proprietary rights, title, interests and protections, however arising, pursuant to the Laws of any 
jurisdiction throughout the world, including all United States, foreign and international: (i) 
patents, patent applications and statutory invention registrations, utility models, reissues, 
divisionals, continuations, continuations-in-part, extensions and reexaminations thereof; (ii) 
trademarks, service marks, trade dress, logos, trade names and corporate names, uniform 
resource locator addresses, symbols, slogans, and other indicia of source or origin, including the 
goodwill of the business symbolized thereby or associated therewith, common law rights, 
registrations and applications thereof; (iii) internet domain names, website content, social media 
handles, tags, hashtags, social media accounts, or any other online indicia of source; (iv) original 
works of authorship in any medium of expression, whether or not published, copyrights and 
copyrightable works, registrations and applications for registration of such copyrights, and all 
issuances, extensions and renewals of such registrations and applications; (v) trade secrets, 
formulas, designs, devices, technical data, technology, know-how, research and development, 
advertising and promotional materials, inventions and invention disclosures, methods or 
processes, and other confidential or proprietary technical, business and other information; (vi) 
computer software (including source and object code) and computer programs and databases in 
any form, including firmware, development tools, algorithms, data, data files, records, database 
management code, utilities, graphic user interfaces, internet web sites, all versions, updates, 
corrections, enhancements and modifications of any of the foregoing, and all related 
documentation (collectively, “Software”); (vii) all rights and remedies against past, present and 
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future infringement, misappropriation or any other violations relating to any of the foregoing; 
and (viii) all tangible embodiments of any of the foregoing. 

“Intercompany Agreement” means any Contract as of the date hereof between Seller or 
any of its Affiliates, on the one hand, and Seller or any of its Affiliates, on the other hand, 
relating to the Business, any Purchased Asset or any Assumed Liability.  

“Interim Financial Statements” has the meaning set forth in Section 4.05(a). 

“IP Assignment Agreement” means an intellectual property assignment agreement in 
substantially the form attached hereto as Exhibit F, duly executed by Buyer and Seller. 

“IRS” means the Internal Revenue Service. 

“IT Assets” means all computer systems, including software, hardware, databases, 
firmware, middleware and platforms, interfaces, systems, networks, information technology 
equipment, facilities, websites, infrastructure, workstations, switches, data communications lines 
and associated documentation used or held for use by or on behalf of Seller or any of its 
Subsidiaries in connection with the conduct of their businesses. 

“Key Executives” means Patrick J. Frawley, Thomas Brown, Thomas Halloran, Pamela 
Hassen, Martin Krebs, Santo Russo, David Thomas, Brian Cummings, Dr. Vincent Marchello, 
Robert Fazzolari, Claudia Shoro and Alicia Delmont. 

“Knowledge of Seller” or “Seller’s Knowledge” or any other similar knowledge 
qualification, means the actual knowledge of the Key Executives, after reasonable inquiry of 
employees of Seller and its Subsidiaries having responsibility for the subject matter in question. 

“Law” means any federal, state or local law (statutory or otherwise), ordinance, 
regulation, rule, code, constitution, treaty, convention, ruling, administrative opinion, 
subregulatory requirement or other requirement enacted, adopted, promulgated or applied by or 
on behalf any Governmental Authority, any Order having the effect of law in any jurisdiction, 
and applicable common law. 

“Leased Real Property” has the meaning set forth in Section 4.08(a). 

“Liabilities” means any debts, liabilities, obligations or commitments of any nature 
whatsoever, asserted or unasserted, known or unknown, absolute or contingent, accrued or 
unaccrued, matured or unmatured, monetary or non-monetary, direct or indirect, determined or 
determinable or any other nature whether due or to become due, and regardless of when asserted 
or whether it is accrued or required to be accrued or disclosed pursuant to GAAP. 

“Licensed Intellectual Property” means Intellectual Property licensed to or held for use 
by Seller or any of its Subsidiaries, but excluding the Purchased Intellectual Property. 

“Line of Business” has the meaning set forth in the Recitals. 

“Long-Term License” has the meaning set forth in Section 6.16(c).  
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“Losses” means losses, damages, Liabilities, deficiencies, Actions, judgments, interest, 
awards, penalties, fines, Taxes, costs or expenses of whatever kind, including reasonable fees of 
accountants, attorneys and other similar professionals, the cost of enforcing any right to 
indemnification hereunder, the cost of pursuing any insurance providers, including any incidental, 
indirect and consequential damages, and any damages calculated based on lost profits or 
multiples of earnings (to the extent any such damages are the reasonably foreseeable result of the 
breach or violation in question), but excluding any special or punitive damages (other than such 
damages awarded as part of a Third Party Claim). 

“Low Collar Mark” means, in respect of each Business Segment, ninety-five percent 
(95%) of the Base Enrollment Number for such Business Segment. 

“Marketing Period” means the first period of twenty (20) consecutive Business Days 
after the date of this Agreement throughout which (i) Buyer shall have the Required Information; 
and (ii) the conditions set forth in Article VII shall have been satisfied (except for any 
conditions that by their nature can only be satisfied on the Closing Date, but subject to the 
satisfaction of such conditions or waiver by the Party entitled to waive such conditions) and 
nothing has occurred and no condition or state of facts exists that would cause any of the 
conditions set forth in Article VII to fail to be satisfied assuming the Closing were to be 
scheduled for any time during such twenty (20) consecutive Business Day period; provided, that 
if the financial statements included in the Required Information that is available to Buyer on the 
first day of any such twenty (20) consecutive Business Day period would not be sufficiently 
current on any day during such twenty (20) consecutive Business Day period to permit (x) a 
registration statement filed by the Seller using such financial statements to be declared effective 
by the Securities and Exchange Commission (the “SEC”) on the last day of the twenty (20) 
consecutive Business Day period and (y) the Seller’s independent auditors to issue a customary 
comfort letter (in accordance with its normal practices and procedures) on the last day of the 
twenty (20) consecutive Business Day period (any documents complying with the requirements 
of clauses (x) and (y), mutatis mutandis, “Compliant Documents”), then a new twenty (20) 
consecutive Business Day period shall commence upon Buyer receiving updated Required 
Information that would be sufficiently current to permit the actions described in clauses (x) and 
(y) above on the last day of such twenty (20) consecutive Business Day period; provided further, 
that the Marketing Period shall be deemed not to have commenced if, (1) prior to the completion 
of such twenty (20) consecutive Business Day period, the Seller’s independent auditor shall have 
withdrawn its audit opinion with respect to any of the financial statements contained in the 
Required Information in which case the Marketing Period shall not be deemed to commence 
unless and until a new unqualified audit opinion is issued with respect the applicable Required 
Information by the Seller’s independent auditors, another “big four” accounting firm or another 
independent public accounting firm reasonably acceptable to Buyer, or (2) the Seller shall have 
publicly announced any intention to restate any material financial information included in the 
Required Information or that any such restatement is under consideration or may be a possibility, 
in which case the Marketing Period shall be deemed not to commence unless and until such 
restatement has been completed and the Required Information has been amended or the Seller 
has determined that no restatement shall be required under GAAP; provided further, that such 
twenty (20) consecutive Business Day period shall not commence before September 5, 2017, 
such period shall not be required to be consecutive to the extent it would include November 22, 
2017, November 23, 2017, November 24, 2017, January 15, 2018, March 30, 2018, May 28, 
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2018 or July 4, 2018 (which dates shall not count for purposes of the twenty (20) consecutive 
Business Day period), and if such period has not ended on or before December 22, 2017, it shall 
not commence before January 2, 2018, and if such period has not ended on or before August 17, 
2018, it shall not commence before September 4, 2018, and in no event will the twenty (20) 
consecutive Business Day period extend beyond the Termination Date.  Notwithstanding the 
foregoing, the Marketing Period shall end on any earlier date that is the date on which the 
proceeds of the Financing or any alternative financing are obtained and are sufficient to 
consummate the transactions contemplated by this Agreement. If the Seller shall in good faith 
reasonably believe that it has provided the Required Information to Buyer and that the Required 
Information qualifies as a Compliant Document, the Seller may deliver to Buyer a written notice 
to that effect (stating the date on which it believes it completed such delivery), in which case the 
Seller shall be deemed to have complied with the requirement to deliver Required Information 
that qualifies as a Compliant Document (in which case, such twenty (20) consecutive Business 
Day period shall be deemed to have commenced on the date specified in such notice unless 
Buyer in good faith reasonably believes that the Seller has not completed the delivery of 
Required Information that qualifies as a Compliant Document and, within three Business Days 
after the delivery of such notice by the Seller, delivers a written notice to the Seller to that effect 
(stating with specificity which Required Information Buyer believes the Seller has not delivered 
or does not qualify as a Compliant Document at that time). 

“Material Adverse Effect” means any event, change, effect, development, state of facts, 
condition, circumstance or occurrence that, individually or in the aggregate with all other events, 
changes, effects, developments, states of facts, conditions, circumstances and occurrences, is, or 
could reasonably be expected to be, materially adverse to the business, results of operations, 
properties, assets, liabilities, operations or financial condition of (i) Seller and its Subsidiaries 
(other than Rego Park LLC), (ii) the Business or (iii) the Purchased Assets and Assumed 
Liabilities, in each case, taken as a whole; provided that none of the following, and no event, 
change, effect, development, state of facts, condition, circumstance or occurrence resulting from 
the following, shall be taken into account, either alone or in combination, in determining whether 
a Material Adverse Effect has occurred for purposes of this definition: (A) any changes in 
general United States or global economic conditions, (B) any changes in the general conditions 
of the healthcare, health insurance or managed care industry or any other industry in which Seller 
or any of its Subsidiaries operate(other than as a  result of any Change in Healthcare Law), (C) 
any changes in regulatory, legislative or political conditions or in securities, credit, financial, 
debt or other capital markets, in each case in the United States or any foreign jurisdiction (other 
than any Change in Healthcare Law), (D) any failure, in and of itself, by Seller to meet any 
internal or published projections, forecasts, estimates or predictions in respect of revenues, 
earnings or other financial or operating metrics for any period (it being understood that the 
underlying events, changes, effects, developments, states of facts, conditions, circumstances and 
occurrences giving rise to or contributing to such failure that are not otherwise excluded from the 
definition of Material Adverse Effect shall be taken into account in determining whether there 
has been, a Material Adverse Effect or whether a Material Adverse Effect could be reasonably 
expected to occur), (E) the identity of the Buyer, (F) any adoption, implementation, 
promulgation, repeal, modification, amendment, reinterpretation, change or proposal of any 
applicable Law of or by any Governmental Authority after the date of this Agreement (other than 
any Change in Healthcare Law), (G) any change in applicable GAAP or authoritative 
interpretations thereof, (H) the adoption, implementation or promulgation of the Repeal and 
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Replace Legislation, (I) any changes in geopolitical conditions, the outbreak or escalation of 
hostilities, any acts of war, sabotage or terrorism, or any escalation or worsening of any such acts 
of war, sabotage or terrorism, (J) any taking of any action at the written request of or with the 
written consent of the Buyer, or (K) any hurricane, earthquake, flood or other natural disasters, 
acts of God or any change resulting from weather conditions; provided, however, that: (1) any 
event, change, effect, development, state of facts, condition or occurrence referred to in clauses 
(A), (B), (C), (F), (G), (I) and (K), shall be taken into account for purposes of determining 
whether a Material Adverse Effect has occurred to the extent, and only to the extent, that such 
fact, circumstance, occurrence, effect, development, change or condition has a materially 
disproportionate adverse effect on Seller and its Subsidiaries or the Business, in each case, taken 
as a whole, relative to the adverse effect such events or changes have on other insurance 
providers engaged in the Medicare and Medicaid businesses in the State of New York; (2) for 
avoidance of doubt, the adoption, implementation or promulgation of the Repeal and Replace 
Legislation referred to in clause (H) shall not be subject to the preceding proviso regarding 
disproportionate adverse effect; and (3) the adoption, implementation or promulgation of the 
Repeal and Replace Legislation shall not be taken into account, either alone or in combination, in 
determining whether any event, change, effect, development, state of facts, condition or 
occurrence referred to in clauses (B), (C) and (F) shall have taken place. 

“Material Contracts” has the meaning set forth in Section 4.07(b). 

“Material Provider Contract” has the meaning set forth in Section 4.07(a). 

“Measurement Date” has the meaning set forth in Section 2.07(b).  

“Medicaid Advantage Business” has the meaning set forth in the Recitals. 

“Medicaid Advantage Plus Business” has the meaning set forth in the Recitals. 

“Medicaid Business” has the meaning set forth in the Recitals. 

“Medicaid Enrollees” has the meaning set forth in Section 2.01(b)(i). 

“Medicaid Purchased Assets” has the meaning set forth in Section 2.01(b). 

“Medicare Business” has the meaning set forth in the Recitals. 

“Medicare Enrollees” has the meaning set forth in Section 2.01(c)(i). 

“Medicare Novation Date” has the meaning set forth in the Medicare Reinsurance 
Agreement. 

“Medicare Purchased Assets” has the meaning set forth in Section 2.01(c). 

“Medicare Reinsurance Agreement” means an Indemnity Reinsurance Agreement, in 
substantially the form attached hereto as Exhibit G, to be entered into between Buyer (or an 
Affiliate of Buyer) and Seller, as may be modified prior to the Closing upon mutual agreement of 
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Buyer and Seller in accordance with the applicable requirements of any Governmental Authority 
having jurisdiction over the business that is the subject of the Medicare Reinsurance Agreement. 

“Member Non-Compete Agreement” means the Non-Compete Agreement, in 
substantially the form attached hereto as Exhibit H, to be entered into among Buyer, Seller and 
each Member of Seller. 

“Members of Seller” means the Diocesan Bishops of the State and Ecclesiastical 
Province of New York. 

“Minimum Capital Amount” means an amount of Purchased Assets sufficient to cause 
the Buyer to have an authorized control level risk based capital ratio immediately following the 
Closing, determined in accordance with the risk based capital instructions adopted by the 
National Association of Insurance Commissioners and the adjustment procedures described on 
Exhibit I, of three hundred fifty percent (350%), calculated without taking into account any 
assets or liabilities of the Buyer other than (a) the Purchased Assets and (b) the Assumed 
Liabilities, including in each case any such Purchased Assets and Assumed Liabilities transferred 
pursuant to the QHP and EP Reinsurance Agreement and the Medicare Reinsurance Agreement. 

“Minimum Capital Statement” has the meaning set forth in Section 2.07(a). 

“MLTC Business” has the meaning set forth in the Recitals. 

“MLTC Enrollees” has the meaning set forth in Section 2.01(g)(i). 

“MLTC Purchased Assets” has the meaning set forth in Section 2.01(g). 

 “NYSE” means the New York Stock Exchange. 

“NYSE Composite Tape” means the “NYSE Composite Transactions Tape” as reported 
by Bloomberg Financial Markets (or such other source as the parties may agree in writing). 

“Order” means any order, writ, judgment, injunction, decree, stipulation, determination 
or award entered by or with any Governmental Authority (in each such case whether preliminary 
or final). 

“Party” and “Parties” have the meanings set forth in the Preamble. 

“Payor Contracts” has the meaning set forth in the Recitals. 

“Payors” has the meaning set forth in the Recitals. 

“PCI DSS” means the Payment Card Industry Data Security Standard, issued by the 
Payment Card Industry Security Standards Council, as may be revised from time to time. 

“Permits” means all permits, licenses, franchises, approvals, authorizations, registrations, 
certificates, variances and similar rights obtained, or required to be obtained, from Governmental 
Authorities. 
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“Permitted Encumbrances” has the meaning set forth in Section 4.08(c). 

“Person” means an individual, corporation, partnership, joint venture, limited liability 
company, unincorporated organization, trust, association or other entity. 

“Phase-Out License” has the meaning set forth in Section 6.16(c). 

“Personal Information” means any information that (a) identifies or relates to a natural 
person including information that alone or in combination with other information held by Seller 
or any of its Subsidiaries can be used to identify, contact or precisely locate a natural person or 
can be linked to a natural person; (b) any information that is governed, regulated or protected by 
one or more Information Privacy and Security Laws; (c) any information that Seller or any of its 
Subsidiaries receives from or on behalf of a customer of Seller or any of its Subsidiaries; (d) any 
information that is covered by the PCI DSS; or (e) Enrollee Information. 

“Post-Closing Tax Period” means any taxable period beginning after the Closing Date 
and that portion of a Straddle Period beginning after the Closing Date. 

“Pre-Closing Tax Period” means any taxable period ending on or before the Closing 
Date, and with respect to any Straddle Period, the portion of such taxable period ending on and 
including the Closing Date. 

“Privacy Policy” has the meaning set forth in Section 4.12(a). 

“Prohibitive Order” has the meaning set forth in Section 7.01(c). 

“Proposed Amendment” has the meaning set forth in the definition of Applicable 
Purposes. 

“Provider” means any physician, hospital, pharmacy or other health care professional, 
independent practice association, facility or supplier that has contracted to provide or arrange for 
the provision of health care services, dental services, prescription drugs or supplies to Enrollees, 
as well as any vendor required to be part of Seller’s network under any Payor Contract. 

“Provider Contract” means any Contract between Seller and any Provider. 

“Purchase Price” has the meaning set forth in Section 2.05(a). 

“Purchase Price Allocation” has the meaning set forth in Section 2.09. 

“Purchased Assets” has the meaning set forth in Section 2.01(a). 

“Purchased Intellectual Property” means all Intellectual Property owned or controlled 
by Seller or any of its Subsidiaries and used or held for use in or related to the Business, 
including any and all rights to the name “FIDELIS” and derivations thereof and any and all 
Intellectual Property relating to the “FIDELIS” name, but excluding the Corporate Name. 
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“QHP and EP Reinsurance Agreement” means an Indemnity Reinsurance Agreement, 
in substantially the form of Exhibit J attached hereto, to be entered into between Buyer (or an 
Affiliate of Buyer) and Seller, as may be modified prior to the Closing upon mutual agreement of 
Buyer and Seller in accordance with the applicable requirements of any Governmental Authority 
having jurisdiction over the business that is the subject of the QHP and EP Reinsurance 
Agreement. 

“QHP and EP Reinsurance Business” means the business that is the subject of the QHP 
and EP Reinsurance Agreement. 

“QHP Business” has the meaning set forth in the Recitals. 

“QHP Enrollees” has the meaning set forth in Section 2.01(e)(i). 

“QHP Purchased Assets” has the meaning set forth in the Section 2.01(e). 

“Real Property Leases” has the meaning set forth in Section 4.08(a). 

“Registered Intellectual Property” means any Purchased Intellectual Property that is the 
subject of an application, certificate, filing, registration or other document issued by, filed with, 
or recorded by, any Governmental Authority at any time. 

“Registration Rights Agreement” means a Registration Rights Agreement, in 
substantially the form of Exhibit K attached hereto, to be entered into between Buyer and Seller. 

“Rego Park Lease Assignment” means an assignment of the existing lease agreement 
between Seller, as lessee, and Rego Park LLC, as lessor, in a form mutually agreed to by the 
Parties. 

“Rego Park LLC” means Rego Park Office Tower, LLC, a New York limited liability 
company and direct wholly-owned subsidiary of Seller. 

“Regulatory Filings” has the meaning set forth in Section 4.16(c). 

“Release” means any emission, spill, seepage, leak, escape, leaching, discharge, injection, 
pumping, pouring, emptying, dumping, disposal, migration, or release of Hazardous Materials 
from any source. 

“Religious Artifacts” means any and all religious-themed art, symbols or artifacts owned 
by Seller or any of its Subsidiaries. 

“Repeal and Replace Legislation” means (a) the United States House of Representatives 
Bill entitled the “American Health Care Act of 2017” (H.R. 1628) and the United States Senate 
Bill entitled the “Better Care Reconciliation Act of 2017” (H.R. 1628), in each case, as such bills 
existed as of July 17, 2017, and (b) any other Laws to the extent containing or implementing 
provisions substantially similar to either of the foregoing bills. 

“Replacement Facility” has the meaning set forth in Section 6.23(a). 
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“Representative” means, with respect to any Person, any and all directors, officers, 
employees, partners, members, consultants, financial advisors, counsel, accountants and other 
agents of such Person. 

“Required Funding Amount” has the meaning set forth in Section 5.06. 

“Required Governmental Approvals” has the meaning specified in Section 6.08(a). 

“Required Information” has the meaning set forth in Section 6.23(d). 

“Required Third Party Consents” has the meaning specified in Section 7.02(k). 

“Restricted Business” means operating any healthcare insurance or managed health care 
business that competes with the Business as conducted by Seller immediately prior to the 
Closing (other than the Archdiocese of New York’s continued operation of the Archcare 
Continuing Care Community, as such business is conducted immediately prior to the Closing). 
For purposes of the definition of “Restricted Business,” the parties hereto agree that the 
“Business” also shall include any Governmental Authority-sponsored successor programs to the 
Business operated by Seller immediately prior to Closing, including successor programs to 
Medicaid, Child Health Plus, Health Benefit Exchange, Medicare services, Medicaid and Health 
and Recovery Plan, Child Health Plus Program, Managed Long Term Care Program, Medicare 
Advantage program, Medicare Advantage D-SNP program, Medicaid Advantage program, 
Medicaid Advantage Plus, Fully Integrated Duals Advantage program, Qualified Health Plan 
program, and Essential Plan. 

“Restricted Period” means the five (5) year period commencing on the Closing Date. 

“Review Period” has the meaning set forth in Section 2.08(c).  

“Revolving Credit Facilities” means all obligations (including Indebtedness) outstanding 
pursuant to: (i) that certain Credit Agreement, dated as of July 1, 2013, by and between Seller 
and Bank of America, N.A. (as amended June 27, 2014, June 26, 2015, June 24, 2016, and June 
23, 2017); (ii) that certain Credit Agreement, dated July 1, 2015, by and between Seller and 
Capital One, National Association (as amended July 22, 2015, June 27, 2016 and June 28, 2017); 
and (iii) that certain Amended and Restated Credit Agreement, dated as of June 28, 2012, 
between Seller and HSBC Bank USA, National Association (as amended June 27, 2013, June 20, 
2014, June 25, 2015, June 23, 2016, and June 23, 2017). 

“Sale Activities” means (a) the engagement of legal counsel and financial advisors to 
assist in the transactions contemplated by this Agreement, (b) discussions with such legal 
counsel and financial advisors, (c) the review, preparation, negotiation, execution and delivery of 
this Agreement and the Transaction Documents, (d) the negotiation with Buyer and, prior to 
execution of this Agreement, other Persons, in connection with the transactions contemplated by 
this Agreement and (e) following the Signing Date, performance of this Agreement. 

“Salus” means Salus Administrative Services, Inc., a New York corporation and direct 
wholly-owned subsidiary of Seller. 



 

 
- 21 - 

“Salus IPA” means Salus IPA LLC, a New York limited liability company and indirect 
wholly-owned subsidiary of Seller. 

“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002, as amended, and the rules 
and regulations promulgated thereunder. 

“SEC” has the meaning set forth in the definition of “Marketing Period.” 

“SEC Reports” has the meaning set forth in Section 5.09. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Security Risk Assessment” has the meaning set forth in Section 4.12(g). 

“Seller” has the meaning set forth in the Preamble. 

“Seller Employee Payables” means the following items payable by Seller, excluding (i) 
amounts payable by Buyer pursuant to Section 6.05(d), Section 6.05(e) and Section 6.05(f) and 
(ii) amounts included in Working Capital: 

(a) any bonuses or other amounts payable by Seller due to employees of Seller or its 
Subsidiaries by reason of the consummation of the transactions contemplated by this Agreement 
including any retention, stay or change in control bonus payments; 

(b) amounts payable by Seller to any Person (including additional contribution credits 
as a result of the transactions contemplated by this Agreement and Tax gross-up payments or 
amounts for which there is an acceleration of vesting) under any nonqualified deferred 
compensation plan of Seller; 

(c) all accrued but unpaid salaries, wages, commissions, bonuses, severance, vacation 
or sick pay, paid time off, nonqualifed deferred compensation, incentive compensation or other 
compensation or payroll items earned by any current employees of Seller and its Subsidiaries for 
any period ending on or prior to the Closing Date;  

(d) all other amounts payable under any Seller Employee Plan other than amounts 
described in the Executive Waivers; and  

(e) with respect to the payments described in each of the foregoing clauses (a) 
through (d), all related payroll Tax Liabilities. 

 “Seller Employee Plan” means each “employee benefit plan” within the meaning of 
Section 3(3) of ERISA and each other employment (including the Existing Key Executive 
Employment Agreements), consulting, profit-sharing, deferred compensation, incentive (equity-
based or otherwise), change in control, retention, severance, vacation, paid time off, fringe-
benefit and other compensatory agreement, plan, policy, program or arrangement, in each case (i) 
that is sponsored, maintained, contributed to, or required to be contributed to by Seller or any of 
its Subsidiaries with or for the benefit of any current or former employee, director, officer or 
individual independent contractor who provided or provides services to the Business (or with or 
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for the benefit of their respective spouses or dependents) or (ii) with respect to which Buyer or 
its Subsidiaries would have any actual or contingent Liability subsequent to the Closing in 
respect of periods on or prior to the Closing. 

“Seller Fundamental Representations” means the representations and warranties of 
Seller set forth in Section 4.01 (Organization and Qualification), Section 4.02 (Subsidiaries), 
Section 4.03 (Authority), the second sentence of Section 4.08(c) (Title to Purchased Assets), 
Section 4.11 (Compliance with Law), and Section 4.15 (Brokers). 

“Seller Headquarters” means the land and buildings located at 95-25 Queens Boulevard, 
Rego Park, New York 11374 and currently occupied in party by Seller’s corporate headquarters. 

“Seller Indemnitees” has the meaning set forth in Section 8.03. 

“Seller Parties” has the meaning set forth in Section 6.03(a). 

“Seller Post-Closing Purposes” has the meaning set forth in the definition of 
Burdensome Condition. 

 “Seller Transaction Expenses” means the aggregate amount of all fees, commissions, 
costs and expenses of Seller and its Subsidiaries incurred in connection with, or related to the 
transactions contemplated by this Agreement, to the extent not paid in full at or prior to the 
Closing including all legal, accounting, financial advisory, broker, consulting and all other fees 
and expenses of third parties; provided, however, that Seller Transaction Expenses shall exclude 
any item included in the definitions of Seller Employee Payables or Working Capital . 

“Seller’s CHP Health Plans” has the meaning set forth in Section 2.01(f)(i). 

“Seller’s Duals Health Plans” has the meaning set forth in Section 2.01(d)(i). 

“Seller’s EP Health Plans” has the meaning set forth in Section 2.01(h)(i). 

“Seller’s Medicaid Health Plans” has the meaning set forth in Section 2.01(b)(i). 

“Seller’s Medicare Health Plans” has the meaning set forth in Section 2.01(c)(i). 

“Seller’s MLTC Health Plans” has the meaning set forth in Section 2.01(g)(i). 

“Seller’s QHP and EP Reinsured Plans” has the meaning set forth in Section 6.20(a). 

“Seller’s QHP Health Plans” has the meaning set forth in Section 2.01(e)(i). 

“Senior Programs Segment” means Seller’s and its Subsidiaries’ business segment 
comprised of MLTC Business, the Medicare Business and the Medicaid Advantage Plus 
Business. 

 “Share Consideration Amount” means an amount of Buyer Common Stock ranging in 
value, at Buyer’s election and sole discretion, from Zero Dollars ($0) to One Hundred and 
Twenty-Five Million Dollars ($125,000,000).  Buyer shall notify Seller in writing of the amount  
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of the Share Consideration Amount (if any) no later than five (5) Business Days prior to the 
Closing Date; provided that, for avoidance of doubt, if Buyer fails to deliver such notice, the 
Share Consideration Amount shall equal Zero Dollars ($0). If and to the extent the sum of the 
Share Consideration Amount plus the Share Escrow Amount is less than Five Hundred Million 
Dollars ($500,000,000), the Buyer Common Stock issued hereunder shall be applied first to the 
Escrow Shares up to the Escrow Amount and, thereafter to the Share Consideration.  

“Share Consideration” means the number of shares of Buyer Common Stock equal to 
the Share Consideration Amount divided by the Buyer Average Stock Price on the Trading Day 
two clear Trading Days prior to the Closing (rounded up to the nearest whole share). 

“Share Escrow Amount” means an amount of Buyer Common Stock ranging in value, at 
Buyer’s election and sole discretion, from Zero Dollars ($0) to Three Hundred and Seventy-Five 
Million Dollars ($375,000,000).  Buyer shall notify Seller in writing of the amount of the Share 
Escrow Amount (if any) no later than five (5) Business Days prior to the Closing Date; provided 
that, for avoidance of doubt, if Buyer fails to deliver such notice, the Share Escrow Amount shall 
equal Zero Dollars ($0). 

“Signing Date” has the meaning set forth in the Preamble. 

“Software” has the meaning set forth in the definition of “Intellectual Property.” 

“State Sponsored Segment” means Seller’s and its Subsidiaries’ business segment 
comprised of the Medicaid Business, the HARP Business and CHP Business. 

“Statutory Escrow Account” means the escrow account maintained by Seller in 
accordance with the requirements of New York Law. 

“Straddle Period” means any taxable period beginning before or on and ending after the 
Closing Date. 

“Subsidiary” of any Person means any corporation, partnership, joint venture, limited 
liability company, trust, estate or other Person of which (or in which) more than 50% of (a) the 
issued and outstanding capital stock, or other equity interests having ordinary voting power to 
elect a majority of the board of directors of such corporation or Persons performing similar 
functions of any other Person (irrespective of whether at the time capital stock, membership or 
other equity interests of any other class or classes of such corporation or other Person shall or 
might have voting power upon the occurrence of any contingency), (b) the interest in the capital 
or profits of such partnership, joint venture or limited liability company or other Person, or (c) 
the beneficial interest in such trust or estate is at the time directly or indirectly owned or 
controlled by such Person, by such Person and one or more of its other Subsidiaries or by one or 
more of such Person’s other Subsidiaries. 

“Survival Period” has the meaning set forth in Section 8.01. 

“Tax Return” means any return, declaration, report, claim for refund, information return 
or statement or other document relating to Taxes, including any schedule or attachment thereto, 
and including any amendment thereof. 
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“Taxes” means all federal, state, local, foreign and other income, gross receipts, sales, 
use, production, ad valorem, transfer, documentary, franchise, registration, profits, license, lease, 
service, service use, withholding, payroll, employment, unemployment, estimated, excise, 
escheat, severance, environmental, stamp, occupation, premium, property (real or personal), real 
property gains, windfall profits, customs, duties or other taxes, fees, assessments or charges of 
any kind whatsoever, together with any interest, additions or penalties with respect thereto and 
any interest in respect of such additions or penalties. 

“Termination Date” has the meaning set forth in Section 9.01(d)(ii). 

“Termination Fee” has the meaning set forth in Section 9.02(b). 

 “Term Loans” means all obligations (including Indebtedness) outstanding pursuant to 
that certain Term Loan Agreement, dated December 12, 2016 (the “Existing Term Credit 
Agreement”), by and among Seller, as borrower, and HSBC Bank USA, N.A., Bank of America, 
N.A. and Capital One, National Association, each as a lender, as amended. 

“Territory” means the State of New York and any other location in which the Business is 
conducted on the date hereof and as of the Closing. 

“Third Party Claim” has the meaning set forth in Section 8.05(a). 

“Total Adjusted Net Assets” means an amount calculated as of the Closing Date in 
accordance with GAAP and the example calculation set forth on Exhibit L equal to (a) the 
consolidated total net assets of Seller (net of amounts that would otherwise be included in the 
calculation thereof that constitute Excluded Assets or Excluded Liabilities), minus (b) 
consolidated non-admitted assets of Seller. 

“Trading Day” means any day on which there are sales of Buyer Common Stock on the 
NYSE Composite Tape. 

“Transaction Documents” means this Agreement, the Escrow Agreement, the Transition 
Services Agreement, the Bill of Sale, the Assignment and Assumption Agreement, the IP 
Assignment Agreement, the Rego Park Lease Assignment, the QHP and EP Reinsurance 
Agreement, the Medicare Reinsurance Agreement, the Registration Rights Agreement, the 
Member Non-Compete Agreement and the other agreements, instruments and documents 
required to be delivered at the Closing. 

“Transaction Privilege Matters” has the meaning set forth in Section 2.02(d). 

“Transfer Taxes” has the meaning set forth in Section 6.18. 

“Transition Services Agreement” means a Transition Services Agreement, in 
substantially the form of Exhibit M attached hereto, to be entered into between Buyer and Seller. 

“Union” has the meaning set forth in Section 4.13(b). 
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“Working Capital” means all current assets of Seller and its Subsidiaries included among 
the Purchased Assets, minus all current liabilities of Seller and its Subsidiaries included among 
the Assumed Liabilities, in each case as determined as of 12:01 a.m. on the Closing Date in 
accordance with the Working Capital Methodologies; provided, however, that Working Capital 
shall specifically exclude any item covered by the definitions of Cash, Indebtedness, Seller 
Employee Payables and Seller Transaction Expenses. 

“Working Capital Calculation Example” means the example calculation attached hereto 
as Exhibit N showing the calculation of Working Capital as if the Closing had occurred on June 
30, 2017. 

“Working Capital Methodologies” means the judgments, accounting methodologies, 
practices, classifications, estimation techniques, assumptions and principles described on Exhibit 

O. 

“Working Capital Target” means negative One Billion Two Hundred Million Dollars 
($(1,200,000,000)). 

ARTICLE II 

 

PURCHASE AND SALE 

Section 2.01 Purchase and Sale of Assets. 

(a) General. Subject to the terms and conditions set forth herein, at the 
Closing, Seller shall sell, assign, transfer, convey and deliver to Buyer, and Buyer shall purchase 
from Seller, free and clear of any Encumbrances other than Permitted Encumbrances, all of 
Seller’s rights, title and interest in, to and under all assets, properties, rights and claims of Seller 
(other than the Excluded Assets), whether real or personal, tangible or intangible, vested or 
unvested, contingent or otherwise, wherever located, which are used or held for use by the 
Business (the “Purchased Assets”), including: 

(i) all Cash (including Statutory Escrow Accounts), other than Excess 
Cash, subject to adjustment in accordance with Section 2.07 (such Cash included among 
the Purchased Assets, the “Acquired Cash Amount”); 

(ii) all accounts or notes receivable of the Business; 

(iii) all prepaid expenses, credits, advance payments, security, deposits, 
charges, sums and fees of the Business; 

(iv) all of Seller’s and its Subsidiaries’ rights, title and interests in and 
to the Purchased Intellectual Property and the Licensed Intellectual Property; 

(v) all of Seller’s and its Subsidiaries’ rights, title and interests in and 
to Personal Information; 
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(vi) all of Seller’s rights, title and interests in and to Business Software 
(whether proprietary or non-proprietary), Business IT Assets, servers, data storage 
devices, systems, networks and other computer assets, laptop computers and all 
technology underlying or enabling Internet sites, URLs, systems or networks, e-mail 
addresses, telephone numbers and fax numbers; 

(vii) the Assumed Provider Contracts and all other Contracts relating to 
the Business other than any Contract relating to Indebtedness of Seller and other than the 
Excluded Contracts (the “Assigned Contracts”), subject, in the case of Contracts relating 
to the Medicare Business and the QHP and EP Reinsurance Business, to Section 

2.01(c)(i), Section 2.01(e)(i), Section 2.01(h)(i) and Section 6.20; 

(viii) all furniture, fixtures, equipment, supplies and other tangible 
personal property of the Business or Seller used or held for use in the Business other than 
any Religious Artifacts; 

(ix) all Permits, but only to the extent such Permits may be transferred 
under applicable Law; 

(x) all outstanding capital stock of Salus and all outstanding 
membership interests of Salus IPA; 

(xi) the Real Property Leases, including any prepaid rent, security 
deposits (to the extent not theretofore applied under the Real Property Leases), and 
options to renew in connection therewith; 

(xii) all of Seller’s and its Subsidiaries’ rights under warranties, 
indemnities and all similar rights against third parties to the extent related to any 
Purchased Assets; 

(xiii) all of Seller’s and its Subsidiaries’ communications relating to the 
Business involving attorney-client confidence and the privilege related thereto (other than 
with respect to the Transaction Privilege Matters or to the extent related to or arising out 
of an Excluded Asset or Excluded Liability); 

(xiv) originals, or where not available, copies, of all books and records 
and all other data and information (in whatever form maintained) in the possession or 
control of the Seller or its Affiliates, including books of account, ledgers and general, 
financial and accounting records, machinery and equipment maintenance files, customer 
lists, customer purchasing histories, price lists, distribution lists, supplier lists, production 
data, quality control records and procedures, customer complaints and inquiry files, 
personnel records, research and development files, records and data (including all 
correspondence with any Governmental Authority), sales material and records, strategic 
plans, internal financial statements and marketing and promotional surveys, material and 
research, that relate to the Business, the Purchased Assets or the Assumed Liabilities, 
other than (A) books and records set forth in Section 2.01(a)(xiv) of the Disclosure 
Schedules, (B) books and records relating to Seller’s tax exempt status or the exemption 
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from any Tax, and (C) Tax Returns and any other Tax books and records not related to 
the operation of the Business (“Books and Records”); and  

(xv) all goodwill, going concern and other similar intangibles relating to 
the Purchased Assets. 

(b) Medicaid Business Assets.  Subject to the terms and conditions set forth 
herein, and without limiting the generality of Section 2.01(a), at the Closing, Seller shall sell, 
assign, transfer, convey and deliver, to Buyer, and Buyer shall purchase from Seller, free and 
clear of any Encumbrances other than Permitted Encumbrances, all of Seller’s right, title and 
interest in, to and under the following assets, properties, rights and claims of Seller (other than 
the Excluded Assets), whether real or personal, tangible or intangible, vested or unvested, 
contingent or otherwise, wherever located, which are used or held for use by the Medicaid 
Business (collectively, the “Medicaid Purchased Assets”): 

(i) Rights With Respect to Medicaid Enrollees.  Any and all rights of 
Seller to provide services to Enrollees in any of Seller’s health plans comprising the 
Medicaid Business (such individuals, “Medicaid Enrollees” and such health plans, 
“Seller’s Medicaid Health Plans”) and any other individuals who would be default-
assigned to Seller’s Medicaid Health Plans from and after the Closing Date if Seller 
retained the right to serve Medicaid Enrollees after the Closing, and the corresponding 
right to receive revenues (and bonuses) payable by Payors with respect to such Medicaid 
Enrollees (and other individuals); 

(ii) Rights Under Provider Contracts.  All of Seller’s rights from and 
after the Medicare Novation Date under the Assumed Provider Contracts to the extent 
relating to the Medicaid Business; 

(iii) Claims and Rights.  Subject to the Medicare Reinsurance 
Agreement, claims and rights of every kind relating to the Medicaid Purchased Assets 
and/or the ownership of the Medicaid Business arising from the conduct of the Medicaid 
Business by Buyer on and after the Effective Time, except to the extent such claims and 
rights constitute or relate to an Excluded Asset or an Excluded Liability; and 

(iv) Goodwill.  All goodwill, going concern and other similar 
intangibles relating to the Medicaid Purchased Assets identified above in this Section 

2.01(b). 

(c) Medicare Business Assets.  Subject to the terms and conditions set forth 
herein, and without limiting the generality of Section 2.01(a), at the Closing, Seller shall sell, 
assign, transfer, convey and deliver to Buyer, and Buyer shall purchase from Seller, free and 
clear of any Encumbrances other than Permitted Encumbrances, all of Seller’s right, title and 
interest in, to and under the following assets, properties, rights and claims of Seller (other than 
the Excluded Assets), whether real or personal, tangible or intangible, vested or unvested, 
contingent or otherwise, wherever located, which are used or held for use by the Medicare 
Business (collectively, the “Medicare Purchased Assets”): 
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(i) Rights With Respect to Medicare Enrollees.  Subject to Section 

6.20 and the Medicare Reinsurance Agreement, any and all rights of Seller to provide 
services to Enrollees in any of Seller’s health plans comprising the Medicare Business 
(such individuals, “Medicare Enrollees” and such health plans, “Seller’s Medicare 
Health Plans”) and any other Persons who would be default-assigned to Seller’s 
Medicare Health Plans from and after the Closing Date if Seller retained the right to serve 
Medicare Enrollees after the Closing, and the corresponding right to receive revenues 
(and bonuses) payable by Payors with respect to such Medicare Enrollees (and other 
Persons); 

(ii) Rights Under Provider Contracts.  All of Seller’s rights from and 
after the Medicare Novation Date under the Assumed Provider Contracts to the extent 
relating to the Medicare Business; 

(iii) Claims and Rights.  Claims and rights of every kind relating to the 
Medicare Purchased Assets and/or the ownership of the Medicare Business arising from 
the conduct of the Medicare Business by Buyer on and after the Effective Time, except to 
the extent such claims and rights constitute or relate to an Excluded Asset or an Excluded 
Liability; and 

(iv) Goodwill.  All goodwill, going concern and other similar 
intangibles relating to the Medicare Purchased Assets identified above in this Section 

2.01(c). 

(d) Duals Business Assets.  Subject to the terms and conditions set forth 
herein, and without limiting the generality of Section 2.01(a), at the Closing, Seller shall sell, 
assign, transfer, convey and deliver to Buyer, and Buyer shall purchase from Seller, free and 
clear of any Encumbrances other than Permitted Encumbrances, all of Seller’s right, title and 
interest in, to and under the following assets, properties, rights and claims of Seller (other than 
the Excluded Assets), whether real or personal, tangible or intangible, vested or unvested, 
contingent or otherwise, wherever located, which are used or held for use by the Duals Business  
(collectively, the “Duals Purchased Assets”): 

(i) Rights With Respect to Duals Enrollees.  Any and all rights of 
Seller to provide services to Enrollees in any of Seller’s health plans comprising the 
Duals Business (such individuals, “Duals Enrollees” and such health plans, “Seller’s 
Duals Health Plans”) and any other Persons who would be default-assigned to Seller’s 
Duals Health Plans from and after the Closing Date if Seller retained the right to serve 
Duals Enrollees after the Closing, and the corresponding right to receive revenues (and 
bonuses) payable by Payors with respect to such Duals Enrollees (and other Persons); 

(ii) Rights Under Provider Contracts.  All of Seller’s rights from and 
after the Effective Time under the Assumed Provider Contracts to the extent relating to 
the Duals Business; 

(iii) Claims and Rights.  Claims and rights of every kind relating to the 
Duals Purchased Assets and/or the ownership of the Duals Business arising from the 
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conduct of the Duals Business by Buyer on and after the Effective Time, except to the 
extent such claims and rights constitute or relate to an Excluded Asset or an Excluded 
Liability; and 

(iv) Goodwill.  All goodwill, going concern and other similar 
intangibles relating to the Duals Purchased Assets identified above in this Section 

2.01(d). 

(e) QHP Business Assets.  Subject to the terms and conditions set forth herein, 
and without limiting the generality of Section 2.01(a), at the Closing, Seller shall sell, assign, 
transfer, convey and deliver, to Buyer, and Buyer shall purchase from Seller, free and clear of 
any Encumbrances other than Permitted Encumbrances, all of Seller’s right, title and interest in, 
to and under the following assets, properties, rights and claims of Seller (other than the Excluded 
Assets), whether real or personal, tangible or intangible, vested or unvested, contingent or 
otherwise, wherever located, which are used or held for use by the Exchange Segment 
(collectively, the “QHP Purchased Assets”): 

(i) Rights With Respect to QHP Enrollees.  Subject to Section 6.20 
and the QHP and EP Reinsurance Agreement, any and all rights of Seller to provide 
services to Enrollees in any of Seller’s health plans comprising the QHP Business (such 
individuals, “QHP Enrollees” such health plans, “Seller’s QHP Health Plans”); 

(ii) Rights Under Provider Contracts.  All of Seller’s rights from and 
after the Non-Renewal Date (as defined in the QHP and EP Reinsurance Agreement) 
under the Assumed Provider Contracts to the extent relating to the QHP Business; 

(iii) Claims and Rights.  Subject to the QHP and EP Reinsurance 
Agreement, claims and rights of every kind relating to the QHP Purchased Assets and/or 
the ownership of the QHP Business arising from the conduct of the QHP Business by 
Buyer on and after the Effective Time, except to the extent such claims and rights 
constitute or relate to an Excluded Asset or an Excluded Liability; and 

(iv) Goodwill.  All goodwill, going concern and other similar 
intangibles relating to the QHP Purchased Assets identified above in this Section 2.01(e). 

(f) CHP Business Assets.  Subject to the terms and conditions set forth herein, 
and without limiting the generality of Section 2.01(a), at the Closing, Seller shall sell, assign, 
transfer, convey and deliver, to Buyer, and Buyer shall purchase from Seller, free and clear of 
any Encumbrances other than Permitted Encumbrances, all of Seller’s right, title and interest in, 
to and under the following assets, properties, rights and claims of Seller (other than the Excluded 
Assets), whether real or personal, tangible or intangible, vested or unvested, contingent or 
otherwise, wherever located, which are used or held for use by the CHP Business (collectively, 
the “CHP Purchased Assets”): 

(i) Rights With Respect to CHP Enrollees.  Any and all rights of 
Seller to provide services to Enrollees in any of Seller’s health plans comprising the CHP 
Business (such individuals, “CHP Enrollees” and such health plans, “Seller’s CHP 
Health Plans”) and any other individuals who would be default-assigned to Seller’s CHP 
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Health Plans from and after the Closing Date if Seller retained the right to serve CHP 
Enrollees after the Closing, and the corresponding right to receive revenues (and bonuses) 
payable by Payors with respect to such CHP Enrollees (and other individuals); 

(ii) Rights Under Provider Contracts.  All of Seller’s rights from and 
after the Effective Time under the Assumed Provider Contracts to the extent relating to 
the CHP Business; 

(iii) Claims and Rights.  Claims and rights of every kind relating to the 
CHP Purchased Assets and/or the ownership of the CHP Business arising from the 
conduct of the CHP Business by Buyer on and after the Effective Time, except to the 
extent such claims and rights constitute or relate to an Excluded Asset or an Excluded 
Liability; and 

(iv) Goodwill.  All goodwill, going concern and other similar 
intangibles relating to the CHP Purchased Assets identified above in this Section 2.01(f). 

(g) MLTC Business Assets.  Subject to the terms and conditions set forth 
herein, and without limiting the generality of Section 2.01(a), at the Closing, Seller shall sell, 
assign, transfer, convey and deliver, to Buyer, and Buyer shall purchase from Seller, free and 
clear of any Encumbrances other than Permitted Encumbrances, all of Seller’s right, title and 
interest in, to and under the following assets, properties, rights and claims of Seller (other than 
the Excluded Assets), whether real or personal, tangible or intangible, vested or unvested, 
contingent or otherwise, wherever located, which are used or held for use by the MLTC Business 
(collectively, the “MLTC Purchased Assets”): 

(i) Rights With Respect to MLTC Enrollees.  Any and all rights of 
Seller to provide services to Enrollees in any of Seller’s health plans comprising the 
MLTC Business (such individuals, “MLTC Enrollees” and such health plans, “Seller’s 
MLTC Health Plans”) and any other individuals who would be default-assigned to 
Seller’s MLTC Health Plans from and after the Closing Date if Seller retained the right to 
serve MLTC Enrollees after the Closing, and the corresponding right to receive revenues 
(and bonuses) payable by Payors with respect to such MLTC Enrollees (and other 
individuals) 

(ii) Rights Under Provider Contracts.  All of Seller’s rights from and 
after the Effective Time under the Assumed Provider Contracts to the extent relating to 
the MLTC Business; 

(iii) Claims and Rights.  Claims and rights of every kind relating to the 
MLTC Purchased Assets and/or the ownership of the MLTC Business arising from the 
conduct of the MLTC Business by Buyer on and after the Effective Time, except to the 
extent such claims and rights constitute or relate to an Excluded Asset or an Excluded 
Liability; and 

(iv) Goodwill.  All goodwill, going concern and other similar 
intangibles relating to the MLTC Purchased Assets identified above in this Section 

2.01(g). 
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(h) EP Business Assets.  Subject to the terms and conditions set forth herein, 
and without limiting the generality of Section 2.01(a), at the Closing, Seller shall sell, assign, 
transfer, convey and deliver to Buyer, and Buyer shall purchase from Seller, free and clear of any 
Encumbrances other than Permitted Encumbrances, all of Seller’s right, title and interest in, to 
and under the following assets, properties, rights and claims of Seller (other than the Excluded 
Assets), whether real or personal, tangible or intangible, vested or unvested, contingent or 
otherwise, wherever located, which are used or held for use by the EP Business (collectively, the 
“EP Purchased Assets”): 

(i) Rights With Respect to EP Enrollees.  Subject to Section 6.20 and 
the QHP and EP Reinsurance Agreement, any and all rights of Seller to provide services 
to Enrollees in any of Seller’s health plans comprising the EP Business (such individuals, 
“EP Enrollees” and such health plans, “Seller’s EP Health Plans”) and any other 
Persons who would be default-assigned to Seller’s EP Health Plans from and after the 
Closing Date if Seller retained the right to serve EP Enrollees after the Closing, and the 
corresponding right to receive revenues (and bonuses) payable by Payors with respect to 
such EP Enrollees (and other Persons); 

(ii) Rights Under Provider Contracts.  All of Seller’s rights from and 
after the Non-Renewal Date under the Assumed Provider Contracts to the extent relating 
to the EP Business; 

(iii) Claims and Rights.  Subject to the QHP and EP Reinsurance 
Agreement, claims and rights of every kind relating to the EP Purchased Assets and/or 
the ownership of the EP Business arising from the conduct of the EP Business by Buyer 
on and after the Effective Time, except to the extent such claims and rights constitute or 
relate to an Excluded Asset or an Excluded Liability; and 

(iv) Goodwill.  All goodwill, going concern and other similar 
intangibles relating to the EP Purchased Assets identified above in this Section 2.01(h). 

Section 2.02 Excluded Assets.  The purchase of the Purchased Assets by Buyer and 
sale of the Purchased Assets by Seller contemplated by this Agreement shall not include the 
following assets of Seller (which assets shall be referred to as the “Excluded Assets”): 

(a) all Excess Cash (which shall include Cash that would be reflected as 
temporarily restricted net assets on Seller’s consolidated balance sheet as of the Closing); 

(b) all outstanding membership interests of Rego Park LLC and all right, title 
and interest in and to any assets, properties, rights and claims of Rego Park LLC, whether real or 
personal, tangible or intangible, vested or unvested, contingent or otherwise, wherever located, 
including the Seller Headquarters; 

(c) all right, title and interest in and to the Corporate Name; 

(d) all communications involving attorney-client confidences between Seller 
or its Subsidiaries and counsel in the course of Seller’s efforts to dispose of the Business, 
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including negotiation, documentation and consummation of the transactions contemplated by this 
Agreement and the privilege related thereto (the “Transaction Privilege Matters”);  

(e) Seller’s rights and claims under this Agreement; 

(f) any Tax refund or Tax claim of Seller relating to the Business, the 
Purchased Assets or the Assumed Liabilities for any Pre-Closing Tax Period; 

(g) except as otherwise specifically provided in Section 6.05, all Seller 
Employee Plans (other than Assumed Plans) and all trusts, insurance contracts, segregated 
accounts or other funding vehicles maintained as a part of any Seller Employee Plans (other than 
Assumed Plans);  

(h) any Excluded Contract; 

(i) any Contract relating to Indebtedness of Seller or its Subsidiaries 

(j) all right, title and interest in and to any Religious Artifacts;  

(k) any and all reserves reflected in Seller’s and its Subsidiaries accounting 
records as of the Closing Date to the extent associated with any Liability contemplated by 
Section 2.04(h); and 

(l) Seller’s and its Subsidiaries’ (i) books and records set forth in Section 

2.01(a)(xiii) of the Disclosure Schedules, (ii) books and records relating to Seller’s tax exempt 
status or the exemption from any Tax, and (iii) Tax Returns and any other Tax books and records 
to the extent not related to the operation of the Business. 

Section 2.03 Assumed Liabilities.  Subject to the terms and conditions set forth herein, 
at the Closing, Buyer shall assume and shall pay, perform and discharge all Liabilities of Seller, 
in each case, to the extent related to the Business or the Purchased Assets (whether arising before 
or after the Closing), in each case, other than Excluded Liabilities (collectively, the “Assumed 
Liabilities”), including the following: 

(a) all trade accounts payable of Seller to third parties in connection with the 
Business and all claims under any Provider Contracts or Seller’s health plans that remain unpaid 
as of the Closing Date; 

(b) all Liabilities under the Assigned Contracts (other than any Liabilities 
relating to pre-Closing breaches of any such Assigned Contracts); 

(c) all Liabilities specifically assumed by Buyer in Section 6.05(d), Section 

6.05(e) and Section 6.05(f); 

(d) all Liabilities for Taxes relating to the Business, the Purchased Assets or 
the Assumed Liabilities for any Post-Closing Tax Period; and  
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(e) all Liabilities directly relating to Buyer’s ownership or operation of the 
Business and the Purchased Assets. 

Section 2.04 Excluded Liabilities.  Buyer shall not assume and shall not be responsible 
to pay, perform or otherwise discharge (and Seller shall retain, pay, perform and otherwise 
discharge) any of the following Liabilities of Seller (collectively, the “Excluded Liabilities”): 

(a) any Liabilities of Seller arising or incurred in connection with the 
negotiation, preparation, investigation and performance of this Agreement, the other Transaction 
Documents and the transactions contemplated hereby and thereby, including fees and expenses 
of counsel, accountants, consultants, advisers and others; 

(b) any Liability for (i) Taxes of Seller (or any Affiliate of Seller); (ii) Taxes 
relating to the Business or the Purchased Assets for any Pre-Closing Tax Period; and (iii) Taxes 
for which Seller is liable pursuant to Section 6.18; 

(c) the Term Loans and any and all Closing Date Indebtedness; 

(d) any and all Seller Transaction Expenses; 

(e) except as specifically provided in Section 6.05(e) in respect of credit for 
Hired Employee accrued paid time off, any and all Seller Employee Payables; 

(f) except as specifically assumed by Buyer in Section 6.05(d), Section 

6.05(e) and Section 6.05(f), (i) all Seller Employee Plans, (ii) any Liabilities arising under or in 
connection with any Seller Employee Plans, (iii) any Liabilities constituting workers’ 
compensation claims relating to current or former employees that relate to any period on or 
before the Closing Date, irrespective of whether such claims are made prior to or after the 
Closing Date and (iv) any Liabilities of Seller or any of its Subsidiaries with respect to the 
employment or termination of employment of its or their current or former employees where 
(and to the extent) the act or omission giving rise to such Liability arose while such employee 
was employed with Seller or any of its Subsidiaries, irrespective of whether such claims are 
made prior to or after the Closing Date;  

(g) any Liabilities relating to or arising out of the Excluded Assets;  

(h) all Liabilities relating to or resulting from any breaches of the Assigned 
Contracts prior to the Closing Date, whether arising prior to, on or after the Closing Date; 

(i) all intercompany payables by the Business in favor of Seller or any of 
Seller’s Affiliates other than intercompany payables due from Salus or Salus IPA to Seller 
pursuant to any Assigned Contract; and   

(j) all Liabilities relating to any payable to any broker or finder in connection 
with the transactions contemplated by this Agreement or the Transaction Documents. 
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Section 2.05 Purchase Price. 

(a) The aggregate purchase price for the Purchased Assets shall be (i) the 
Cash Purchase Price, plus (ii) the Share Consideration Amount (if any), plus (iii) the assumption 
of the Assumed Liabilities (the “Purchase Price”), subject to adjustment pursuant to Section 

2.05(b).  The portion of the Cash Purchase Price payable to Seller in cash at the Closing (the 
“Closing Cash Purchase Price”) shall equal (1) the Cash Purchase Price, minus (2) the Seller 
Transaction Expenses, minus (3) Closing Date Indebtedness (if any), and minus (4) the Escrow 
Amount.   

(b) The Closing Cash Purchase Price may be subject to an enrollment volume 
adjustment as to each Business Segment following the Closing (as described in clauses (i) 
through (iv) below, and otherwise in accordance with Section 2.07). 

(i) If the Closing Enrollment for any Business Segment is greater than 
or equal to the Low Collar Mark and equal to or less than the High Collar Mark for such 
Business Segment, then there shall be no adjustment to the Closing Cash Purchase Price 
with respect to such Business Segment pursuant to this Section 2.05(b). 

(ii) If the Closing Enrollment for any Business Segment is less than 
the Low Collar Mark for such Business Segment, then the Closing Cash Purchase Price 
shall be decreased by the per Enrollee adjustment set forth on Exhibit P for each 
Enrollee by which the Closing Enrollment for such Business Segment is less than the 
Low Collar Mark for such Business Segment. 

(iii) If the Closing Enrollment for any Business Segment is greater than 
the High Collar Mark for such Business Segment, then the Closing Cash Purchase Price 
shall be increased by the per Enrollee adjustment set forth on Exhibit P for each Enrollee 
by which the Closing Enrollment for such Business Segment is greater than the High 
Collar Mark for such Business Segment. 

(iv) The adjustments in respect of each Business Segment pursuant to 
this Section 2.05(b) shall be netted against one another for purposes of determining the 
adjustment contemplated by this Section 2.05(b). 

Section 2.06 Payment; Share Consideration. 

(a) Cash to Seller.  At the Closing, Buyer shall deliver to Seller an amount 
equal to the Closing Cash Purchase Price by wire transfer of immediately available funds to an 
account or accounts designated by Seller in writing at least three (3) Business Days prior to the 
Closing Date. 

(b) Payment of Closing Date Indebtedness.  At the Closing, Buyer, on behalf 
of Seller and its Subsidiaries (as applicable), shall pay the Closing Date Indebtedness (if any) in 
accordance with the debt payoff letters, as applicable, to each counterparty or holder of Closing 
Date Indebtedness in order to fully discharge such Closing Date Indebtedness and terminate all 
applicable obligations and Liabilities of Seller and any of its Subsidiaries related thereto, in each 
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case, by wire transfer of immediately available funds to the account or accounts designated in the 
debt payoff letters. 

(c) Payment of Seller Transaction Expenses. At the Closing, Buyer, on behalf 
of Seller and its Subsidiaries (as applicable), shall pay the Seller Transaction Expenses (if any) in 
order to fully discharge such Seller Transaction Expenses and terminate all applicable 
obligations and Liabilities of Seller and any of its Subsidiaries related thereto, in each case, by 
wire transfer of immediately available funds to the account or accounts designated by Seller. 

(d) Payment to Escrow Agent.  At the Closing, Buyer shall deliver to the 
Escrow Agent for deposit the Cash Escrow Amount and the Escrow Shares (if any) into an 
escrow fund under the Escrow Agreement (the “Escrow Fund”). 

(e) Share Consideration.  Subject to Section 6.27(b), at the Closing, Buyer 
shall deliver to Seller the Share Consideration (if any).  

Section 2.07 Determination of Enrollment Purchase Price Adjustments. 

(a) At least ten (10) Business Days prior to the Closing Date, Seller shall have 
delivered to Buyer a written statement (the “Minimum Capital Statement”) setting forth Seller’s 
good faith estimate of (i) the Minimum Capital Amount as of the Effective Time (the “Estimated 
Minimum Capital Amount”) along with reasonable supporting detail to evidence the calculation 
thereof, (ii) Total Adjusted Net Assets as of the Closing Date (the “Estimated Total Adjusted 
Net Assets”), and (iii) the Acquired Cash Amount (the “Estimated Acquired Cash Amount”).  
The calculation of Excess Cash and Acquired Cash at Closing pursuant to Section 2.01(a)(i) 
shall be based on the Estimated Minimum Capital Amount, the Estimated Total Adjusted Net 
Assets and the Estimated Acquired Cash Amount. 

(b) Within thirty (30) days following the Measurement Date, Buyer shall give 
written notice to Seller (the “Enrollment Notice”), which shall set forth (i) the number of 
Enrollees (excluding any such Enrollees that have rejected the proposed novation contemplated 
by the QHP and EP Reinsurance Agreement) in respect of each Business Segment (the “Closing 
Enrollment”) as of the last calendar day of the first calendar month following the month in 
which the Effective Time occurs or, if later, the last calendar day of the month in which the 
expiration of any opt-out period required to be provided by Seller to its membership by any 
Governmental Authority occurs (the “Measurement Date”), (ii) Buyer’s calculation of (A) the 
final Minimum Capital Amount (the “Closing Minimum Capital Amount”), (B) Buyer’s 
calculation of Total Adjusted Net Assets as of the Closing Date (the “Closing Total Adjusted 
Net Assets”), and (C) Buyer’s calculation of Acquired Cash (the “Closing Acquired Cash 
Amount”), and (iii) Buyer’s calculation of Working Capital (the “Closing Working Capital”), 
determined in accordance with the Working Capital Methodologies. The Enrollment Notice shall 
include reasonable supporting detail describing Buyer’s calculation of the Closing Enrollment, 
the Closing Minimum Capital Amount, the Closing Total Adjusted Net Assets, the Closing 
Acquired Cash Amount and the Closing Working Capital.   

(c) Seller shall have thirty (30) days following Buyer’s delivery of the 
Enrollment Notice (the “Enrollment Review Period”) to review the same.  If Seller objects to 
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any portion of the Enrollment Notice on or before the expiration of the Enrollment Review 
Period, Seller shall deliver to Buyer a written statement setting forth in reasonable detail and 
accompanied by reasonable supporting information, its objection to the Enrollment Notice (the 
“Enrollment Objection Notice”).  During the Enrollment Review Period, Buyer shall upon 
reasonable advance notice and during normal business hours permit Seller and its 
Representatives to have reasonable access, subject to their execution of standard hold harmless 
letters, to the books, records and other documents (including work papers, schedules, financial 
statements, memoranda, etc.) and shall reasonably cooperate with Seller in obtaining work 
papers from Buyer’s accountants pertaining to or used in connection with the preparation of the 
Enrollment Notice and calculation of the Closing Enrollment, the Closing Minimum Capital 
Amount, the Closing Total Adjusted Net Assets, the Closing Acquired Cash Amount and the 
Closing Working Capital, and provide Seller with copies thereof (as reasonably requested by 
Seller).  If Seller does not deliver a Enrollment Objection Notice to Buyer on or before the 
expiration of the Review Period, Seller shall be deemed to have accepted the Enrollment Notice 
and the calculations therein in full. Any determination set forth on the Enrollment Notice which 
is not specifically objected to in the Enrollment Objection Notice shall be deemed accepted by 
Seller and shall be final and binding upon Seller upon delivery of the Enrollment Objection 
Notice. 

(d) In the event that Seller delivers an Enrollment Objection Notice objecting 
to all or any portion of the Closing Statement within the Review Period, Buyer and Seller shall 
promptly meet and in good faith attempt to resolve such objections.  Any such objections set 
forth in the Enrollment Objection Notice which cannot be resolved between Buyer and Seller 
within thirty (30) days following Buyer’s receipt of the Enrollment Objection Notice (the 
“Enrollment Disputed Items”) shall be resolved in accordance with this Section 2.07(d).  
Should Seller and Buyer not be able to resolve such Enrollment Disputed Items within the thirty 
(30) day period described above, either party may submit the matter to the Independent 
Accountants for review and resolution, with instructions to complete the same as promptly as 
practicable, but in any event within thirty (30) days of its engagement, and to resolve any 
objections consistent with the terms of this Agreement.  The Independent Accountants shall only 
have authority to make determinations in respect of Enrollment Disputed Items, and all 
determinations shall be based solely on the presentations of Buyer and Seller and their respective 
Representatives, and not by independent review.  Buyer and Seller each shall provide the 
Independent Accountants with their respective determinations of the Enrollment Disputed Items.  
In resolving any Enrollment Disputed Item, the Independent Accountants: (i) shall be bound by 
the principles set forth in this Section 2.07, (ii) shall not assign a value to any item greater than 
the greatest value for such item claimed by either Party or less than the smallest value for such 
item claimed by either Party, and (iii) shall act as an expert and not an arbitrator.  The Parties 
shall instruct the Independent Accountants to deliver to each of Buyer and Seller a written 
statement setting forth its resolution of the dispute within thirty (30) days of the submission of 
the dispute to such firm, which resolution, absent manifest error, shall be binding and conclusive 
on the parties and not subject to appeal or further review.  The Enrollment Notice shall be 
modified if necessary to reflect such determination by the Independent Accountants, as well as 
the resolution by or on behalf of the parties of any Enrollment Disputed Item.  All Enrollment 
Disputed Items that are resolved between Seller and Buyer and all Enrollment Disputed Items 
that are determined by the Independent Accountants will be final, conclusive and binding on the 
Parties hereto and may be entered in any Court of competent jurisdiction, and each of the Parties 
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hereto agrees that it shall not have any right to, and shall not, institute any Action of any kind 
challenging such determination or with respect to the matters that are the subject of this Section 

2.07.  The other Party’s only defense to such a request for enforcement shall be fraud by or upon 
the Independent Accountant or manifest error.  Absent such fraud or manifest error, such other 
party shall reimburse the Party seeking enforcement for all of its expenses related to the 
enforcement of the Independent Accountant’s determination.  The fees and costs of the 
Independent Accountants shall follow the methodology set forth in Section 2.07(b).  The fees 
and costs of the Independent Accountants, if one is required, shall be borne by Buyer, on the one 
hand, and Seller, on the other hand, in inverse proportion as they may prevail on the matters 
resolved by the Independent Accountants, which proportionate allocation will also be determined 
by the Independent Accountants.   

(e) If the Closing Enrollment results in a decrease in the Closing Cash 
Purchase Price pursuant to Section 2.05, then Seller shall pay the amount of such decrease to 
Buyer in cash or other immediately available funds within five (5) Business Days of 
determination of the Closing Enrollment.  If the Closing Enrollment results in an increase in the 
Closing Cash Purchase Price pursuant to Section 2.05, then Buyer shall pay the amount of such 
excess to Seller in cash or other immediately available funds within five (5) Business Days of 
determination of the Closing Enrollment.  If the Closing Acquired Cash Amount exceeds the 
Estimated Acquired Cash Amount, then Buyer shall pay the amount of such excess to Seller in 
cash or other immediately available funds within five (5) Business Days of determination of the 
Closing Acquired Cash Amount.  If the Estimated Acquired Cash Amount exceeds the Closing 
Acquired Cash Amount, then Seller shall pay the amount of such excess to Buyer in cash or 
other immediately available funds within five (5) Business Days of determination of the Closing 
Acquired Cash Amount.  If the Closing Working Capital is greater than the Estimated Working 
Capital, then Buyer shall pay the amount of such excess to Seller in cash or other immediately 
available funds within five (5) Business Days of determination of the Closing Working Capital.  
If the Estimated Working Capital is greater than the Closing Working Capital, then Seller shall 
pay the amount of such excess to Buyer in cash or other immediately available funds within five 
(5) Business Days of determination of the Closing Working Capital.  For the avoidance of doubt, 
if Seller fails to promptly pay any amounts due to Buyer under this Section 2.07(e), Buyer may 
demand that such amount be paid to Buyer from the Escrow Fund in accordance with the Escrow 
Agreement and the Seller shall promptly thereafter deposit such amount into the Escrow Fund. 

Section 2.08 Determination of Working Capital Purchase Price Adjustment. 

(a) At least ten (10) Business Days prior to the Closing Date, Seller shall have 
delivered to Buyer a written statement (the “Estimated Closing Statement”) setting forth Seller’s 
good faith estimate of Working Capital (the “Estimated Working Capital”) determined in 
accordance with the Working Capital Methodologies along with reasonable supporting detail to 
evidence the calculation thereof.  

(b) On or after the first (1st) anniversary of the Closing Date, but no later than 
thirty (30) calendar days following the first (1st) anniversary of the Closing Date, Buyer shall 
prepare and deliver to Seller a statement (the “Closing Statement”) setting forth (i) Buyer’s 
calculation of Acquired Cash (the “Final Acquired Cash Amount”) and (ii) Buyer’s calculation 
of the Working Capital (the “Final Working Capital”) determined in accordance with the 
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Working Capital Methodologies, along with reasonable supporting detail as part of the Closing 
Statement to evidence the calculation thereof.     

(c) Seller shall have thirty (30) days following Buyer’s delivery of the 
Closing Statement (the “Review Period”) to review the same.  If Seller objects to any portion of 
the Closing Statement on or before the expiration of the Review Period, Seller shall deliver to 
Buyer a written statement setting forth in reasonable detail and accompanied by reasonable 
supporting information, its objection to the Closing Statement (the “Closing Statement 
Objection Notice”).  During the Review Period, Buyer shall upon reasonable advance notice and 
during normal business hours permit Seller and its Representatives to have reasonable access to 
the books, records and other documents (including work papers, schedules, financial statements, 
memoranda, etc.) and shall reasonably cooperate with Seller in obtaining work papers from 
Buyer’s accountants pertaining to or used in connection with the preparation of the Closing 
Statement and calculation of the Final Acquired Cash Amount and Final Working Capital, and 
provide Seller with copies thereof (as reasonably requested by Seller).  If Seller does not deliver 
a Closing Statement Objection Notice to Buyer on or before the expiration of the Review Period, 
Seller shall be deemed to have accepted the Closing Statement and the calculations therein in full. 
Any determination set forth on the Closing Statement which is not specifically objected to in the 
Closing Statement Objection Notice shall be deemed accepted by Seller and shall be final and 
binding upon Seller upon delivery of the Closing Statement Objection Notice. 

(d) In the event that Seller delivers a Closing Statement Objection Notice 
objecting to all or any portion of the Closing Statement within the Review Period, Buyer and 
Seller shall promptly meet and in good faith attempt to resolve such objections.  Any such 
objections set forth in the Closing Statement Objection Notice which cannot be resolved between 
Buyer and Seller within thirty (30) days following Buyer’s receipt of the Closing Statement 
Objection Notice (the “Closing Statement Disputed Items”) shall be resolved in accordance with 
this Section 2.08(d).  Should Seller and Buyer not be able to resolve such Closing Statement 
Disputed Items within the thirty (30) day period described above, either party may submit the 
matter to the Independent Accountants for review and resolution, with instructions to complete 
the same as promptly as practicable, but in any event within thirty (30) days of its engagement, 
and to resolve any objections consistent with the terms of this Agreement, including making the 
calculations in accordance with the Working Capital Methodologies.  The Independent 
Accountants shall only have authority to make determinations in respect of Closing Statement 
Disputed Items, and all determinations shall be based solely on the presentations of Buyer and 
Seller and their respective representatives, and not by independent review.  Buyer and Seller 
each shall provide the Independent Accountants with their respective determinations of the 
Closing Statement Disputed Items.  In resolving any Closing Statement Disputed Item, the 
Independent Accountants: (i) shall be bound by the principles set forth in this Section 2.08, (ii) 
shall not assign a value to any item greater than the greatest value for such item claimed by either 
Party or less than the smallest value for such item claimed by either Party, and (iii) shall act as an 
expert and not an arbitrator.  The Parties shall instruct the Independent Accountants to deliver to 
each of Buyer and Seller a written statement setting forth its resolution of the dispute within 
thirty (30) days of the submission of the dispute to such firm, which resolution, absent manifest 
error, shall be binding and conclusive on the parties and not subject to appeal or further review.  
The Closing Statement shall be modified if necessary to reflect such determination by the 
Independent Accountants, as well as the resolution by or on behalf of the parties of any Closing 
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Statement Disputed Item.  All Closing Statement Disputed Items that are resolved between Seller 
and Buyer and all Closing Statement Disputed Items that are determined by the Independent 
Accountants will be final, conclusive and binding on the Parties hereto and may be entered in 
any Court of competent jurisdiction, and each of the Parties hereto agrees that it shall not have 
any right to, and shall not, institute any Action of any kind challenging such determination or 
with respect to the matters that are the subject of this Section 2.08.  The other Party’s only 
defense to such a request for enforcement shall be fraud by or upon the Independent Accountant 
or manifest error.  Absent such fraud or manifest error, such other party shall reimburse the Party 
seeking enforcement for all of its expenses related to the enforcement of the Independent 
Accountant’s determination.  The fees and costs of the Independent Accountants, if one is 
required, shall be borne by Buyer, on the one hand, and Seller, on the other hand, in inverse 
proportion as they may prevail on the matters resolved by the Independent Accountants, which 
proportionate allocation will also be determined by the Independent Accountants. 

(e) Determinations; Adjustments.  If the Final Working Capital as finally 
determined pursuant to this Section 2.08 is greater than the Closing Working Capital, Buyer 
shall pay to Seller the full amount by which the Final Working Capital is greater than the Closing 
Working Capital in accordance with Section 2.08(f).  If Final Working Capital as finally 
determined pursuant to this Section 2.08 is less than the Closing Working Capital, Seller shall 
pay to Buyer the full amount by which the Closing Working Capital is greater than Final 
Working Capital in accordance with Section 2.08(f).  If the Final Acquired Cash Amount as 
finally determined pursuant to this Section 2.08 is greater than the Closing Acquired Cash 
Amount, Buyer shall pay to Seller the full amount by which Final Acquired Cash Amount 
exceeds Closing Acquired Cash Amount in accordance with Section 2.08(f).  If the Final 
Acquired Cash  Amount as finally determined pursuant to this Section 2.08 is less than the 
Closing Acquired Cash Amount, Seller shall pay to Buyer the full amount by which Closing 
Acquired Cash Amount exceeds Final Acquired Amount in accordance with Section 2.08(f).  
For the avoidance of doubt, if Seller fails to promptly pay any amounts due to Buyer under this 
Section 2.08(e), Buyer may demand that such amount be paid to Buyer from the Escrow Fund in 
accordance with the Escrow Agreement and the Seller shall promptly thereafter deposit such 
amount into the Escrow Fund. 

(f) Final Payments.  The amount (if any) owed to Seller, on the one hand, or 
to Buyer, on the other hand, pursuant to Section 2.08(e) shall be referred to as the “Final 
Closing Adjustment.”  If Buyer is obligated to pay the Final Closing Adjustment, it shall make 
payment to Seller in cash by wire transfer of immediately available funds to an account or 
accounts designated by Seller.  If Seller is obligated to pay the Final Closing Adjustment, Seller 
shall make payment to Buyer in cash by wire transfer of immediately available funds to an 
account or accounts designated by Buyer.  Any payment required under this Section 2.08(f) shall 
be made within five (5) Business Days of the final determination of the Final Closing 
Adjustment.  For the avoidance of doubt, if Seller fails to promptly pay any amounts due to 
Buyer under this Section 2.08(f), Buyer may demand that such amount be paid to Buyer from the 
Escrow Fund in accordance with the Escrow Agreement and the Seller shall promptly thereafter 
deposit such amount into the Escrow Fund. 

Section 2.09 Allocation of Purchase Price.  Within sixty (60) days after Closing, 
Buyer shall prepare and deliver to Seller a proposed allocation of the total consideration to be 
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paid to Seller by Buyer pursuant to this Agreement for the Purchased Assets, which shall include 
relevant Assumed Liabilities, in accordance with Section 1060 of the Code and the Treasury 
Regulations promulgated thereunder (and any similar provision of Law, as appropriate) (the 
“Purchase Price Allocation”). In the event that Seller objects to the Purchase Price Allocation, 
Seller shall notify Buyer of such objection within twenty (20) days of receipt of the Purchase 
Price Allocation and the parties will endeavor to resolve such dispute in good faith. In the event 
that Buyer and Seller agree on the Purchase Price Allocation (or if Seller does not object within 
the twenty (20)-day period described above), each of Seller and Buyer and their respective 
Affiliates shall report and file Tax Returns, in all respects and for all Tax purposes consistent 
with such mutually agreed upon allocation, and neither Seller nor Buyer shall take any position 
(whether in audits, Tax Returns, or otherwise) which is inconsistent with such allocation, except 
as otherwise required by applicable Law or a determination within the meaning of Section 1313 
of the Code. In the event that Buyer and Seller do not agree on the Purchase Price Allocation, the 
items in dispute shall be referred to the Independent Accountant for a determination that is final 
and binding on the Parties. 

Section 2.10 Third Party Consents.  Subject to Section 6.08(a) and Section 6.08(d), 
Seller, with Buyer’s reasonable cooperation, shall use reasonable best efforts to give all notices 
to, and obtain all consents from all third parties that are described on Section 4.04 of the 
Disclosure Schedules.  To the extent that Seller’s or its Subsidiaries’ rights under any Contract 
constituting a Purchased Asset, or any other Purchased Asset, may not be assigned to Buyer 
without the consent of another Person which has not been obtained prior to the Closing, this 
Agreement shall not constitute an agreement to assign the same if an attempted assignment 
would constitute a breach thereof or be unlawful, and Seller and Buyer shall, at Seller’s expense, 
cooperate in good faith and shall use their respective reasonable best efforts to obtain any such 
required consent(s) as promptly as possible.  If any such consent shall not be obtained or if any 
attempted assignment would be ineffective or would impair Buyer’s rights under the Purchased 
Asset in question so that Buyer would not in effect acquire the benefit of all such rights, Seller or 
its Subsidiaries, as applicable, to the maximum extent permitted by Law and the Purchased Asset, 
shall act after the Closing at Seller’s sole cost and expense, as Buyer’s agent in order to obtain 
for Buyer the benefits thereunder and shall cooperate, to the maximum extent permitted by Law 
and the Purchased Asset, with Buyer in any other reasonable arrangement designed to provide 
such benefits to Buyer.  Notwithstanding any provision in this Section 2.10 to the contrary, 
Buyer shall not be deemed to have waived its rights under Section 7.02(b) hereof unless and 
until Buyer either provides written waivers thereof or elects to proceed to consummate the 
transactions contemplated by this Agreement at the Closing. 

Section 2.11 Withholding.  Buyer shall be entitled to deduct and withhold from the 
consideration and any other amounts otherwise payable pursuant to this Agreement to Seller or 
any other Person such amounts as Buyer is required to deduct and withhold under the Code, or 
any Tax Law, with respect to the making of such payment. To the extent that amounts are so 
withheld, such withheld amounts shall be treated for all purposes of this Agreement as having 
been paid to the Person in respect of whom such deduction and withholding was made. Prior to 
any such withholding, Buyer shall give notice to Seller at least five (5) Business Days prior to 
Closing and will consult in good faith with Seller. 
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ARTICLE III 

 

CLOSING 

Section 3.01 Closing.  Subject to the terms and conditions of this Agreement, the 
consummation of the sale, assignment, transfer, conveyance and delivery of the Purchased 
Assets, and the assumption of the Assumed Liabilities (the “Closing”) shall take place remotely 
via the exchange of executed documents and other deliverables on the later of (i) the first 
calendar day of the first month following the date on which all of the conditions to Closing set 
forth in Article VII are either satisfied or waived (other than conditions which, by their nature, 
are to be satisfied on the Closing Date) or (ii) the earlier of (A) a Business Day during the 
Marketing Period to be specified by Buyer on no less than two (2) Business Days’ notice to the 
Seller (it being understood that such date may be conditioned upon the simultaneous completion 
of the Financing), and (B) the third (3rd) Business Day following the final day of the Marketing 
Period, or at such other time, date or place as Seller and Buyer may mutually agree upon in 
writing; provided, however, that Buyer may, in its sole discretion, elect that the Closing shall 
take place on the first Business Day of the first month following the month during which the 
Closing otherwise would occur pursuant to clauses (i) and (ii) of this first sentence of this 
Section 3.01.  The date on which the Closing actually occurs is herein referred to as the “Closing 
Date.”  If the Closing occurs on a day other than the first calendar day of a month, the Closing 
shall be deemed to have occurred and to be effective as of 12:01 a.m. on the first calendar day of 
the month during which the Closing otherwise would occur pursuant to the first sentence of this  
Section 3.01 (the “Effective Time”).   

Section 3.02 Closing Deliverables.  At the Closing, Seller shall deliver to Buyer the 
documents set forth in Section 7.02 and Buyer shall deliver to Seller the documents set forth in 
Section 7.03. 

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES OF SELLER  

Except as set forth in the Disclosure Schedules, Seller hereby represents and warrants to 
Buyer that the statements contained in this Article IV are true and correct as of the Signing Date 
and as of the Closing Date, except to the extent that any such representation or warranty refers to 
a specified date, in which event such representation or warranty shall be true and correct as of 
such specified date.  The Disclosure Schedules have been arranged in separately numbered 
sections corresponding to the Sections of this Article IV; however, the disclosure of any item in 
any section of the Schedules shall be deemed to incorporate by reference all information 
disclosed in any other section of the Schedules to which the relevance of such item is reasonably 
apparent on its face.  Capitalized terms used in the Disclosure Schedules and not otherwise 
defined therein have the meanings given to them in this Agreement. 

Section 4.01 Organization and Qualification.  Seller is a New York not-for-profit 
corporation duly organized, validly existing and in good standing under the Laws of the State of 
New York and has full corporate power and authority to own, operate or lease the properties and 
assets now owned, operated or leased by it and to carry on the Business as currently conducted.  
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Section 4.01 of the Disclosure Schedules sets forth each jurisdiction in which Seller is licensed 
or qualified to do business as a foreign corporation, and Seller is duly licensed or qualified to do 
business and is in good standing in each jurisdiction in which the ownership of the Purchased 
Assets or the operation of the Business as currently conducted makes such licensing or 
qualification necessary, except where the failure to so qualify would not, individually or in the 
aggregate, reasonably be expected to have a Material Adverse Effect. 

Section 4.02 Subsidiaries. 

(a) The name and the authorized, issued and outstanding capital stock or other 
equity interests, as applicable, of each of Seller’s Subsidiaries is listed on Section 4.02(a) of the 
Disclosure Schedules.  Neither Seller nor any of its Subsidiaries owns, directly or indirectly, any 
capital stock of, or equity ownership or voting interest in, any Person (other than one of Seller’s 
Subsidiaries).  Each of the issued and outstanding membership interests, shares of capital stock 
or other securities, as applicable, of each of Seller’s Subsidiaries is duly authorized, validly 
issued, fully paid and non-assessable (to the extent applicable) and Seller is the direct or indirect 
owner of all of the membership interests in, or capital stock or other securities of, each of such 
Subsidiary, free and clear of all Encumbrances other than restrictions on transfer imposed by 
federal and state securities Laws.  There are no (i) outstanding subscriptions, options, warrants, 
commitments, preemptive rights, agreements, arrangements or rights of any kind to acquire from 
any of Seller’s Subsidiaries, or that obligate any of Seller’s Subsidiaries to issue or register, or 
that restrict the transfer or voting of, any membership interest, capital stock or other security of, 
or any securities convertible into or exchangeable for membership interests, shares of capital 
stock or other securities, as applicable, of Seller’s Subsidiaries, (ii) outstanding securities 
convertible into or exercisable or exchangeable for any capital stock of any class or other equity 
interests or security of any of Seller’s Subsidiaries, (iii) obligations of Seller or any of its 
Subsidiaries to grant, extend or enter into any subscription, warrant, right, convertible or 
exchangeable security, preemptive rights, rights of first refusal or offer, conversion rights, 
exchange rights or other similar agreement or commitment relating to any capital stock of, or 
other equity, membership or voting interests (including any voting debt) in, Seller’s Subsidiaries, 
or (iv) dividends or similar distributions which have accrued or been declared but are unpaid on 
the capital stock, membership interests or other equity securities of Seller’s Subsidiaries and 
neither Seller nor any of its Subsidiaries is subject to any obligation (contingent or otherwise) to 
pay any dividend or otherwise to make any distribution or payment to any current or former 
holder of Seller’s Subsidiaries’ capital stock, membership interests or other equity securities.  
Neither Seller nor any of its Subsidiaries has any outstanding bonds, debentures, notes or other 
obligations, pursuant to which the holders would have the right to vote with the holders of capital 
stock of any such Subsidiary on any matter.   

(b) Each of Sellers’ Subsidiaries is duly formed, validly existing and in good 
standing under the Laws of its jurisdiction of organization and has all requisite entity power and 
authority to own, operate and lease its properties and assets and to carry on its business as 
currently conducted.  If applicable, each such Subsidiary is duly licensed or qualified to do 
business as a foreign entity and is in good standing under the Laws of each jurisdiction listed on 
Section 4.02(b) of the Disclosure Schedules and each other jurisdiction in which the character of 
its properties or assets or in which the transaction of its business makes such licensing or 
qualification necessary, except where the failure to so qualify would not, individually or in the 
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aggregate, reasonably be expected to have a Material Adverse Effect.  Seller has delivered or 
made available to Buyer complete and correct copies of the organizational documents of Seller 
and its Subsidiaries as amended to date. 

Section 4.03 Authority.  Seller has full corporate power and authority to enter into this 
Agreement and the other Transaction Documents to which it is or will be a party, to carry out its 
obligations hereunder and thereunder and to consummate the transactions contemplated hereby 
and thereby.  The execution and delivery by Seller of this Agreement and any other Transaction 
Document to which Seller is or will be a party, the performance by Seller and its Subsidiaries of 
their obligations hereunder and thereunder and the consummation by Seller and its Subsidiaries 
of the transactions contemplated hereby and thereby have been duly authorized by all requisite 
corporate action on the part of such Persons, and no other proceedings on the part of such 
Persons are requisite to authorize the execution, delivery and performance thereof by such 
Person.  This Agreement has been duly executed and delivered by Seller, and (assuming due 
authorization, execution and delivery by Buyer) this Agreement constitutes a legal, valid and 
binding obligation of Seller, enforceable against Seller in accordance with its terms, except as 
such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or 
similar Laws affecting creditors’ rights generally and by general equitable principles (regardless 
of whether enforcement is sought in a proceeding at law or in equity).  When each other 
Transaction Document to which Seller is or will be a party has been duly executed and delivered 
by Seller (assuming due authorization, execution and delivery by each other party thereto), such 
Transaction Document will constitute a legal and binding obligation of Seller, enforceable 
against it in accordance with its terms, except as such enforceability may be limited by 
bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights 
generally and by general equitable principles (regardless of whether enforcement is sought in a 
proceeding at law or in equity). 

Section 4.04 No Conflicts; Consents.  The execution and delivery by Seller of this 
Agreement and the other Transaction Documents to which it is or will be a party, and the 
consummation of the transactions contemplated hereby and thereby, and performance by Seller 
or any of its Subsidiaries of the obligations hereunder and thereunder, do not and will not: (a) 
conflict with or result in a violation or breach of, or default under, any provision of the certificate 
of incorporation, bylaws, operating agreement or other organizational documents of Seller or its 
Subsidiaries; (b) conflict with or result in a violation or breach of any provision of any Law or 
Order applicable to Seller, its Subsidiaries, the Business or the Purchased Assets; (c) require the 
consent, notice or other action by any Person under, conflict with, result in a violation or breach 
of, constitute a default or an event that, with or without notice or lapse of time or both, would 
constitute a default under, result in the termination or acceleration of or create in any party a 
right of purchase, sale, acceleration, termination, modification or cancellation under, any 
Material Contract or Permit to which Seller or its Subsidiaries is a party or by which any of them 
or the Purchased Assets are bound or affected (for purposes of this Section 4.04(c), in each case, 
without giving effect to Section 2.10 and, for the avoidance of doubt, including any Material 
Contracts which are Excluded Contracts); or (d) result in the creation or imposition of any 
Encumbrance on the Purchased Assets.  No consent, approval, Permit, Order, declaration or 
filing with, or notice to, any Governmental Authority is required by or with respect to Seller or 
its Subsidiaries in connection with the execution and delivery of this Agreement or any of the 
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other Transaction Documents and the performance and consummation by Seller or its 
Subsidiaries of the transactions contemplated hereby and thereby. 

Section 4.05 Financial Statements.   

(a) Section 4.05(a) of the Disclosure Schedules contains complete and correct 
copies of the audited consolidated financial statements consisting of the balance sheet of Seller 
as at December 31st in each of the 2016, 2015 and 2014 fiscal years and the related statements of 
operations, changes of net assets and cash flows, including the notes thereto, and schedules 
thereto, accompanied by the reports thereon of the Seller’s independent auditors for the years 
then ended (the “Audited Financial Statements”), and unaudited consolidated financial 
statements consisting of the balance sheet of Seller as at June 30, 2017 and the related statements 
of operations, changes of net assets and cash flows, including the notes thereto, and schedules 
thereto, accompanied by the reports thereon of the Seller’s independent auditors, for the six-
month period then ended and comparable prior period (the “Interim Financial Statements” and 
together with the Audited Financial Statements, the “Financial Statements”).  The Financial 
Statements have been, and any additional financial statements delivered pursuant to Section 

6.22(d) (together with the Financial Statements, the “Financial Statement Deliverables”) will be 
prepared from the books and records of Seller and have been, or will be, as applicable, prepared 
in accordance with GAAP applied on a consistent basis throughout the period involved, subject, 
in the case of the Interim Financial Statements, to normal and recurring year-end adjustments 
(none of which year-end adjustments would, alone or in the aggregate, be material to Seller) and 
the absence of notes.  The Financial Statement Deliverables fairly and accurately present, or will 
fairly and accurately present when delivered and at all times thereafter, in all material respects 
the consolidated financial condition of Seller and its Subsidiaries as of the respective dates they 
were prepared and the results of the operations, equity and cash flows of Seller and its 
Subsidiaries for the periods indicated.  The consolidated balance sheet of Seller as of December 
31, 2016 is referred to herein as the “Balance Sheet” and the date thereof as the “Balance Sheet 
Date”. 

(b) Seller and its Subsidiaries do not have any Liabilities, except for (i) 
Liabilities specifically disclosed, reflected in or reserved against in the Balance Sheet, (ii) 
Liabilities arising from executory obligations under Contracts to which Seller, any of its 
Subsidiaries or any of their respective assets may be bound that were entered into in the ordinary 
course of business, other than any such Liabilities resulting from a breach of such Contracts, (iii) 
Liabilities disclosed on Section 4.05(b) of the Disclosure Schedules, (iv) Liabilities which have 
arisen in the ordinary course of business and consistent with past practice since the Balance 
Sheet Date, none of which is a material Liability arising from a breach of contract, breach of 
warranty, tort, infringement, action or a violation of Law and (v) Liabilities under this 
Agreement. 

(c) Seller and its Subsidiaries maintain, and during the last three (3) years 
have maintained, systems of internal accounting controls sufficient to provide reasonable 
assurances regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with GAAP in all material respects, including but 
not limited to internal accounting controls sufficient to provide reasonable assurance that: (A) 
transactions are executed in accordance with management’s general or specific authorization; (B) 
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transactions are recorded as necessary to permit the preparation of financial statements of Seller 
and its Subsidiaries in conformity with GAAP and maintain accountability for assets; and (C) the 
recorded accountability for assets is maintained at reasonable intervals and appropriate action is 
taken with respect to any differences.  During the last three (3) years (i) no complaints from any 
source outside Seller or its Subsidiaries regarding accounting, internal accounting controls or 
auditing matters relating to Seller or any of its Subsidiaries, and (ii) no concerns from any 
employees of Seller or its Subsidiaries regarding questionable accounting or auditing matters 
relating to Seller or its Subsidiaries, have been received by Seller or any of its Subsidiaries or 
members of the management of Seller or its Subsidiaries.  

(d) The accounts receivable and other receivables reflected on the Audited 
Financial Statements, and those arising in the ordinary course of business after the date thereof, 
(i) are calculated in accordance with GAAP, (ii) are valid receivables that have arisen from bona 
fide transactions in the ordinary course of business, (iii) are not subject to any counterclaims, 
setoffs, adjustments, defenses, security interests or Encumbrances and (iv) have not been 
factored or sold. 

(e) Other than the Indebtedness as set forth in Section 4.05(e) of the 
Disclosure Schedules, Seller and its Subsidiaries have no other outstanding Indebtedness.  There 
exists no Indebtedness owed by Seller to any of its Subsidiaries or any of Seller’s Subsidiaries to 
Seller. 

Section 4.06 Absence of Certain Changes, Events and Conditions.  Except as 
otherwise contemplated by this Agreement, during the period since December 31, 2016, Seller 
and its Subsidiaries have operated the Business in the ordinary course of business consistent with 
past practice and there has not been, with respect to the Business or the Purchased Assets, any: 

(a) event, occurrence or development that has had, or could reasonably be 
expected to have, a Material Adverse Effect; 

(b) sale, lease, exchange, license, mortgage, pledge, subjection to any 
Encumbrance, transfer or other disposition of any of the Purchased Assets; 

(c) amendment of the organizational documents of Seller or its Subsidiaries; 

(d) cancellation, amendment, compromise, termination, release or waiver of 
any debts, rights or claims relating to the Business or the Purchased Assets; 

(e) incurrence of any Indebtedness or the making of any loans, advances or 
guarantees, in each case affecting the Business or the Purchased Assets, except in the ordinary 
course of business consistent with past practice; 

(f) deferral of any capital expenditure or authorization of, or the making of 
any, capital expenditures for the Business in an aggregate amount exceeding Ten Million Dollars 
($10,000,000); 

(g) imposition of any Encumbrance upon any of the Purchased Assets, except 
for Permitted Encumbrances; 
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(h) increase in the bonus targets or payments, wages, salaries, severance 
payments, change in control payments or other compensation or fringe benefits of any employees, 
other than in the ordinary course of business; 

(i) adoption, termination, amendment or modification of any Seller Employee 
Plan, other than actions in the ordinary course of business and the effect of which in the 
aggregate would not increase the obligations of Seller or its Subsidiaries by more than two 
percent (2%) of its existing annual obligations to such plans; 

(j) adoption of any plan of merger, consolidation, reorganization, liquidation 
or dissolution or filing of a petition in bankruptcy under any provisions of federal or state 
bankruptcy Law or consent to the filing of any bankruptcy petition against it under any similar 
Law; 

(k) purchase or other acquisition (by merger, exchange, consolidation, 
acquisition of stock or assets or otherwise), or sale, lease or disposal, of any property, material 
asset, corporation, partnership, joint venture, limited liability company or other business 
organization or division or material assets thereof, other than in the ordinary course of business 
consistent with past practice;  

(l) entry into any agreement which limits the scope or conduct of the 
operations or prospects of the Business other than in the ordinary course of business consistent 
with past practice; 

(m) entry into any transaction with any Affiliate of Seller (other than its 
Subsidiaries) or any officers or directors of Seller or its Subsidiaries;  

(n) (i) amendment, waiver, modification or consent to the termination of any 
Material Contract, or amendment, waiver, modification or consent to the termination of Seller’s 
or its Subsidiaries’ rights thereunder other than in the ordinary course of business consistent with 
past practice or (ii) entry into any Material Contract in connection with the Business or the 
Purchased Assets other than in the ordinary course of business consistent with past practice; 

(o) change in any material Tax or financial accounting methods, practices, 
policies or principles or elections from those utilized in the preparation of the Audited Financial 
Statements, other than any such changes as may be required under GAAP;  

(p) payment, discharge or satisfaction of any claim or Liability relating to the 
Business or the Purchased Assets, other than the payment, discharge or satisfaction, in the 
ordinary course of business consistent with past practice, of Liabilities reflected or reserved 
against on the Balance Sheet or subsequently incurred in the ordinary course of business 
consistent with past practice;  

(q) lapse of any existing policy of insurance relating to the Business or the 
Purchased Assets; 

(r) lapse of any right relating to or arising out of Purchased Intellectual 
Property or any other Intellectual Property material to the Business;  
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(s) acceleration of the collection of or discounting of any accounts receivable 
and other receivables reflected on the Audited Financial Statements, delay in the payment of 
liabilities that would become Assumed Liabilities or deferment of expenses, or other increase in 
the cash on hand in connection with the Business, except in the ordinary course of business 
consistent with past practice; 

(t) commencement or settlement of any Action relating to the Business, the 
Purchased Assets or the Assumed Liabilities, except for settlements of Actions or potential 
Actions in the ordinary course of business consistent with past practice and so long as such 
settlement will not create any material obligation on behalf of Buyer following the Closing;  

(u) conclusion of or agreement to any corrective action plans, consents, 
decrees, actions or Orders, other than in the ordinary course of business consistent with past 
practice;  

(v) change in or revocation of any material Tax election; settlement or 
compromise of any material claim or assessment in respect of Taxes; surrender of any right to 
claim a material Tax refund; amendment to any material position on a Tax return; change in any 
Tax accounting method; entrance into any closing agreement relating to any material Tax; or 
consent to any extension or waiver of the statute of limitations period applicable to any material 
Tax claim or assessment; or 

(w) commitment or agreement to do any of the foregoing, or any action or 
omission that would result in any of the foregoing. 

Section 4.07 Contracts. 

(a) Section 4.07(a) of the Disclosure Schedules lists each Provider Contract 
pursuant to which Seller has paid or received in excess of Ten Million Dollars 
($10,000,000),with respect to Provider Contracts with facilities, and Two Million Dollars 
($2,000,000), with respect to Provider Contracts with non-facilities, in the twelve (12) month 
period ended June 30, 2017 (each such Provider Contract, a “Material Provider Contract”). 

(b) Section 4.07(b) of the Disclosure Schedules, by applicable subsection, 
sets forth a correct and complete list of each of the following Contracts (including all 
amendments or modifications thereto) (x) by which any of the Purchased Assets are bound or 
affected or (y) to which Seller or its Subsidiaries is a party or by which it is bound in connection 
with the Business or the Purchased Assets (collectively with the Material Provider Contracts, the 
Real Property Leases and any agreement that addresses the provisions for business associate 
contracts required by 45 C.F.R. § 164.504(e) or § 164.314(a), as amended, the “Material 
Contracts”): 

(i) all employment or other personal services Contracts providing for 
annual compensation in excess of One Hundred Thousand Dollars ($100,000), other than 
any such Contract that may be canceled by Seller or its Subsidiary without penalty upon 
no more than ninety (90) days’ notice; 
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(ii) all Contracts with any Governmental Authority including (A) the 
Payor Contracts, (B) any power of attorney granted by Seller or any of its Subsidiaries to 
any Governmental Authority or other Person, and (C) any Contract under which Seller or 
any of its Subsidiaries is, to the Knowledge of Seller, a subcontractor or downstream 
contractor under a Contract with any Governmental Authority;  

(iii) all Contracts between Seller and any Affiliate of Seller; 

(iv) all Contracts between Seller and a management contractor, as such 
term is defined in 10 N.Y.C.R.R. § 98-1.2(z); 

(v) Contracts involving shared risk arrangements, including 
reinsurance, coinsurance or retrocession treaties, to which Seller or any of its Subsidiaries 
is a party as a cedent, and any such terminated or expired Contracts under which there 
remains any outstanding Liability; 

(vi) Contracts with vendors providing for payments by or to Seller and 
its Subsidiaries in excess of Five Million Dollars ($5,000,000) during the fiscal year 
ended December 31, 2016; 

(vii) without duplication of clause (vi) above, Contracts with any 
suppliers accounting for at least Five Million Dollars ($5,000,000) in expenditures of 
Seller and its Subsidiaries for the fiscal year ended December 31, 2016; 

(viii) Contracts with any licensed producer or broker relating to the sale 
of Seller’s health plans providing for annual payments by Seller in excess of Five 
Hundred Thousand Dollars ($500,000); 

(ix) Contracts pursuant to which Seller or any of its Subsidiaries has 
continuing indemnification, “earn-out” or other contingent payment Liabilities, including 
Contracts providing for indemnification to or from any Person with respect to Liabilities 
relating to any current or former business of Seller or any of its Subsidiaries; 

(x) Contracts or agreements relating to or evidencing Indebtedness of 
Seller or any of its Subsidiaries or any mortgage, pledge, indenture or security agreement 
or similar arrangement constituting an Encumbrance on the Purchased Assets;  

(xi) any lease (capital or operating) or license, that is not a Real 
Property Lease, under which Seller or any of its Subsidiaries is the lessee and is obligated 
to make payments in excess of One Million Dollars ($1,000,000) per annum; 

(xii) Contracts for the sale or purchase of (A) personal property having 
a value individually, with respect to outstanding sale or purchase obligations thereunder, 
in excess of One Million Dollars ($1,000,000) or (B) the equity interests or a material 
portion of the assets of any Person or any other acquisition, divestiture, merger, 
consolidation or business combination transaction; 
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(xiii) Contracts that (A) purport to restrict or limit in any respect or 
contain limitations on (x) the ability of Seller or any of its Subsidiaries or their respective 
employees to freely compete in any line of business or to solicit customers, suppliers or 
any other business, anywhere in the world (other than customer contracts and non-
disclosure agreements entered into in the ordinary course of business that contain 
employee non-solicitation obligations) or (y) the manner in which, or the localities in 
which, Seller or any of its Subsidiaries may operate, (B) provide “most favored nation” or 
similar status to any customer or provider, (C) contain any exclusivity provision binding 
on Seller or any of its Subsidiaries or that materially limit or purport to limit the ability of 
the Business or Seller or any of its Subsidiaries to own, operate, sell, transfer, pledge or 
otherwise dispose of any assets or property, (D) require the purchase of any product or 
service exclusively from a single party or grant exclusive rights to marketing or 
distribution or (E) grant to any Person (other than Seller or any of its Subsidiaries) an 
option or a first refusal, first-offer or similar preferential right to purchase or acquire any 
assets which are material to Seller or any of its Subsidiaries; 

(xiv) Contracts relating to the creation, formation, operation, 
management or control of any partnership, joint venture or other similar entity to which 
Seller or any of its Subsidiaries is a party;  

(xv) any collective bargaining or other labor agreement, or Contracts 
setting forth any of the terms or conditions relating to, the employment, retention, change 
in control, transaction bonus, personal services, consulting, severance, golden parachute 
or similar Contract or engagement or termination thereof with respect to any director, 
officer, employee of Seller or any of its Subsidiaries, or any independent contractor, 
agent or consultant of Seller or any of its Subsidiaries; 

(xvi) Contracts concerning Business Intellectual Property, including 
agreements pursuant to which Seller or any of its Subsidiaries is a named party and 
licenses or is otherwise permitted to use, hold for use or register any rights under any 
Business Intellectual Property owned by a third party (but excluding licenses for off-the-
shelf Software having an acquisition price in the aggregate for all such related Software 
of less than One Million Dollars ($1,000,000)) and agreements pursuant to which Seller 
or any of its Subsidiaries grants licenses or otherwise permits any Person to use or 
register any Business Intellectual Property;  

(xvii) Contracts relating to the settlement of any Actions, other than (A) 
releases immaterial in nature or amount entered into with former employees or current or 
former independent contractors in the ordinary course of business, and (B) settlement 
agreements entered into more than three (3) years prior to the date of this Agreement 
under which none of Seller or its Subsidiaries have any continuing obligations or 
Liabilities equal to or greater than One Million Dollars ($1,000,000) or rights (excluding 
releases);  

(xviii) Contracts that relate to any off-balance sheet arrangements, loss 
sharing, or loss guarantee and contingent purchase transactions, special purpose entity 
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transactions or other similar transactions of Seller or any of its Subsidiaries, and any 
hedging, derivatives or similar Contracts or arrangements;  

(xix) any Contract pursuant to which Seller or any of its Subsidiaries 
provides practice management or otherwise manages the business of another Person in 
exchange for a management fee; 

(xx) Contracts that require capital expenditures in excess of Three 
Million Dollars ($3,000,000) and are not fully performed as of the date of this Agreement;  

(xxi) Contracts that require or are reasonably likely to require annual or 
one time payments or delivery of goods, services, materials, Intellectual Property or other 
assets from third parties to Seller or its Subsidiaries of at least Five Million Dollars 
($5,000,000), in each case that are not terminable for convenience by Seller or its 
Subsidiaries on ninety (90) days’ notice or less and that are not Contracts of a type that 
are described in another subsection of this Section 4.07(b); and 

(xxii) Contracts not otherwise disclosed in Section 4.07(b) of the 
Disclosure Schedules that are either material to Seller or any of its Subsidiaries, or were 
not entered into by Seller or any of its Subsidiaries in the ordinary course of business. 

(c) Seller has made available to Buyer accurate and complete copies of all 
Material Contracts with all amendments, waivers or other changes thereto. Each Material 
Contract is valid, enforceable and binding on Seller (or its Subsidiary party thereto) and, to the 
Knowledge of Seller, against each other party thereto in accordance with its terms and is in full 
force and effect, except as enforceability may be limited by bankruptcy, insolvency, 
reorganization, moratorium or similar Laws affecting creditors’ rights generally and by general 
equitable principles (regardless of whether enforcement is sought in a proceeding at law or in 
equity).  None of Seller nor any of its Subsidiaries party thereto or, to Seller’s Knowledge, any 
other party thereto is in breach of or default under (or is alleged to be in breach of or default 
under), or has provided or received any (i) notice of any intention to terminate, cancel or 
materially modify any Material Contract or (ii) claim for damages or indemnification with 
respect to the products or performance of services pursuant to any Material Contract.  To Seller’s 
Knowledge, no event or circumstance has occurred that, with notice or lapse of time or both, 
would result in a breach of or constitute an event of default under any Material Contract or result 
in a termination thereof or would cause or permit the acceleration or other changes of any right 
or obligation or the loss of any benefit thereunder. 

Section 4.08 Title to and Sufficiency of Purchased Assets; Leased Real Property.   

(a) Section 4.08(a) of the Disclosure Schedules sets forth all real property 
leased, licensed or occupied by Seller or its Subsidiaries and used in connection with the 
Business (collectively, the “Leased Real Property”), and a list, as of the date of this Agreement, 
of all leases, licenses and occupancy agreements for each Leased Real Property (collectively, the 
“Real Property Leases”).  The Real Property Leases constitute valid leasehold interests, are valid 
and binding on Seller or its Subsidiaries, and are in full force and effect.  Seller or its 
Subsidiaries are in peaceful and undisturbed possession of the property leased under the Real 



 

 
- 51 - 

Property Leases and there are no contractual or legal restrictions that preclude or restrict the 
ability of Seller or its Subsidiaries to use the Leased Real Property for the purposes for which 
they are currently being used.  The Leased Real Property is adequate and suitable for the 
purposes for which it is presently being used and Seller or its Subsidiaries have adequate rights 
of ingress and egress into and from each for the operation of the business of Seller or its 
Subsidiaries in the ordinary course.  None of the Real Property Leases, or the Leased Real 
Property thereunder, are subject to any prime, ground or master lease, mortgage, deed of trust or 
other Encumbrance or interest which would entitle the interest holder to interfere with or disturb 
the rights of Seller or its Subsidiaries under the Real Property Leases so long as no default under 
the applicable Real Property Lease exists, or if it is, then Seller or its Subsidiaries have delivered 
the appropriate subordination and non-disturbance agreement for the applicable Real Property 
Lease confirming that the rights of Seller or its Subsidiaries under the Real Property Lease will 
not be disturbed.  Neither Seller nor its Subsidiaries have collaterally assigned or granted any 
other security interest in the Leased Real Property or any interest therein.  Neither Seller nor its 
Subsidiaries have subleased, licensed or otherwise granted to any Person the right to use or 
occupy any portion of the Leased Real Property.  Neither Seller nor its Subsidiaries have granted 
any options or rights of first refusal to purchase or lease all or a portion of the Leased Real 
Property.  Neither Seller nor its Subsidiaries have received written notice indicating that the 
Leased Real Property, or the condition or use thereof, including the operation of Seller’s or its 
Subsidiaries’ business, or any of the buildings, structures, fixtures and other improvements 
thereon contravenes or violates any building, zoning, fire safety, health safety or other applicable 
Law, and the Leased Real Property is in good condition and repair and have been maintained in 
accordance with normal industry practice.  Neither Seller nor its Subsidiaries have received 
written notice of and there are no existing, proposed or threatened eminent domain or other 
proceedings that would result in the taking of all or any part of the Leased Real Property.  Seller 
hereby represents and warrants that neither Seller nor its Subsidiaries owns a fee interest in any 
real property other than the Seller Headquarters, which real property is owned by Seller’s 
Subsidiary, Rego Park LLC.   

(b) After giving effect to the transactions contemplated by this Agreement and 
the other Transaction Documents, the Purchased Assets (other than the assets set forth on 
Section 4.08(b) of the Disclosure Schedules) constitute all assets, services, properties, goodwill 
and rights (including intellectual property rights) which (i) were used in the Business 
immediately prior to the Closing and (ii) are necessary and sufficient to operate the Business 
following the Closing in the same manner as the Business is operated as of the Signing Date and 
immediately prior to the Closing. 

(c) All of the Purchased Assets are in satisfactory operating condition and 
repair for the uses to which they are being put, subject to ordinary wear and tear and ordinary 
maintenance requirements, and are usable in the ordinary course of business and conform in all 
material respects with all applicable Laws relating to their use and operation.  Seller and its 
Subsidiaries have good and marketable title to, a valid leasehold interest in, or a valid license to 
use, all of the Purchased Assets (whether real, personal, or mixed and whether tangible or 
intangible), free and clear of all Encumbrances except for the following (collectively referred to 
as “Permitted Encumbrances”): 
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(i) those items set forth in Section 4.08(b) of the Disclosure 
Schedules; 

(ii) liens for Taxes not yet due and payable as of the Closing Date; or 

(iii) mechanics’, carriers’, workmen’s, repairmen’s or other like liens 
arising under Law and incurred in the ordinary course of business consistent with past 
practice for amounts that are not delinquent and which are not, individually or in the 
aggregate, material to the Business or the Purchased Assets. 

Section 4.09 Intellectual Property.   

(a) Seller or one of its Subsidiaries exclusively owns (or has the right to use 
pursuant to an Assigned Contract) all Business Intellectual Property free and clear of any 
exclusive licenses and Encumbrances other than Permitted Encumbrances.  As of the date of this 
Agreement, the Purchased Intellectual Property is solely and exclusively owned by Seller or one 
of its Subsidiaries and is subsisting, valid, and has not expired, been cancelled, or abandoned, as 
applicable.  The Business Intellectual Property constitutes all of the Intellectual Property used in 
or reasonably necessary for the conduct of the Business as currently conducted or proposed to be 
conducted. 

(b) The conduct of the Business as currently conducted and as has been 
conducted does not and has not infringe(d), misappropriate(d) or otherwise violate(d) the 
Intellectual Property rights of any Person, nor does the Purchased Intellectual Property owned by 
Seller nor Seller’s products or services infringe, misappropriate or violate any Intellectual 
Property rights of any Person.  Neither Seller nor any of its Affiliates has received any written or, 
to Seller’s Knowledge, oral offer of a license or complaint, claim, demand or notice (i) alleging 
or implying that it has infringed or misappropriated any Intellectual Property rights of any third 
party (including any claim that Seller or its Subsidiaries must license or refrain from using any 
Intellectual Property rights of any third party), or (ii) contesting or seeking to deny or restrict or 
otherwise concerning the validity, use, ownership, registrability or enforceability of any Business 
Intellectual Property.  To Seller’s Knowledge, no Person is infringing, misappropriating or 
otherwise violating or has infringed, misappropriated or otherwise violated any Purchased 
Intellectual Property, and no such claims have been made by Seller or any of its Affiliates.   

(c) Section 4.09(c) of the Disclosure Schedules sets forth a complete and 
accurate list of all Registered Intellectual Property, indicating for each such item the registration 
or application number and the applicable filing jurisdiction, and the date of expiration on the use 
of such item or indication that such use is perpetual.   

(d) Section 4.09(d) of the Disclosure Schedules identifies each item of 
material Intellectual Property that is Licensed Intellectual Property, other than commercially 
available “off the shelf” Software that has not been modified or customized for use by Seller or 
its Subsidiaries, and lists all Contracts pertaining to Licensed Intellectual Property.  Seller has 
made available to Buyer correct and complete copies of all Contracts pursuant to which Seller or 
its Subsidiaries have received the right to use such Licensed Intellectual Property (as amended to 
date). 
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(e) Section 4.09(e) of the Disclosure Schedules lists all Contracts pursuant to 
which Seller has granted any license or option to any third party with respect to any Business 
Intellectual Property.  With respect to each Contract listed on Section 4.09(d) or Section 4.09(e) 
of the Disclosure Schedules, none of Seller, its Subsidiaries or any other party thereto is in 
material breach or default of, or has repudiated, any provision of the Contract.  All such 
Contracts shall be deemed “Assigned Contracts” for purposes of this Agreement. 

(f) Seller and its Subsidiaries have taken commercially reasonable actions 
consistent with industry-standard practice to protect in all material respects the confidentiality, 
integrity and security of all trade secrets and confidential information stored or contained in the 
Business Intellectual Property or transmitted thereby from any unauthorized use, access, 
destruction or modification, and to Seller’s Knowledge, no such use, access, destruction or 
modification has occurred. 

(g) Each item of Business Intellectual Property will be owned, licensed and 
available for use by Buyer on similar terms following the consummation of the transactions 
contemplated hereby as such items were owned, licensed and available for use to Seller and its 
Subsidiaries for the operation of the Business as operated prior to the consummation of the 
transactions contemplated hereby. 

(h) Seller and its Subsidiaries have sufficient rights to use all Software, 
middleware and systems, information technology equipment, and associated documentation used 
or held for use in connection with the operation of the Business (the “Business IT Assets”), all of 
which rights shall survive unchanged following the consummation of the transactions 
contemplated hereby.  The Business IT Assets operate and perform in all material respects in 
accordance with their documentation and functional specifications and otherwise as required in 
connection with the operation of the Business.  The Business IT Assets have not malfunctioned 
or failed in the past three (3) years, except for malfunctions or failures that would not reasonably 
be expected, individually or in the aggregate, to have a Material Adverse Effect. 

Section 4.10 Legal Proceedings; Orders. 

(a) There are no Actions pending or, to Seller’s Knowledge, threatened 
against (including by any public authority) or by Seller or any of its Subsidiaries (i) relating to or 
affecting the Business, the Purchased Assets or the Assumed Liabilities; or (ii) that challenge or 
seek to prevent, enjoin, restrain, prohibit or otherwise delay the execution and delivery by Seller 
of this Agreement or the consummation of the transactions contemplated hereby.  There is not 
currently, and in the past three (3) years there has not been, any Action against Seller or its 
Subsidiaries or relating to Seller, its Subsidiaries or the Business that is, or was, not fully covered 
by Seller’s insurance policies (subject to any applicable deductible). 

(b) There are no outstanding Orders or consent decrees or other similar 
agreements, to the Knowledge of Seller no such Order or consent decree or other similar 
agreement is threatened, and there are no unsatisfied judgments, penalties or awards against, 
relating to or affecting the Business, the Purchased Assets or the Assumed Liabilities.  Neither 
Seller nor its Subsidiaries is subject to any outstanding Order which would reasonably be 
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expected to have a material adverse effect on the ability of Seller or its Subsidiaries to 
consummate the transactions contemplated hereby. 

Section 4.11 Compliance With Laws. 

(a) Each of Seller and its Subsidiaries are, and for the past six (6) years have 
been, in compliance in all material respects with all Laws and Orders applicable to the conduct 
of the Business or the ownership and use of the Purchased Assets.  Neither Seller nor any of its 
Subsidiaries nor their officers nor directors has, within the past six (6) years, received any notice, 
Order, complaint or other communication from any Governmental Authority or any other Person 
regarding any actual or alleged material violation of any Law or Order applicable to it.  To 
Seller’s Knowledge, no Governmental Authority has instituted, implemented, taken or threatened 
to take, and no Governmental Authority intends to take, any other action the effect of which, 
individually or in the aggregate, would be reasonably expected to have a Material Adverse Effect. 

(b) All Permits required for Seller and its Subsidiaries to conduct the Business 
or for the ownership and use of the Purchased Assets have been duly obtained by Seller or such 
Subsidiaries and are valid and in full force and effect.  Section 4.11(b) of the Disclosure 
Schedules sets forth a complete and correct list of all Permits that are necessary for Seller or its 
Subsidiaries to conduct the Business or for the ownership and use of the Purchased Assets, 
including the names of the Permits and their respective dates of issuance and expiration.  Each of 
Seller and its Subsidiaries is and has been in compliance in all material respects with such 
Permits and no event has occurred or circumstances exists that (with or without the lapse of time 
or the giving of notice, including as a result of the transactions contemplated by this Agreement) 
would reasonably be expected to constitute or result in Seller’s or any of its Subsidiaries’ 
material failure, default or violation under any of their respective Permits, or that could 
reasonably be expected to result in any loss, expiration, or termination of any such Permit, and 
there are no Actions pending or, to the Knowledge of Seller, threatened in writing relating to the 
suspension, failure to renew, revocation, withdrawal, penalty, payment, fine or modification of 
any of the Permits.  The execution and delivery of this Agreement and the consummation of the 
transactions contemplated hereby will not adversely affect, in any material respect, any such 
Permits or result in the revocation, cancellation, suspension or modification, in any material 
respect, of any such Permits, such that all such Permits shall be available for use by Buyer or 
Seller’s Subsidiaries immediately after the Closing, in each case, to the same extent such Permits 
were available for use by Seller and its Subsidiaries immediately prior to the Closing. 

(c) None of Seller or any of its Subsidiaries, or to the Knowledge of Seller, 
any officer, director, employee or agent of any of the foregoing, have (i) offered, authorized, 
promised, made or agreed to make gifts of money, other property or similar benefits or 
contributions (other than incidental gifts or articles of nominal value) to any actual or potential 
customer, provider, supplier, governmental employee, Governmental Authority or other Person 
in a position to assist or hinder Seller or any of its Subsidiaries in connection with any actual or 
proposed transaction or to any political party, political party official or candidate for federal, 
state or local public office in violation of any Law or (ii) maintained any unrecorded fund or 
asset of Seller or any of its Subsidiaries for any improper purpose or made any intentional false 
entries on its books and records for any reason. 
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Section 4.12 HIPAA and Privacy.   

(a) Seller and each of its Subsidiaries has adopted, maintains and operates 
pursuant to a written privacy policy (the “Privacy Policy”) regarding, among other things, the 
collection and use of information from its Enrollees, customers and visitors to the websites of 
Seller or any of its Subsidiaries (“Enrollee Information”).  The Privacy Policy and Seller’s and 
each of its Subsidiaries’ actions thereunder are in compliance in all material respects with all 
applicable Laws and industry standards and practice, including all applicable HIPAA 
requirements and other Information Privacy and Security Laws.  The Privacy Policy (a copy of 
which has been delivered to Buyer prior to the Signing Date) applies to all Enrollees, and no 
other privacy policies regarding the collection and use of Enrollee Information have been 
adopted or used by Seller have been provided to Enrollees by or on behalf of Seller or any of its 
Subsidiaries.  In addition to the Privacy Policy, Seller and each of its Subsidiaries has adopted 
reasonable internal written policies and procedures that comply with applicable Information 
Privacy and Security Laws with respect to privacy, data protection, security, processing, 
collection, disclosure and use of Personal Information.  Seller and each of its Subsidiaries is in 
compliance in all material respects with the Privacy Policy and such internal policies, and does 
not use Enrollee Information in an unlawful manner or in a manner that violates the privacy 
rights of its Enrollees, including its Enrollees’ rights under HIPAA or other Information Privacy 
and Security Laws. 

(b) Seller’s and each of its Subsidiaries’ receipt, collection, monitoring, 
maintenance, creation, transmission, use, analysis, disclosure, storage, disposal and security of 
Personal Information has complied, and complies, with (i) any Contracts to which Seller or its 
Subsidiaries is party, (ii) applicable Information Privacy and Security Laws, (iii) if applicable, 
PCI DSS, and (iv) all consents and authorizations that apply to Seller’s and/or its Subsidiaries’ 
receipt, access, use and disclosure of Personal Information.  Seller and each of its Subsidiaries 
has all necessary authority, consents and authorizations to receive, access, use and disclose the 
Personal Information in Seller’s and/or each of its Subsidiaries’ possession or under its control in 
connection with the operation of Seller and/or its Subsidiaries. 

(c) Seller and each of its Subsidiaries has, in all material respects, protected 
the confidentiality, integrity and security of its Personal Information and IT Assets against any 
unauthorized control, use, access, interruption, modification or corruption in conformance with 
Information Privacy and Security Laws. 

(d) There has been no data security breach or unauthorized access, control, 
use, modification or destruction of any IT Asset, or unauthorized access, use, acquisition or 
disclosure of any Personal Information owned, used, stored, received, or controlled by or on 
behalf of Seller or any its Subsidiaries, including any unauthorized access, use or disclosure of 
Personal Information that would constitute a breach for which notification to individuals and/or 
Governmental Authorities is required under any applicable Information Privacy and Security 
Laws or Contracts to which Seller or its Subsidiaries is a party. 

(e) Neither Seller nor any of its Subsidiaries are subject to any Orders, nor are 
any Orders pending or, to the Knowledge of Seller or any its Subsidiaries, threatened against 
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Seller or any of its Subsidiaries or its “workforce” (as defined under HIPAA) regarding or 
relating to Seller’s or any if its Subsidiaries’ processing of Personal Information.   

(f) The (A) collection, storage, processing, transfer, sharing and destruction 
of Personal Information in connection with the transactions contemplated by this Agreement and 
(B) execution, delivery and performance of this Agreement and the other agreements and 
instruments contemplated hereby and the consummation of the transactions contemplated hereby 
and thereby complies with Seller’s and each of its Subsidiaries’ applicable privacy notices and 
policies and with all applicable Information Privacy and Data Security Laws.  Seller has the right 
to assign to Buyer, and Buyer shall have the right to possess and use following the Closing, all 
Personal Information and Enrollee Information as used or held for use by Seller and its 
Subsidiaries in the Business prior to the Closing. 

(g) Seller and each of its Subsidiaries has performed a security risk 
assessment no less frequently than annually that meets (i) the standards set forth at 45 C.F.R. § 
164.308(a)(1)(ii)(A), including an assessment as described at 45 C.F.R. § 164.306(d)(3), taking 
into account factors set forth in 45 C.F.R. § 164.306(a)–(c); (ii) to the extent applicable, the 
requirements of the PCI DSS; (iii) any requirements to perform security assessments under any 
Information Privacy and Security Law; and (iv) any obligations to perform security assessments 
set forth in any Contracts to which Seller or a Subsidiary is party (collectively, the “Security 
Risk Assessment”).  Seller and each of its Subsidiaries has addressed all threats and deficiencies 
identified in every Security Risk Assessment. 

Section 4.13 Employment and Benefits Matters.  

(a) Section 4.13(a) of the Disclosure Schedules sets forth, for each employee 
of Seller and its Subsidiaries the following: (i) name; (ii) title or position (including whether full 
or part time, exempt or non-exempt); hire date; (iii) current annual base compensation rate; and 
(iv) commission, bonus or other incentive-based compensation, to be updated following the date 
hereof upon reasonable request of Buyer so that Buyer may satisfy its obligations under Section 

6.05. 

(b) Neither Seller nor any of its Subsidiaries is a party to, bound by, or 
negotiating any labor agreement, collective bargaining agreement or similar labor-related 
agreement or other Contract with a union, works council or labor organization (collectively, 
“Union”), and there is not any Union representing or purporting to represent any employee of 
Seller or any of its Subsidiaries, and, to Seller’s Knowledge, no Union or group of employees is 
seeking or has sought to organize employees for the purpose of collective bargaining.  There has 
never been, nor to Seller’s Knowledge, has there been any threat of, any strike, slowdown, work 
stoppage, lockout, concerted refusal to work overtime or other similar labor disruption or dispute 
affecting Seller, its Subsidiaries or any employees of the Business 

(c) In the last six (6) years, Seller and each of its Subsidiaries is and has been 
in compliance with all applicable Laws regarding employment and employment practices 
(including anti-discrimination), terms and conditions of employment and wages and hours 
(including classification of employees and independent contractors, and equitable pay practices) 
and other laws in respect of any reduction in force (including notice, information and 
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consultation requirements).  Neither Seller nor any of its Subsidiaries is or has been a joint 
employer, single employer or co-employer with or alter ego of any other Person. 

(d) There is not any (i) unfair labor practice charge or complaint against Seller 
or any of its Subsidiaries pending before the National Labor Relations Board or any similar state 
or local agency relating to an alleged violation or breach of any Laws or (ii) Action pending or, 
to Seller’s Knowledge, threatened against Seller or any of its Subsidiaries concerning 
employment-related matters, employees of Seller and its Subsidiaries, or violation of any Laws 
regarding employment and employment practices or breach of any contractual obligations. 

(e) There are no Actions, including audits, requests for information, 
investigations, complaints, charges, or claims with respect to any regular or leased employee, 
consultant, or independent contractor of Seller or any of its Subsidiaries pending with or 
threatened by the Equal Employment Opportunity Commission, the Department of Labor, the 
Internal Revenue Service, the National Labor Relations Board, or any other Governmental 
Authority. 

(f) No employee of Seller or any of its Subsidiaries is in any respect in 
violation of any term of any employment agreement, nondisclosure agreement, common law 
nondisclosure obligation, fiduciary duty, non-competition agreement, restrictive covenant or 
other obligation:  (i) to Seller or any of its Subsidiaries or (ii) to a former employer of any such 
employee relating (A) to the right of any such employee to be employed by of Seller or any of its 
Subsidiaries or (B) to the knowledge or use of trade secrets or proprietary information. 

(g) Section 4.13(g) of the Disclosure Schedules contains a list of each 
material Seller Employee Plan and indicates each Assumed Plan.  With respect to each material 
Seller Employee Plan, Seller has furnished or made available to Buyer true and complete copies 
of  the governing plan document and amendments thereto and, as applicable, (i) the trust 
agreement or other governing document for any related funding vehicle, (ii) the current summary 
plan description and any related summary of material modifications and (iii) any notices to or 
from the IRS or any office or representative of the DOL or any similar Governmental Authority 
relating to any compliance issues in respect of any such Seller Employer Plan.  

(h) Each Seller Employee Plan and related trust or other funding vehicle has 
been established, administered, funded and maintained in all material respects in accordance with 
its terms and in compliance in all material respects with applicable Law. All contributions, 
benefit payments and premium deposits or payments required to be made by Seller or a 
Subsidiary under the Seller Employee Plans have been made or paid by the due date thereof, and 
all contributions, benefit payments and premium deposits or payments that have accrued but 
have not been made or paid because they are not yet due have been properly accrued in the 
Financial Statements.  No claims, investigations or other proceedings (other than routine claims 
for benefits) are pending or, to the Knowledge of Seller, threatened against or with respect to any 
Seller Employee Plan.  With respect to each Seller Employee Plan, (A) the Seller has not 
engaged in any nonexempt “prohibited transaction” (as defined in Section 406 of ERISA or 
Section 4975 of the Code) and (B) neither the Seller nor any other “fiduciary” (as defined in 
Section 3(21) of ERISA) has any liability for breach of fiduciary duty or any other failure to act 
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or comply in connection with the administration or investment of the assets of such Seller 
Employee Plan. 

(i) In the last six (6) years, neither Seller nor any of its ERISA Affiliates has 
participated in, maintained or been liable for contributions to, nor does any of them have any 
Liability, contingent or otherwise, with respect to a plan that is a “pension plan” (within the 
meaning of Section 3(2) of ERISA) that is or was subject to Section 412 of the Code or Section 
302 or Title IV of ERISA or that is or was a “multiemployer plan” (within the meaning of 
Section 3(37) of ERISA). 

(j) No Encumbrance has been imposed on the Purchased Assets pursuant to 
Section 302, 303 or Title IV of ERISA or Section 412 or 430 of the Code and no fact exists that 
would reasonably be expected to give rise to any such Encumbrance.  Other than as required by 
Section 4980B of the Code or other similar applicable Law, no Seller Employee Plan provides 
benefits or coverage in the nature of health, life or disability insurance following retirement or 
other termination of employment. 

(k) Neither the execution and delivery of this Agreement nor the 
consummation of the transactions contemplated hereby will (either alone or in conjunction with 
any other event) result in the acceleration of vesting or payment, trigger any payment or funding, 
or increase the amount or value of any compensation, payment or benefits (including severance 
and unemployment compensation) to any current or former employee or consultant of Seller or 
any of its Subsidiaries.  No provision of a benefit, acceleration, or amount to be paid with respect 
to any current or former employee of, or consultant or other service provider to, Seller or any of 
its Subsidiaries, would individually or in the aggregate, whether alone or in combination with 
any other event, (i) result in “excess parachute payments” within the meaning of Section 280G(b) 
of the Code; or (ii) require a “gross-up” or other payment to any “disqualified individual” within 
the meaning of Section 280G(c) of the Code. 

(l) Each Seller Employee Plan that is a “nonqualified deferred compensation 
plan” (within the meaning of Section 409A(d)(1) of the Code) has been maintained and operated 
in all respects in a manner that conforms with the applicable documentary and operational 
requirements of Section 409A of the Code. 

Section 4.14 Taxes. 

(a) All material Tax Returns required to be filed by Seller or its Subsidiaries 
have been timely filed.  Such Tax Returns are true, complete and correct in all material respects.  
All Taxes due and owing by Seller or its Subsidiaries (whether or not shown on any Tax Return) 
have been, or will be, timely paid.  All Taxes of Seller and its Subsidiaries that have accrued, but 
are not yet due and payable, have been properly accrued on the Financial Statements in 
accordance with GAAP. 

(b) There are no pending or, to Seller’s Knowledge, threatened audits, 
investigations, disputes, notices of deficiency, claims or other Actions for or relating to any 
Taxes of Seller or any Subsidiary. Neither Seller nor any Subsidiary has waived any statute of 
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limitations in respect of Taxes or agreed to any extension of time with respect to a Tax 
assessment or deficiency that has not been resolved.   

(c) There are no Encumbrances for Taxes upon any of the Purchased Assets 
other than Permitted Encumbrances. 

(d) Seller is not a “foreign person” as that term is used in Treasury 
Regulations Section 1.1445-2. 

(e) Seller is exempt from tax within the meaning of Code section 501(a) and 
is an organization described in Code section 501(c)(3). 

(f) The IRS has not revoked Seller’s status as an organization exempt from 
tax under Code section 501(c)(3) by ruling letter or otherwise. 

(g) Neither Seller nor any Subsidiary has participated in any “listed 
transaction” within the meaning of Treasury Regulation Section 1.6011-4. 

(h) In the past two (2) years, neither Seller nor any Subsidiary has distributed 
stock of another Person in a distribution that was purported or intended to be governed by Code 
section 355(a). 

(i) No claim has been made or, to the Knowledge of Seller, threatened by a 
taxing authority in a jurisdiction where neither Seller nor any of its Subsidiaries has filed a Tax 
Return asserting that such Person is or may be subject to Taxes imposed by that jurisdiction. 

(j) None of the Purchased Assets, and no portion of the Business, (i) 
constitutes a permanent establishment in any country other than the United States, or (ii) is the 
subject of taxation in any jurisdictions outside the United States. 

(k) Seller and its Subsidiaries have properly and timely paid to the appropriate 
taxing authorities all payroll, unemployment and similar Taxes due on or before the Closing Date 
and have properly withheld and timely paid to the appropriate taxing authorities all other Taxes 
required to have been withheld and paid in connection with amounts paid or owing to any 
employee, independent contractor, creditor, stockholder, or other third party with respect to the 
Business, and have complied with all information reporting, backup withholding and Tax Return 
requirements, including maintenance of required records with respect thereto, in connection with 
any such amounts. 

(l) Neither Seller nor any Subsidiary is a party to any (i) joint venture, 
alliance, partnership or other arrangement that is treated as a partnership for Tax purposes or (ii) 
Tax indemnity, Tax allocation or Tax sharing agreement (other than a commercial agreement 
entered into in the ordinary course of business the principal subject matter of which is unrelated 
to Taxes). 

(m) Neither Seller nor any Subsidiary has any liability for the Taxes of any 
Person (other than itself) under Treasury Regulations Section 1.1502-6 (or any corresponding or 
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similar provision of state, local or foreign Law), as a transferee or successor, by operation of 
applicable Law, by Contract or otherwise.  

(n) Neither Seller nor any Subsidiary will be required to include any item of 
income in, or exclude any item of deduction from, taxable income for any Post-Closing Period as 
a result of any (A) change in method of accounting for a Pre-Closing Period under Code section 
481(c) (or any corresponding or similar provision of state, local or foreign Law); (B) “closing 
agreement” as described in Code section 7121 (or any corresponding or similar provision of state, 
local or foreign Law) entered into prior to the Closing Date; (C) installment sale made prior to 
the Closing Date; (D) prepaid amount received or deferred revenue accrued on or prior to the 
Closing Date; or (E) election under Code section 108(i) (or any corresponding or similar 
provision of state, local or foreign Law).  

(o) Salus IPA is, since its formation has been, and at all times through the 
Closing Date will be, classified as an entity disregarded as separate from its owner for U.S. 
federal income tax purposes within the meaning of Treasury Regulations Section 301.7701-2(a).  

Section 4.15 Brokers.  No broker, finder, investment banker or similar intermediary is 
entitled to any brokerage, finder’s or other fee or commission or similar compensation in 
connection with the transactions contemplated by this Agreement or any other Transaction 
Document based upon arrangements made by or on behalf of Seller or any of its Subsidiaries, 
other than as set forth in Section 4.15 of the Disclosure Schedules. 

Section 4.16 Healthcare Matters. 

(a) Compliance with Healthcare Laws.  (i) The Business operations of Seller 
and its Subsidiaries (including its form and rate filing, reserving, marketing, investment, 
financial, claims, taxation, underwriting, premium collection and refunding, securities 
compliance and other practices, if applicable) are, and for the past six (6) years have been, 
operated in compliance in all material respects with all applicable Laws, (ii) Seller is not, and has 
not been in the past six (6) years, in material violation of any of the provisions of applicable New 
York Law with respect to managed care organizations, and (iii) neither Seller, its Subsidiaries 
nor any Person acting on behalf of Seller or its Subsidiaries has violated or has incurred any 
Liability under (A) any federal or state fraud and abuse Laws, including the Stark Law (42 U.S.C. 
§1395nn), the civil False Claims Act (31 U.S.C. §3729 et seq.), Sections 1320a-7a and 1320a-7b 
of Title 42 of the United States Code, (B) Medicare (Title XVIII of the Social Security Act), (C) 
Medicaid (Title XIX of the Social Security Act), (D) any prompt pay Laws, (E) any quality, 
safety or accreditation standards, (F) any applicable licensure Laws or regulations, or (G) any 
other applicable health care Law.   

(b) Debarment and Suspension.  Neither Seller, its Subsidiaries nor any 
officer, director or manager of Seller or its Subsidiaries has ever been debarred, suspended or 
otherwise excluded from participating in any state or federally funded health care program.  
Seller is in good standing with, and not excluded or suspended from participation in, or limited in 
its right to participate in any Federal Health Care Program or any state or local government 
health care programs. 
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(c) Regulatory Filings.  Each of Seller and its Subsidiaries has timely filed 
(taking into account permitted extensions timely obtained, if any) all material regulatory reports, 
schedules, statements, documents, filings, submissions, forms, registrations and other documents, 
together with any amendments required to be made with respect thereto, that each was required 
to file with any Government Authority (“Regulatory Filings”).  All such Regulatory Filings are 
accurate and complete in all material respects.  Each of Seller and its Subsidiaries has timely 
paid (taking into account permitted extensions timely obtained, if any) all fees and assessments 
due and payable in connection therewith, including the assessments required under the New 
York Health Care Reform Act. 

(d) Penalties Under Medicaid Programs.  Seller has not been required to pay 
any civil monetary penalty under Law regarding false, fraudulent or impermissible claims under, 
or payments to induce a reduction or limitation of health care services to beneficiaries of, any 
state health care program or Federal Health Care Program.  To the Knowledge of Seller, Seller is 
not currently the subject of any investigation, audit or proceeding that may result in such 
payment.  Seller is not a party to any corporate integrity agreement, monitoring agreement, 
consent decree, settlement order, or similar agreement imposed by any Governmental Authority. 

(e) Recoupment Proceedings.  There are no material recoupments, 
adjustments or recovery proceedings of any Payor being sought, requested, claimed or threatened 
against Seller.   

(f) Marketing.  Seller’s marketing staff has not violated laws applicable to the 
marketing or enrollment of Seller’s health plans.  The compensation payable by Seller to its 
marketing staff complies with applicable Laws. 

(g) Compliance Program.  Seller has implemented a corporate compliance 
program which meets all applicable legal requirements and staff to oversee the functioning of its 
corporate compliance program.  As part of its corporate compliance program, Seller has 
implemented administrative processes, policies and procedures that are reasonably designed to 
ensure that Seller remains in compliance with health care Laws applicable to Seller’s Business.  
Seller has in place a process to regularly check all applicable Federal Health Care Program or 
state health care program exclusion and debarment lists to determine whether any of the 
following are an Ineligible Person:  Seller, its officers, directors, managers, employees, and 
providers of services and any contracted vendor or agent that provides health care related 
services to Seller.  To the Knowledge of Seller, neither it nor any of these individuals or 
companies is an Ineligible Person who have been excluded or otherwise debarred from any 
Federal Health Care Program or other governmental health care programs. 

(h) Executive Order 38.  Seller has at all times complied with the 
requirements of New York State Executive Order 38 and has timely satisfied applicable 
reporting obligations and waiver requests thereunder. 

(i) Duly Licensed Employees.  Each employee of Seller that is required to be 
licensed in connection with their employment holds a valid and unrestricted license to practice 
his or her profession in New York. 
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Section 4.17 Related Party Transactions.  This Agreement or pursuant to any Seller 
Employee Plan, no direct or indirect member, director or officer of Seller or any of its 
Subsidiaries, nor any Subsidiary or Affiliate of any such direct or indirect member, director or 
officer, nor any Affiliate of Seller (other than its Subsidiaries), has any interest in any property or 
assets owned by Seller or any of its Subsidiaries, or has in the past three (3) years engaged in any 
transaction with or is currently directly or indirectly a party to any Contract with Seller or any of 
its Subsidiaries, including any agreement, arrangement or understanding, written or oral, 
providing for the employment of, furnishing of services by, rental of real or personal property 
from or otherwise requiring payment to any such Person.  

Section 4.18 Environmental Matters.  The Business, and Seller with respect to the 
Business and the Purchased Assets, are in compliance in all material respects with applicable 
Environmental Laws.  Except as would not reasonably be expected to result in Material Adverse 
Effect, Seller, with respect to the Business and the Purchased Assets, has not caused a Release, 
and to the Knowledge of Seller, there has been no Release at, on, under or from the Leased Real 
Property.  Seller has made available to Buyer copies of all material environmental assessments, 
reports, audits and other material documents in its possession or under its control that relate to 
the compliance of the operations of the Business and Purchased Assets with Environmental Laws 
or the environmental condition of any real property currently or formerly owned, operated or 
leased with respect to the Business and Purchased Assets. 

Section 4.19 Securities Act.  Seller is receiving the shares of Buyer Common Stock 
being issued pursuant to the Share Consideration solely for the purpose of investment and not 
with a view to, or for sale in connection with, any distribution thereof in violation of the 
Securities Act.  Seller acknowledges that the shares being issued pursuant to the Share 
Consideration are not registered under the Securities Act, any applicable state securities Law or 
any applicable foreign securities Laws, and that such shares may not be transferred or sold 
except pursuant to the Registration Rights Agreement and the registration provisions of the 
Securities Act or applicable foreign securities Laws or pursuant to an applicable exemption 
therefrom and pursuant to state securities Laws as applicable.  Seller (either alone or together 
with its Representatives) has sufficient knowledge and experience in financial and business 
matters so as to be capable of evaluating the merits and risks of its investment in the Buyer 
Common Stock and is capable of bearing the economic risks of such investment. 

Section 4.20 Disclaimer of Other Representations and Warranties.  NEITHER 
SELLER NOR ITS SUBSIDIARIES, THEIR RESPECTIVE REPRESENTATIVES, 
DIRECTORS, OFFICERS, EMPLOYEES OR MEMBERS HAS MADE, AND SHALL NOT 
BE DEEMED TO HAVE MADE, ANY REPRESENTATIONS OR WARRANTIES, EXPRESS 
OR IMPLIED, OF ANY NATURE WHATSOEVER RELATING TO ANY ONE OR MORE 
OF SELLER OR ANY OF ITS SUBSIDIARIES, THE BUSINESS, THE PURCHASED 
ASSETS OR THE ASSUMED LIABILITIES OR OTHERWISE IN CONNECTION WITH 
THE TRANSACTIONS CONTEMPLATED HEREBY, OTHER THAN THOSE 
REPRESENTATIONS AND WARRANTIES EXPRESSLY SET FORTH IN THIS Article IV. 
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ARTICLE V 

 

REPRESENTATIONS AND WARRANTIES OF BUYER  

Buyer hereby represents and warrants to Seller that the statements contained in this 
Article V are true and correct as of the Signing Date and as of the Closing Date, except to the 
extent that any such representation or warranty refers to a specified date, in which event such 
representation or warranty shall be true and correct as of such specified date. 

Section 5.01 Organization.  Buyer is a corporation duly organized, validly existing and 
in good standing under the Laws of the State of Delaware. 

Section 5.02 Authority.  Buyer has full corporate power and authority to enter into this 
Agreement and the other Transaction Documents to which it is or will be a party, to carry out its 
obligations hereunder and thereunder and to consummate the transactions contemplated hereby 
and thereby.  The execution and delivery by Buyer of this Agreement and any other Transaction 
Document to which Buyer is or will be a party, the performance by Buyer of its obligations 
hereunder and thereunder and the consummation by Buyer of the transactions contemplated 
hereby and thereby have been duly authorized by all requisite corporate action on the part of 
Buyer.  This Agreement has been duly executed and delivered by Buyer, and (assuming due 
authorization, execution and delivery by Seller) this Agreement constitutes a legal, valid and 
binding obligation of Buyer, enforceable against Buyer in accordance with its terms, except as 
such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or 
similar Laws affecting creditors’ rights generally and by general equitable principles (regardless 
of whether enforcement is sought in a proceeding at law or in equity).  When each other 
Transaction Document to which Buyer is or will be a party has been duly executed and delivered 
by Buyer (assuming due authorization, execution and delivery by each other party thereto), such 
Transaction Document will constitute a legal and binding obligation of Buyer enforceable 
against it in accordance with its terms, except as such enforceability may be limited by 
bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’ rights 
generally and by general equitable principles (regardless of whether enforcement is sought in a 
proceeding at law or in equity). 

Section 5.03 No Conflicts; Consents.  The execution, delivery and performance by 
Buyer of this Agreement and the other Transaction Documents to which it is or will be a party, 
and the consummation of the transactions contemplated hereby and thereby, and performance by 
Buyer of the obligations hereunder and thereunder, do not and will not: (a) conflict with or result 
in a violation or breach of, or default under, any provision of the certificate of incorporation, by-
laws or other organizational documents of Buyer; (b) conflict with or result in a violation or 
breach of any provision of any material Law or Order applicable to Buyer; (c) require the 
consent, notice or other action by any Person under, conflict with, result in a violation or breach 
of, constitute a default or an event that, with or without notice or lapse of time or both, would 
constitute a default under, result in the termination or acceleration of or create in any party a 
right of purchase, sale, acceleration, termination, modification or cancellation under, any 
material Contract or Permit to which Buyer is a party or by which it is bound or affected; or (d) 
result in the creation or imposition of any Encumbrance on any of the material properties or 
assets of Buyer.  Except as set forth in Section 4.04 of the Disclosure Schedules, no consent, 
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Permit, Order, declaration or filing with, or notice to, any Governmental Authority is required by 
or with respect to Buyer in connection with the execution and delivery of this Agreement and the 
other Transaction Documents and the performance and consummation by Buyer of the 
transactions contemplated hereby and thereby. 

Section 5.04 Brokers.  Other than Allen & Company LLC, no broker, finder, 
investment banker or similar intermediary is entitled to any brokerage, finder’s or other fee or 
commission or similar compensation in connection with the transactions contemplated by this 
Agreement or any other Transaction Document based upon arrangements made by or on behalf 
of Buyer. 

Section 5.05 Legal Proceedings.  As of the date hereof, there are no Actions pending 
or, to Buyer’s knowledge, threatened against or by Buyer that challenge or seek to prevent, 
enjoin or otherwise delay the transactions contemplated by this Agreement.   

Section 5.06 Financing. (a) Buyer has delivered to the Seller a correct and complete 
fully executed copy of a commitment letter including all exhibits, schedules, annexes and 
amendments to such letter in effect as of the date of this Agreement (the “Commitment Letter”) 
from Financing Sources, pursuant to which and subject to the terms and conditions thereof the 
lender thereunder has committed to lend the amounts set forth therein (the provision of such funds 
as set forth therein, but subject to the provisions of Section 6.23, the “Financing”) for the 
purposes set forth in such Commitment Letter. Buyer has also delivered to the Seller a correct and 
complete fully executed copy of the related fee letter; provided that the fee amounts, pricing caps 
and other economic terms, the rates and amounts included in the “market flex” provisions (but 
not covenants) and other customary provisions have been redacted (the “Fee Letter”). The 
Commitment Letter has not been amended, restated or otherwise modified or waived prior to 
the execution and delivery of this Agreement, and the respective commitments contained in the 
Commitment Letter have not been withdrawn, rescinded, amended, restated or otherwise 
modified in any respect prior to the execution and delivery of this Agreement. As of the date of 
this Agreement, other than the Commitment Letter and the Fee Letter, there are no other 
Contracts, side letters or other arrangements to which Buyer or any of its Subsidiaries is a party 
or by which Buyer or any of its Subsidiaries is bound relating to the availability, amount or 
conditionality of the Financing. As of the execution and delivery of this Agreement, the 
Commitment Letter is in full force and effect and constitutes the legal, valid and binding 
obligation of each of Buyer and, to the knowledge of Buyer, the other parties thereto, except as 
limited by bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting the 
enforcement of creditors’ rights generally, by general equitable principles (regardless of 
whether enforcement is sought in a proceeding of law or in equity) or by the discretion of any 
Governmental Authority before which any proceeding seeking enforcement may be brought. 
Buyer has fully paid (or caused to be fully paid) any and all commitment fees or other fees 
required by the Commitment Letter to be paid on or before the date of this Agreement. There 
are no conditions precedent (including pursuant to any “market flex” provisions) related to the 
funding of the full amount of the Financing pursuant to the Commitment Letter, other than as 
expressly set forth in the Commitment Letter and the unredacted portions of the Fee Letter. 
Subject to the terms and conditions of the Commitment Letter, assuming the accuracy of the 
Seller’s representations and warranties contained in Article IV and assuming completion of the 
Marketing Period and no breach or default by the Seller of its covenants contained in Section 
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6.01, the net proceeds contemplated from the Financing, together with cash on hand and 
marketable securities of Buyer and its Subsidiaries on the Closing Date, will, in the aggregate, 
be sufficient for the payment of the aggregate cash portion of the Purchase Price and any other 
amounts required to be paid pursuant to Article II hereof, the funding of any required 
refinancings or repayments of any existing Closing Date Indebtedness of the Seller in 
connection herewith and the payment of all fees and expenses reasonably expected to be 
incurred by Buyer in connection herewith and the Financing (collectively, such amount, the 
“Required Funding Amount”). As of the date of this Agreement, no event has occurred which 
would result in any breach or violation of or constitute a default (or an event which with notice 
or lapse of time or both would become a default) by Buyer under the Commitment Letter, and 
Buyer does not have any reason to believe that any of the conditions to the Financing will not 
be satisfied or that Financing will not be available to Buyer on the Closing Date. 

Section 5.07 Capitalization. 

(a) As of June 30, 2017, the authorized capital stock of Buyer consists of (i) 
400,000,000 shares of Buyer Common Stock, of which 178,900,000 shares are issued, 
172,467,000 shares are outstanding, 6,433,000 shares are issued and held in the treasury of 
Buyer, and 14,438,000 shares are reserved for issuance pursuant to the grant of equity awards 
under Buyer equity compensation plans, and (ii) 10,000,000 shares of preferred stock, par value 
$0.001 per share, of which no shares are issued or outstanding. Since June 30, 2017 through the 
date of this Agreement, there have been no issuances of Buyer Equity Securities or other 
securities of Buyer other than shares that were reserved for issuance pursuant to Buyer equity 
compensation plans. All of the outstanding shares of capital stock of Buyer are duly authorized, 
validly issued, fully paid and non-assessable. 

(b) Buyer has no outstanding bonds, debentures, notes or other obligations, 
the holders of which have the right to vote (or are convertible into or exercisable for securities 
having the right to vote) with the stockholders of Buyer on any matter. 

Section 5.08 Share Consideration and Escrow Shares.  The Share Consideration (if 
any) and Escrow Shares (if any) shall be, at the time of issuance, duly authorized, validly issued, 
fully paid and nonassessable, free and clear of all liens and will not be issued in breach or 
violation of any preemptive rights or Contract. Assuming the accuracy of Seller’s representations 
and warranties set forth in Section 4.19, the issuance of the Share Consideration in accordance 
with the terms set forth in the Agreement is exempt from registration under the Securities Act 
and otherwise issued in compliance with all Laws. 

Section 5.09 SEC Reports; Financial Statements. 

(a) Buyer has filed with or furnished to the SEC all reports, schedules, forms, 
statements and other documents required to be filed or furnished by Buyer under the Securities 
Act, the Exchange Act, including pursuant to Section 13(a) or 15(d) thereof, and the rules and 
regulations of the NYSE for the three (3)-year period preceding the date of this Agreement (the 
foregoing materials, including the exhibits thereto and documents incorporated by reference 
therein, being collectively referred to herein as the “SEC Reports”) on a timely basis or has 
received a valid extension of such time of filing and has filed any such SEC Reports prior to the 
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expiration of any such extension. As of their respective dates, the SEC Reports complied in all 
material respects with the requirements of the Securities Act, the Exchange Act and the 
Sarbanes-Oxley Act, as applicable, and none of the SEC Reports, when filed, contained any 
untrue statement of a material fact or omitted to state a material fact required to be stated therein 
or necessary in order to make the statements therein, in the light of the circumstances under 
which they were made, not misleading. 

(b) The financial statements of Buyer included (or incorporated by reference) 
in the SEC Reports (including the notes thereto) comply in all material respects with applicable 
accounting requirements and the rules and regulations of the SEC with respect thereto as in 
effect at the time of filing.  Such financial statements have been prepared in accordance with 
GAAP, except as may be otherwise specified in such financial statements or the notes thereto 
and except that unaudited financial statements may not contain all footnotes required by GAAP, 
and fairly present in all material respects the financial position of Buyer and its consolidated 
Subsidiaries as of and for the dates thereof and the results of operations and cash flows for the 
periods then ended, subject, in the case of unaudited statements, to normal year-end audit 
adjustments. Since January 1, 2016, Buyer has not made any change in the accounting practices 
and policies applied in the preparation of its financial statements, except as required by GAAP, 
SEC rule or policy or applicable Law. No financial statements of any Person other than Buyer 
are required by GAAP to be included in the financial statements of Buyer. 

Section 5.10 Internal Accounting and Disclosure Controls.  Buyer maintains a 
system of internal control over financial reporting (as such term is defined in Rules 13a-15(f) and 
15d-15(f) under the Exchange Act) sufficient to provide reasonable assurance regarding the 
reliability of Buyer’s financial reporting and the preparation of Buyer’s financial statements for 
external purposes in accordance with GAAP and that (a) transactions are executed in accordance 
with management’s general or specific authorization, (b) transactions are recorded as necessary 
to permit preparation of financial statements in conformity with GAAP and to maintain asset 
accountability, (c) access to assets is permitted only in accordance with management’s general or 
specific authorization, and (d) the recorded accountability for assets is compared with the 
existing assets at reasonable intervals and appropriate action is taken with respect to any 
differences.  Buyer’s disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-
15(e) under the Exchange Act) are adequate and effective to ensure that all material information 
required to be disclosed by Buyer in the reports it files or furnishes under the Exchange Act is 
recorded, processed, summarized and reported within the time periods specified in the SEC’s 
rules and forms.  Buyer’s management has completed an evaluation of the effectiveness of 
Buyer’s internal controls over financial reporting as required by Section 404 of the Sarbanes-
Oxley Act for the fiscal year ended December 31, 2016, and has concluded that such internal 
controls were effective.  Buyer has disclosed, based on its most recent evaluation of Buyer’s 
internal control over financial reporting prior to the date of this Agreement, to Buyer’s auditors 
and audit committee (i) any significant deficiencies and material weaknesses in the design or 
operation of Buyer’s internal control over financial reporting which are reasonably likely to 
adversely affect Buyer’s ability to record, process, summarize and report financial information 
and (ii) any fraud, whether or not material, that involves management or other employees who 
have a significant role in Buyer’s internal control over financial reporting.  Buyer’s management 
has evaluated the effectiveness of the design and operation of Buyer’s disclosure controls and 
procedures and, to the extent required by applicable Law, presented in any applicable SEC 
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Report that is a report on Form 10-K or Form 10-Q, or any amendment thereto, filed prior to the 
date of this Agreement, its conclusions about the effectiveness of the disclosure controls and 
procedures as of the end of the period covered by such report or amendment based on such 
evaluation (and as of the most recent evaluation, such disclosure controls and procedures were 
effective). Since the date of the most recent evaluation of such disclosure controls and 
procedures and internal controls, there have been no material changes in such controls or in other 
factors that would reasonably be expected to materially affect disclosure controls and procedures 
or internal controls, including any corrective actions with regard to significant deficiencies and 
material weaknesses. 

Section 5.11 Listing and Maintenance.  The Buyer Common Stock is registered 
pursuant to Section 12(b) of the Exchange Act, and Buyer has taken no action designed to, or 
which to its knowledge is likely to have the effect of, terminating the registration of Buyer 
Common Stock under the Exchange Act nor has Buyer received any written notification that the 
SEC is contemplating terminating such registration.  Buyer is in material compliance with the 
listing and maintenance requirements and any other applicable rules and regulations of the 
NYSE. 

Section 5.12 Inspection.  Buyer is an informed and sophisticated Person, and has 
engaged expert advisors experienced in the evaluation and acquisition of the Purchased Assets 
and Assumed Liabilities as contemplated hereunder.  Buyer has undertaken such investigation 
and has been provided with and has evaluated such documents and information as it has deemed 
necessary to enable it to make an informed and intelligent decision with respect to the execution, 
delivery and performance of this Agreement and the transactions contemplated hereby.  Buyer 
acknowledges that Seller has given it access to the key employees, documents and facilities of 
Seller and its Subsidiaries.  Without limiting the generality of the foregoing, Buyer 
acknowledges that, except as expressly set forth in Article IV, Seller does not make any 
representation or warranty with respect to (i) any projections, estimates or budgets delivered to 
or made available to Buyer of future revenues, future results of operations (or any component 
thereof), future cash flows (or any component thereof) or future financial condition (or any 
component thereof) of the Business (including any future sales of the Business’ products or 
services), or (ii) any other information or documents made available to Buyer or its counsel, 
accountants, advisors or other representatives with respect to Seller, its Subsidiaries, the 
Business, the Purchased Assets or the Assumed Liabilities. 

Section 5.13 Disclaimer of Additional Warranties.  NEITHER BUYER NOR ITS 
SUBSIDIARIES, THEIR RESPECTIVE REPRESENTATIVES, DIRECTORS, OFFICERS OR 
EMPLOYEES HAS MADE, AND SHALL NOT BE DEEMED TO HAVE MADE, ANY 
REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, OF ANY NATURE 
WHATSOEVER RELATING TO BUYER OR ANY OF ITS SUBSIDIARIES OR 
OTHERWISE IN CONNECTION WITH THE TRANSACTIONS CONTEMPLATED 
HEREBY, OTHER THAN THOSE REPRESENTATIONS AND WARRANTIES EXPRESSLY 
SET FORTH IN THIS ARTICLE V. 
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ARTICLE VI 

 

COVENANTS 

Section 6.01 Conduct of Business Prior to the Closing.  Except for Sale Activities, 
actions contemplated by this Agreement, and as set forth in Section 6.01 of the Disclosure 
Schedules, from the Signing Date until the earlier of (A) termination of this Agreement in 
accordance with Article IX or (B) Closing, except as consented to in writing by Buyer, Seller 
shall, and shall cause its Subsidiaries to, (ii) conduct the Business in the ordinary course of 
business consistent with past practice and (iii) use commercially reasonable efforts to maintain 
and preserve intact Seller’s and its Subsidiaries’ current business organization, assets, properties 
and operations and to preserve the rights, goodwill and relationships of its employees, Providers, 
Enrollees, suppliers, regulators, lenders and others having relationships with the Business.  
Without limiting the foregoing, from the Signing Date until the Closing Date, subject to Sale 
Activities, Seller shall, and shall cause its Subsidiaries to:  

(a) use commercially reasonable efforts to preserve and maintain all Permits 
required for the conduct of the Business as currently conducted or the ownership and use of the 
Purchased Assets; 

(b) pay, discharge or satisfy the Liabilities, Taxes and other obligations of the 
Business which are not in dispute when due in the ordinary course of business consistent with 
past practice; 

(c) not change or revoke any material Tax election; not settle or compromise 
any material claim or assessment in respect of Taxes; not surrender any right to claim a material 
Tax refund; not amend any material position on a Tax Return; not change any Tax accounting 
method; not enter into any closing agreement relating to any material Tax; and not consent to any 
extension or waiver of the statute of limitations period applicable to any material Tax claim or 
assessment; 

(d) defend and protect the properties and assets included in the Purchased 
Assets from infringement or usurpation in the ordinary course of business consistent with past 
practice; 

(e) perform in all material respects all of its obligations under all Provider 
Contracts and the Payor Contracts; 

(f) comply in all material respects with all Laws applicable to the conduct of 
the Business or the ownership and use of the Purchased Assets (including with respect to the 
maintenance of statutory contingent reserves sufficient to be in compliance with applicable 
Laws);  

(g) other than as set forth in Section 6.01(g) of the Disclosure Schedules, or 
as may be required by any Seller Employee Plan, employment agreement or applicable Law, not 
(i) enter into, adopt, amend or terminate any Seller Employee Plan; (ii) amend or terminate any 
Key Executive Employment Agreement; (iii) enter into a new employment agreement or 
retention agreement with any current or future employee with an annual base salary in excess of 
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$200,000, provided that such agreement is not an Assumed Plan and does not increase 
compensation or benefits other than as permitted by Section 6.01(g)(v); (iv) make any increase 
in the compensation or benefits of any of its directors or officers; (v) increase the compensation 
or benefits of any employee of the Business who is not a director or officer except in the ordinary 
course of business and consistent with past practice for employees with an annual base salary of 
less than $100,000; and (vi) grant any severance or termination pay to any employee of the 
Business other than severance or termination pay in the ordinary course of business payable in 
full prior to the Closing Date;  

(h) not enter into, amend or terminate any labor agreement, collective 
bargaining agreement or similar labor related agreement; 

(i) without limitation to Section 4.06(n), not amend, terminate or fail to 
renew any Material Provider Contract or any Payor Contract, except for such immaterial 
amendments as may from time to time be required by the Governmental Authority having 
jurisdiction thereover;  

(j) other than in the ordinary course of business consistent with past practice, 
not (i) enter into, materially modify or terminate (except expirations in accordance with its terms) 
any Material Contract, or waive, release or assign any material rights or claims thereunder or (ii) 
enter into, modify, amend, renew or terminate any Contract or waive, release or assign any 
material rights or claims thereunder, which if so entered into, modified, amended, terminated, 
waived, released or assigned would reasonably be expected to (1) prevent or materially delay or 
impair the ability of the Seller and its Subsidiaries to consummate the transactions contemplated 
by this Agreement, (2) impair in any material respect the ability of the Seller and its Subsidiaries 
to conduct the Business in the ordinary course consistent with past practice or (3) adversely 
affect in a material respect the expected benefits of the transactions contemplated by this 
Agreement; 

(k) not enter into any Contract to support a community initiative or non-
affiliate non-profit corporation or similar entity or charitable endeavor that would create any 
obligation on Buyer;  

(l) not amend the constituent documents of Seller (including by merger, 
consolidation or otherwise) or amend in any material respect the constituent documents of any 
Subsidiary of Seller (including by merger, consolidation or otherwise);  

(m) other than borrowings under the Seller’s Term Loan and other credit 
facilities and lines of credit in existence as of the Signing Date, not (i) incur or otherwise acquire, 
or modify in any material respect the terms of, any Indebtedness for borrowed money or assume, 
guarantee or endorse or otherwise become responsible for any such Indebtedness of any Person 
other than a Subsidiary of Seller, make any loans, advances or capital contributions to, or 
investments in, any other Person other than a Subsidiary of Seller or issue or sell any debt 
securities or calls, options, warrants, or other rights to acquire any debt securities of the Seller or 
its Subsidiaries, enter into any “keep well” or Contract to maintain any financial statement 
condition of another Person or enter into any arrangement (including any capital lease) having 
the economic effect of the foregoing; provided that no Indebtedness incurred by the Seller or its 
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Subsidiaries shall have any voting rights associated therewith or (ii) redeem, repurchase, prepay, 
defease or cancel any Indebtedness for borrowed money, other than, in the case of clause (ii), (1) 
as required in accordance with its terms or expressly required by this Agreement or (2) in the 
ordinary course of business consistent with past practice; 

(n) not sell, transfer, lease, license, mortgage, pledge, encumber, allow to 
lapse, incur any Encumbrance on (other than a Permitted Encumbrance), or otherwise dispose of, 
or agree to do any of the foregoing with respect to, any of the Purchased Assets except (i) in the 
ordinary course of business consistent with past practice, (ii) pursuant to Contracts in force on 
the date of this Agreement, (iii) such dispositions of assets no longer used in the ordinary course 
of business consistent with past practice of the Seller’s or its Subsidiaries’ business as conducted 
as of the date of this Agreement or (iv) such dispositions among the Seller and its Subsidiaries 
(other than Rego Park LLC);  

(o) not defer any capital expenditure or make or authorize any payment of, 
accrual or commitment for, capital expenditures in excess of Two Million Dollars ($2,000,000) 
in the aggregate, except those budgeted for in a budget previously made available to Buyer;  

(p) not change any material Tax or financial accounting methods, practices, 
policies or principles or elections from those utilized in the preparation of the Audited Financial 
Statements, other than any such changes as may be required under GAAP;  

(q) not commence or settle of any Action relating to the Business, the 
Purchased Assets or the Assumed Liabilities, except for settlements of Actions or potential 
Actions in the ordinary course of business consistent with past practice and so long as such 
settlement will not create any material obligation on behalf of Buyer following the Closing;  

(r) not cancel, amend, compromise, terminate, release or waive any debts, 
rights or claims relating to the Business or the Purchased Assets;  

(s) not conclude of or agree to any corrective action plans, consents, decrees, 
actions or Orders, other than in the ordinary course of business consistent with past practice; 

(t) not adopt any plan of merger, consolidation, reorganization, liquidation or 
dissolution or filing of a petition in bankruptcy under any provisions of federal or state 
bankruptcy Law or consent to the filing of any bankruptcy petition against Seller under any 
similar Law;  

(u) not purchase or otherwise acquire (by merger, exchange, consolidation, 
acquisition of stock or assets or otherwise), or sale, lease or disposal, of any property, material 
asset, corporation, partnership, joint venture, limited liability company or other business 
organization or division or material assets thereof, other than in the ordinary course of business 
consistent with past practice;  

(v) not enter into any transaction with any Affiliate of Seller (other than its 
Subsidiaries) or any officers or directors of Seller or its Subsidiaries;  
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(w) not allow to lapse any existing policy of insurance relating to the Business 
or the Purchased Assets; and 

(x) not enter into a Contract, commitment or arrangement to do any of the 
foregoing that would materially impair its ability to consummate the transactions contemplated 
by this Agreement in accordance with the terms hereof. 

Section 6.02 Access to Information.  From the Signing Date until the Closing, Seller 
shall (a) furnish Buyer and its Representatives and Financing Sources with such financial, 
operating and other data and information as Buyer or any of its Representatives or Financing 
Sources may reasonably request related to (i) the Business, or (ii) the Purchased Assets; (b) use 
commercially reasonable efforts to provide Buyer (i) sufficiently in advance of the Closing, 
copies of such information as is reasonably requested by Buyer and its Representatives in order 
for Buyer to assume operations on the Closing Date for the transition of the Enrollees and 
continuity of care”acqired, and (ii) copies of such other information as is necessary for the 
operation, ownership and management of the Business or which is otherwise reasonably 
requested by Buyer, and which Seller is permitted by applicable Law to provide or which is 
required in writing to be provided to Buyer by DFS, DOH or CMS (and Seller shall provide such 
written consents and authorizations as may be reasonably necessary for Buyer to have access to 
materials on file with any Governmental Authority), including any information as may be 
required to permit Buyer to satisfy its obligations to any Governmental Authority following the 
Closing, including any third party accreditation or review organization (such as the National 
Committee for Quality Assurance); and (c) make available to the officers, employees, 
accountants, counsel and other Representatives of Buyer upon the reasonable request of Buyer 
and during normal working hours, officers, accountants, counsel, consultants, investment banker 
and other Representatives or agents of Seller for discussion of the Business as Buyer may 
reasonably request.  Any inquiries pursuant to this Section 6.02 shall be conducted in such 
manner as not to interfere unreasonably with the conduct of the Business or any other businesses 
of Seller. Nothing in this Agreement or any of the other Transaction Documents to the contrary 
shall in any manner restrict the ability of Buyer, from and after the date of this Agreement, to 
discuss the business and affairs of Seller or its Subsidiaries with any Governmental Authority 
having jurisdiction over Seller or its Subsidiaries or the fiscal intermediaries administering 
Seller’s payor programs.  From the date hereof until the earlier of (i) the Closing Date or (ii) the 
date this Agreement is terminated pursuant to Article IX, Seller and Buyer shall cooperate to 
contact such third parties, including customers, prospective customers, specifying agencies, 
vendors or suppliers of Seller and its Subsidiaries, as Seller and Buyer mutually deem reasonably 
necessary.  Prior to the Closing Date and after any termination of this Agreement, each Party 
shall hold and shall cause its Representatives to hold, in confidence, all confidential documents 
and information concerning the other Party’s or any of its Subsidiaries furnished to a Party or its 
Representatives in connection with the transactions contemplated by this Agreement in the 
manner and for the time period specified in (i) the Confidentiality Agreement, dated June 24, 
2017 (the “Confidentiality Agreement”) and (ii) the Clean Team Agreement dated July 21, 2017, 
in each case, between Buyer and Seller, and as further amended from time to time; provided, 
however, that, prior to the Closing Date and prior to any termination of this Agreement, nothing 
in the foregoing sentence shall be deemed to limit any customary disclosures made by Buyer and 
its Affiliates to the Financing Sources, rating agencies, prospective traders, prospective 
Financing Sources, existing lenders (and related agents) or otherwise in connection with efforts 
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or activities by Buyer or the Financing Sources to obtain the Financing.  Notwithstanding the 
foregoing, nothing in this Section 6.02 shall be construed to obligate Seller or its Subsidiaries to 
provide any information or reports to Buyer in a form that Seller and its Subsidiaries do not 
generate in the ordinary course of business consistent with past practice if providing information 
or reports in such form would be reasonably expected to interfere in any material respect with the 
conduct of the Business or any other businesses of Seller. 

Section 6.03 No Solicitation of Other Bids. 

(a) Seller shall not, and shall not authorize or permit any of its Subsidiaries or 
Representatives (collectively, the “Seller Parties”) to, directly or indirectly, (i) encourage, solicit, 
initiate, facilitate or continue inquiries regarding an Acquisition Proposal; (ii) enter into 
discussions or negotiations with, or provide any information to, any Person concerning a possible 
Acquisition Proposal; or (iii) enter into any agreements or other instruments (whether or not 
binding) regarding an Acquisition Proposal.  Seller shall immediately cease and or cause to be 
terminated, and shall cause the other Seller Parties to immediately cease and cause to be 
terminated, all existing activities, discussions or negotiations with any Persons conducted 
heretofore with respect to, or that could lead to, an Acquisition Proposal and shall notify each 
such party that it, or any Representative retained by it, no longer seeks or requires the making of 
any Acquisition Proposal, and withdraws any consent theretofore given to the making of an 
Acquisition Proposal.  None of the Seller Parties shall, directly or indirectly, and each of the 
Seller Parties shall cause their Affiliates and their respective Representatives not to, solicit, 
initiate or conduct any discussions or negotiations with, or provide any information to or 
otherwise cooperate in any other way with, or facilitate or encourage any effort to attempt to, or 
enter into any agreement or understanding with, any Person or group of Persons regarding any 
Acquisition Proposal. For purposes hereof, “Acquisition Proposal” means any inquiry, proposal 
or offer from any Person (other than Buyer or any of its Affiliates) relating to the direct or 
indirect disposition, whether by sale, merger or otherwise, of all or any portion of the Business or 
the Purchased Assets or any public announcement of a proposal, plan or intention to do the 
foregoing or any agreement to engage in the foregoing.  At the Closing, Seller shall assign to 
Buyer or one of its Affiliates all confidentiality agreements, non-disclosure agreements, standstill 
agreements or similar agreements entered into with any third parties regarding any Acquisition 
Proposal; provided, however, that if any such attempted assignment would be ineffective, then 
from and after the Closing, Seller will continue to enforce its rights under such agreements on 
Buyer’s behalf. 

(b) In addition to the other obligations under this Section 6.03, Seller shall 
promptly (and in any event within two (2) Business Days after receipt thereof by any Seller Party) 
advise Buyer orally and in writing of any Acquisition Proposal or any request for information 
with respect to any Acquisition Proposal, and the identity of the Person making the same. 

(c) Seller agrees that the rights and remedies for noncompliance with this 
Section 6.03 shall include having such provision specifically enforced by any Court having 
equity jurisdiction, it being acknowledged and agreed that any such breach or threatened breach 
shall cause irreparable injury to Buyer and that money damages would not provide an adequate 
remedy to Buyer. 
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Section 6.04 Notice of Certain Events. 

(a) From the Signing Date until the earlier of termination of this Agreement in 
accordance with Article IX or the Closing, Seller shall promptly notify Buyer in writing of: 

(i) any fact, circumstance, event or action the existence, occurrence or 
taking of which (A) has had or could reasonably be expected to have, individually or in 
the aggregate, a Material Adverse Effect, (B) has resulted in any representation or 
warranty made by Seller hereunder not being true and correct (to the extent occurring or 
arising after the Signing Date, a “Disclosure Update”), or (C) has resulted in, or could 
reasonably be expected to result in, the failure of any of the conditions set forth in 
Section 7.02 to be satisfied; 

(ii) any written notice or other written communication from any 
Person alleging that the consent of such Person is or may be required in connection with 
the transactions contemplated by this Agreement; 

(iii) any notice or other communication from any Governmental 
Authority, other than in the ordinary course of business consistent with past practice and 
which does not relate to the transactions contemplated by this Agreement and the 
Transaction Documents; and 

(iv) any Actions commenced or, to Seller’s Knowledge, threatened 
against, relating to, involving or otherwise affecting the Business, the Purchased Assets 
or the Assumed Liabilities that, if pending on the Signing Date, would have been required 
to have been disclosed pursuant to Section 4.10 or that relate to the consummation of the 
transactions contemplated by this Agreement. 

(b) No Disclosure Update shall be deemed to modify, or cure any breach of 
Seller’s representations and warranties in this Agreement or have any effect for the purpose of 
determining satisfaction of the conditions set forth in Section 7.02 (other than Section 7.02(c)) 
or the obligations of Seller under Article VII.   

Section 6.05 Employees. 

(a) Seller shall provide Buyer with reasonable access during normal business 
hours to the employees of the Business not less than forty-five (45) days prior to the Closing 
Date and with information reasonably requested by Buyer with respect to compensation and 
benefits of the employees of the Business.  No less than ten (10) days prior to the Closing Date, 
to be effective as of the Closing but contingent on the Closing, Buyer or an Affiliate of Buyer 
shall offer employment to all individuals who are employed by Sellers or its Subsidiaries in good 
standing in the operation of the Business; provided however, that Buyer shall not be required to 
make offers of employment to (i) any employee of Seller or its Subsidiaries who does not satisfy 
Buyer’s employment policies regarding employee documentation, drug testing, background 
screening, and other similar matters or (ii) any Inactive Employee, except as set forth in this 
Section 6.05.  Each such offer of employment shall provide for the payments and benefits 
required to be provided by Section 6.05(c).  Each employee of Seller or its Subsidiaries who 
reports to work on the first work day immediately following the Closing (after taking into 
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account any authorized paid time off) and commences employment with Buyer as of 
immediately following the Closing (after taking into account any authorized paid time off)  shall 
be considered a “Hired Employee.”  Any Inactive Employee who returns to active employment 
within six (6) months of the Closing Date, or such longer period as required by applicable Law, 
and who satisfies Buyer’s employment policies regarding employee documentation, drug testing, 
background screening, and other similar matters shall be considered a Hired Employee upon 
such Inactive Employee’s commencement of employment with Buyer, provided such date is 
within six (6) months of the Closing Date.  Buyer and its Affiliates shall only be responsible for 
Liabilities relating to an Inactive Employee from and after the date such Inactive Employee 
becomes a Hired Employee.  From the Closing Date through the first anniversary of the Closing 
Date, Buyer shall not terminate any Hired Employee other than (1) for Cause or (2) due to the 
occurrence of any material adverse change to the Business (including as a result of any Change 
in Healthcare Laws) during such twelve (12) month period. 

(b) Effective as of the Closing Date, Seller and its Subsidiaries shall terminate 
the employment of all of the Hired Employees as of the Closing, or, with respect to any Inactive 
Employee who becomes a Hired Employee after the Closing Date, upon their commencement of 
employment with Buyer in accordance with Section 6.05(a).  Except as otherwise specified 
herein, effective as of the Closing, all Hired Employees will cease to be active participants in the 
Seller Employee Plans (other than Assumed Plans) and will become participants in the 
corresponding new or existing plans of Buyer and its Affiliates, including group health and other 
welfare benefit plans in each case subject to the terms thereof; provided however, that Seller 
shall maintain each Inactive Employee’s participation in the Seller Employee Plans in 
accordance with the terms of such plans in effect from time to time. 

(c) For the one (1) year period described in Section 6.05(a), Buyer shall 
provide or cause to be provided to each Hired Employee (i) base salary or base wages and annual 
or other periodic cash incentive opportunities (excluding any retention bonuses and other special 
or non-recurring bonuses or cash awards) that are no less favorable in the aggregate than cash 
compensation payable to such Hired Employee by Seller or its Subsidiaries immediately before 
Closing (excluding any retention bonuses and other target-level special or non-recurring bonuses 
or cash awards), and (ii) retirement, welfare, fringe and other employee benefits (excluding any 
nonqualified deferred compensation or equity benefits) which are substantially comparable in the 
aggregate to the employee benefits that are provided to them by Seller and its Subsidiaries 
immediately prior to the Closing Date under the Seller Employee Plans or, in Buyer’s discretion, 
are substantially comparable to those made available to similarly situated employees of Buyer or 
any of Buyer’s Affiliates. 

(d) Seller shall be responsible for timely payment, in accordance with the 
applicable arrangement, plan or policies, of all Seller Employee Payables to the person or 
persons entitled thereto; provided that Seller shall only be obligated to pay accrued paid time off 
in respect of any Hired Employees in excess of their one hundred and fifty (150) hours.  All such 
payments that are subject to the applicable Tax withholding will be made through Seller’s 
payroll system. Buyer shall assume and shall be solely responsible for the payment or 
satisfaction of any and all Liabilities with respect to (i) any Hired Employee arising after the 
Closing Date and (ii) the Assumed Plans after the Closing Date.  Between the date hereof and the 
Closing Date, Seller shall use best efforts to cause the Assumed Plans to be assigned to Buyer as 
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of the Closing.  To the extent Seller is not able to assign an Assumed Plan to Buyer, such plan 
shall no longer be designated as an Assumed Plan and the Parties shall cooperate in good faith to 
either implement a mirror plan at Buyer or transition the Hired Employees to a plan of Buyer and 
its Affiliates as of the Closing. 

(e) Buyer shall use commercially reasonable efforts to ensure that (i)  all 
Hired Employees receive credit for prior service with Seller and its Subsidiaries (or any 
predecessor entities) for purposes of eligibility, participation, vesting and benefit accrual (but not 
for benefit accruals or eligibility under any defined benefit pension plan or retiree medical plan) 
under any employee benefit or compensatory plan, program or arrangement of Buyer or any of 
Buyer’s Affiliates in which Hired Employees are eligible to participate to the extent such prior 
service credit would result in a duplication of benefits, (ii) subject to any required consent under 
applicable Law, all Hired Employees receive credit for their accrued paid time off as of the 
Closing up to One Hundred and Fifty (150) hours, (iii) any pre-existing conditions or limitations, 
eligibility waiting periods or required physical examinations under any group health benefit 
plans of Buyer or any of Buyer’s Affiliates will be waived with respect to Hired Employees and 
their eligible spouses and dependents, to the extent waived or satisfied under a corresponding 
Seller Employee Plan in which the applicable Hired Employee participated immediately prior to 
the Closing; and (iv) subject to Seller providing adequate data to Buyer, in a format required by 
Buyer, that the Hired Employees and their eligible spouses, dependents and beneficiaries will 
receive credit for the plan year in which the Closing Date occurs towards applicable deductibles 
and annual out-of-pocket limits for expenses incurred prior to the Closing Date that were 
credited for the same purpose to such individual under the corresponding Seller Employee Plan 
as of the Closing Date.  

(f) Prior to, and effective as of, the Closing, Seller shall amend the Seller 
403(b) Retirement Savings Plan (the “403(b) Plan”) to discontinue (freeze) all employee and 
employer contributions thereunder. At the Closing, Seller shall assign, transfer, convey and 
deliver to Buyer, Seller’s sponsorship of, and all of Seller’s rights, title and interest in, the 403(b) 
Plan, and Buyer shall assume sponsorship of, and perform and discharge all Liabilities under, the 
403(b) Plan after the Closing.  Buyer shall continue to maintain the 403(b) Plan after the Closing 
as a frozen plan until the 403(b) Plan is terminated by Buyer, at its discretion.  For the avoidance 
of doubt, in no event shall Buyer permit any employee or employer contributions to be made to 
the 403(b) Plan on or after the Closing; provided, however, that after the Closing and until the 
Buyer terminates the 403(b) Plan, Hired Employees with unvested account balances under the 
403(b) Plan may continue to vest under the terms of the 403(b) Plan and, to the extent permitted 
by Law, Hired Employees with outstanding loan balances under the 403(b) Plan shall be 
permitted to make scheduled loan payments under the 403(b) Plan so as to avoid, to the extent 
possible, a loan default and deemed distribution with respect to such outstanding loans.  Buyer 
shall adopt or designate a new or existing tax-qualified defined contribution retirement plan of 
the Buyer with a cash or deferred arrangements under Section 401(k) of the Code (the “Buyer 
401(k) Plan”) that will cover Hired Employees on and after the Closing. 

(g) This Section 6.05 shall be binding upon and inure solely to the benefit of 
each of the Parties. Nothing contained herein, express or implied (i) shall be deemed to confer 
upon any Hired Employee (or any spouse, dependent, beneficiary of or other Person claiming 
through such Hired Employee) any third party beneficiary rights or remedies of any nature 
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whatsoever under or by reason of this Section 6.05, (ii) shall be construed to establish, amend, or 
modify any Seller Employee Plan or any other benefit plan, program, agreement or arrangement, 
(iii) shall alter or limit the ability of the Seller or any of its Subsidiaries, or Buyer or any of its 
Subsidiaries to amend, modify or terminate any benefit plan, program, agreement or arrangement 
or (iv) is intended to or shall confer upon any current or former employee of Business or any 
other person any right to employment or continued employment or service for any period of time 
by reason of this Agreement or any other related agreement, or any right to a particular term or 
condition of employment. 

(h) Seller and Buyer agree that, for purposes of any of Seller’s nonqualified 
deferred compensation plans maintained under Section 457(f) of the Code, the Hired Employees 
shall be deemed to have incurred a “separation from service” within the meaning of Code 
Section 409A as a result of their termination of employment with Seller hereunder. 

Section 6.06 Confidentiality.  From and after the Closing, the Seller shall, and shall 
cause its Subsidiaries to, hold, and shall use their commercially reasonable efforts to cause their 
respective Representatives to hold, in confidence any and all information, whether written or oral, 
concerning the Business and Purchased Assets, except to the extent that (a) such information 
relates to Excluded Assets or Excluded Liabilities, except to the extent such information relates 
to the Business, (b) such information is generally available to and known by the public through 
no fault of Seller or any of its Subsidiaries or Representatives, or (c) is lawfully acquired by 
Seller or any of its Subsidiaries or Representatives from and after the Closing from sources 
(other than Buyer or its Affiliates or their respective Representatives) which are not prohibited 
from disclosing such information by a legal, contractual or fiduciary obligation.  If Seller or any 
of its Subsidiaries or Representatives are compelled to disclose any information by judicial or 
administrative process or by other requirements of Law, Seller shall promptly notify Buyer in 
writing, if and to the extent Seller is permitted by applicable Law to do so, and shall disclose 
only that portion of such information which Seller are advised by its counsel is legally required 
to be disclosed, provided that Seller shall use commercially reasonable efforts, at Buyer’s 
expense, to obtain an appropriate protective order or other reasonable assurance that confidential 
treatment will be accorded such information. 

Section 6.07 Non-competition; Non-solicitation. 

(a) During the Restricted Period, Seller shall not, directly or indirectly, either 
for Seller’s own benefit or for the benefit of any other Person, (i) engage in, make any regulatory 
application to engage in, enter into any Contract (including any Provider Contract) in 
anticipation of engaging in, or assist or provide any material services to any Person  in engaging 
in a Restricted Business in the Territory; (ii) have an ownership  interest in any capacity, 
including as a partner, shareholder, member, principal, joint venturer, agent, trustee  or lender, in 
any Person that engages directly or indirectly in the Restricted Business in the Territory; or (iii) 
induce or persuade, or seek or attempt to induce or persuade, any Provider, Enrollee, supplier or 
licensor of the Business (including any existing or former Provider, Enrollee, supplier or licensor 
of Seller and any Person known to Seller to have become a Provider, Enrollee, supplier or 
licensor of the Business during the Restricted Period) to terminate or modify its business 
relationship with the Business in a manner adverse to the Business; provided, however, that it 
will not constitute a breach of this Section 6.07(a) for Seller or any of its Affiliates to (x) acquire 
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any business entity which engages in the Restricted Business in the Territory if such business 
entity’s revenues from the operation of the Restricted Business constitute less than five percent 
(5%) of such business entity’s total revenues (measured based on actual trailing twelve month 
revenues from the date of measurement) at all times during the Restricted Period, or (y) acquire 
or hold bonds or up to five percent (5%) of the outstanding shares of any class or series of equity 
securities of any entity if such bonds or equity securities are publicly traded. 

(b) During the Restricted Period, Seller shall not, and shall not permit any of 
its Subsidiaries to, directly or indirectly, solicit for employment or hire any Hired Employee, or 
encourage any Hired Employee to leave such employment or hire any Hired Employee who has 
left such employment, except pursuant to a general solicitation which is not directed specifically 
to any Hired Employees; provided, however, that nothing in this Section 6.07(b) shall prevent 
Seller or any of its Subsidiaries from hiring any employee of Buyer whose employment has been 
terminated by Buyer and such termination was not directly or indirectly attributable to actions of 
Seller. 

(c) Seller acknowledges that a breach or threatened breach of this Section 

6.07 will give rise to irreparable harm to Buyer, for which monetary damages will not be an 
adequate remedy, and hereby agrees that in the event of a breach or a threatened breach by Seller 
of any such obligations, Buyer shall, in addition to any and all other rights and remedies that may 
be available to it in respect of such breach, be entitled to equitable relief, including a temporary 
restraining order, an injunction, specific performance and any other relief that may be available 
from a Court of competent jurisdiction. 

(d) Seller acknowledges that the restrictions contained in this Section 6.07 are 
reasonable and necessary to protect the legitimate interests of Buyer and constitute a material 
inducement to Buyer to enter into this Agreement and consummate the transactions contemplated 
by this Agreement.  In the event that any covenant contained in this Section 6.07 should ever be 
adjudicated to exceed the time, geographic, product or service or other limitations permitted by 
applicable Law in any jurisdiction, then any Court is expressly empowered to reform such 
covenant, and such covenant shall be deemed reformed, in such jurisdiction to the maximum 
time, geographic, product or service or other limitations permitted by applicable Law.  The 
covenants contained in this Section 6.07 and each provision hereof are severable and distinct 
covenants and provisions.  The invalidity or unenforceability of any such covenant or provision 
as written shall not invalidate or render unenforceable the remaining covenants or provisions 
hereof, and any such invalidity or unenforceability in any jurisdiction shall not invalidate or 
render unenforceable such covenant or provision in any other jurisdiction. 

Section 6.08 Governmental Approvals and Consents. 

(a) Subject to the terms and conditions set forth in this Agreement, including 
Section 6.08(b), each Party shall (i) as promptly as possible, use its reasonable best efforts to 
obtain, or cause to be obtained, all consents, authorizations, orders and approvals from all 
Governmental Authorities that are necessary, proper or advisable to consummate the transactions 
contemplated by this Agreement, including those set forth on Schedule 6.08(a) (collectively, the 
“Required Governmental Approvals”), and (ii) reasonably cooperate with the other Party and its 
Affiliates in promptly seeking to obtain all such Required Governmental Approvals.  If required 
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by the HSR Act and if the appropriate filing pursuant to the HSR Act has not been filed prior to 
the Signing Date, each Party hereto agrees to make an appropriate filing pursuant to the HSR Act 
with respect to the transactions contemplated by this Agreement as promptly as practicable after 
the Signing Date, with the exact timing of such filings to be mutually agreed upon by the Parties, 
and to supply as promptly as practicable to the appropriate Governmental Authority any 
additional information and documentary material that may be requested pursuant to the HSR Act.  
In addition, each Party shall (i) provide or cause to be provided as promptly as practicable any 
information and documentary material that may be requested by the U.S. Department of Justice 
or Federal Trade Commission under the HSR Act or by any Governmental Authority with 
regulatory jurisdiction over enforcement of any Antitrust Laws.  Seller, on the one hand, and 
Buyer, on the other hand, shall be responsible for the payment of fifty percent (50%) of any 
filings fees under the HSR Act and any other Antitrust Laws. Seller shall file the Proposed 
Amendment with the New York Attorney General in connection with the applications to obtain 
the Required Governmental Approvals. 

(b) Notwithstanding anything to the contrary in this Agreement, including this 
Section 6.08, neither Seller nor Buyer, in each case, on behalf of itself or any of its Affiliates, 
shall be required to propose, commit to, agree to or effect any action (or refrain from taking any 
action) that is required by a Governmental Authority in connection with the imposition of a 
Burdensome Condition.  Subject to each party’s compliance with its obligations under this 
Section 6.08, without the prior written consent of the other party, no party shall, with respect to 
any Governmental Authority, propose, negotiate, commit to or effect any restriction, condition, 
limitation or requirement, effective as of the Closing Date, (i) in the case of Seller, on the 
Business, Purchased Assets or Assumed Liabilities, or Buyer or any of its Affiliates and their 
respective businesses or (ii) in the case of Buyer, on Seller or any of its Affiliates and their 
respective businesses. 

(c) The Parties agree that, with respect to the Required Governmental 
Approvals, Buyer and Seller shall mutually determine (i) the scheduling of, and strategic 
planning for, any meeting with or filing with any Governmental Authority, (ii) the process for 
receipt of any Required Governmental Approvals and (iii) subject to Section 6.08(b), the 
resolution of any investigation or other inquiry of any Governmental Authority.  Without 
limiting the foregoing, (x) each Party shall disclose to the other Party in advance of any filing, 
submission or attendance all analyses, appearances, meetings, discussions, presentations, 
memoranda, briefs, filings, arguments, and proposals made by or on behalf of either Party before 
any Governmental Authority or the staff or regulators of any Governmental Authority, in 
connection with the Transaction (provided, however, that no Party shall be required to disclose to 
the other Party at any time (a) any interactions between Seller or Buyer with Governmental 
Authorities in the ordinary course of business, (b) any disclosure which is not permitted by Law, 
or (c) other than to the other Party’s outside antitrust counsel, any disclosure containing 
confidential or proprietary information, any attorney-client privileged documents or 
communications, and any appraisals, valuations, market studies, legal or financial opinions, or 
board presentations prepared, submitted and/or reviewed in connection with any application for a 
Required Governmental Approval), it being the intent that the Parties will consult and cooperate 
with one another, and consider in good faith the views of one another, in connection with any 
such analyses, appearances, meetings, discussions, presentations, memoranda, briefs, filings, 
arguments, and proposals and (y) each Party shall give notice to the other Party with respect to 
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any meeting, discussion, appearance or contact with any Governmental Authority or the staff or 
regulators of any Governmental Authority, with such notice being sufficient to provide the other 
party with the opportunity to attend and participate in such meeting, discussion, appearance or 
contact, it being understood that a Governmental Authority may require, or insist upon, only 
communicating with and through the Seller or Buyer, as applicable. 

(d) Seller shall give any notices to third parties in connection with all 
Assigned Contracts or other Purchased Assets for which the consent of a third party  is required 
to transfer such Assigned Contract or other Purchased Asset to Buyer or otherwise in connection 
with the transactions contemplated by this Agreement, and shall use its reasonable best efforts to 
obtain all such consents.  Seller shall regularly consult with Buyer in connection with the 
foregoing.  Buyer shall reasonably cooperate with Seller in connection with Seller’s efforts 
related thereto. Seller shall pay any consideration, fees or costs therefor to any third party from 
whom a consent is requested, if and to the extent required by such third party. 

Section 6.09 New Material Contracts. 

(a) Seller shall promptly notify Buyer of any new Material Contract 
(including any Provider Contract which would reasonably be expected to become a Material 
Provider Contract, based on anticipated payments during the twelve (12) months following its 
execution) proposed to be executed after the Signing Date on behalf of Seller (and any Material 
Contract which has not been provided to Buyer on or before the Signing Date). Buyer may elect, 
at any time and in its sole discretion, to treat any such new Material Contract as an Excluded 
Contract. 

(b) Seller acknowledges and agrees to promptly supply to Buyer, when 
reasonably requested, such information and materials (including specific answers or responses) 
required in connection with receipt of any required consents, authorizations, orders and 
approvals which relate to the provider network, the Provider Contracts and the continuity of 
services (such information and materials to be in such form as may reasonably be requested for 
purposes of filings with the applicable regulatory authorities).  Without limiting the generality of 
Section 2.10, with respect to any Assumed Provider Contract requiring consent of the Provider 
to transfer or assign it: (A) this Agreement shall not constitute an agreement to assign or transfer 
any right, benefit or obligation arising thereunder if an assignment or transfer without the 
consent of the Provider would constitute a breach or violation thereof or adversely affect the 
rights of Seller or Buyer thereunder (however, the foregoing shall not excuse or waive any 
breach of any representation or warranty contained herein) and (B) before the Closing, Seller 
shall use its reasonable best efforts to cause such Provider Contract to be assigned with any 
required consent, and if such consent cannot be obtained, Seller shall use its commercially 
reasonable efforts to assist Buyer to obtain its own direct contract on terms acceptable to Buyer. 

Section 6.10 Closing Conditions.  From the Signing Date until the Closing, except as 
otherwise expressly set forth herein, each Party hereto shall use commercially reasonable efforts 
to take such actions as are necessary to expeditiously satisfy the closing conditions relating to the 
Closing set forth in Article VII hereof.   
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Section 6.11 Public Announcements.  Neither Seller nor Buyer shall make, nor shall 
they permit any of their Representatives to make, any public announcements in respect of this 
Agreement or the transactions contemplated hereby or otherwise communicate with any news 
media without the prior written consent of the other or in accordance with a communications 
plan mutually agreed to by the Parties, unless required by applicable Law or by obligations 
pursuant to any listing agreement with any national securities exchange or as may be requested 
by a Governmental Authority, in which case the issuing party shall use its reasonable best efforts 
to consult with the other party before issuing any such release or making any such public 
statement, and the issuing party shall allow the other party reasonable time to comment on such 
release or public statement in advance of such issuance and shall consider in good faith any 
reasonable comments of such party. Upon execution of this Agreement and upon the Closing, 
Seller and Buyer (or their respective Affiliates) shall each issue press releases announcing the 
transaction, in each case in accordance with a communications plan mutually agreed to by the 
Parties. Buyer’s press release announcing the transaction shall include the statements set forth on 
Exhibit Q attached hereto.  For the avoidance of doubt, neither the foregoing nor any other 
provision of this Agreement or the Confidentiality Agreement shall be deemed to limit any 
customary disclosure made by Buyer and its Affiliates or any of these deemed representations to 
the Financing Sources, rating agencies, prospective traders, existing lenders (and related agents) 
or otherwise in connection with efforts or activities by Buyer to obtain the Financing.   

Section 6.12 Bulk Sales Laws.  The Parties hereby waive compliance with the 
provisions of any bulk sales, bulk transfer or similar Laws of any jurisdiction that may otherwise 
be applicable with respect to the sale of any or all of the Purchased Assets to Buyer; it being 
understood that any Liabilities arising out of the failure of Seller to comply with the 
requirements and provisions of any bulk sales, bulk transfer or similar Laws of any jurisdiction 
which would not otherwise constitute Assumed Liabilities shall be treated as Excluded Liabilities. 

Section 6.13 Reconciliation.  If Buyer collects or receives any Excluded Asset from 
any third party after the Closing, then Buyer shall deliver such Excluded Asset to Seller as soon 
as reasonably practicable after receipt thereof.  If Seller collects or receives any Purchased Asset 
from any third party after the Closing, then Seller shall deliver to Buyer such Purchased Asset(s) 
as soon as reasonably practicable after receipt thereof.  Likewise, Buyer shall forward any claim 
for an Excluded Liability to Seller after the Closing and Seller shall forward any claim for an 
Assumed Liability to Buyer after the Closing.  Without limitation to this Section 6.13, Seller 
shall reasonably cooperate with Buyer in Buyer’s collection of the receivables that are Purchased 
Assets. 

Section 6.14 Transition Planning.  Between the Signing Date and the Closing Date, 
Seller shall cooperate with Buyer as may be reasonably requested by Buyer from time to time to 
develop and implement an integration and transition plan for the Business.  Without limiting the 
generality of the foregoing, Buyer and Seller shall cooperate to develop and implement a 
mutually agreeable communications plan with respect to the Enrollees and Providers. 
Notwithstanding the foregoing, in no event shall Seller make a general announcement to its or its 
Subsidiaries employees regarding the transactions contemplated by this Agreement before any 
press releases have been issued by Buyer or Seller in accordance with Section 6.11. 
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Section 6.15 Further Assurances.  Following the Closing, each of the Parties shall, 
and shall cause its respective Affiliates to, execute and deliver such additional documents, 
instruments, conveyances and assurances and take such further actions as may be reasonably 
required to carry out the provisions hereof and give effect to the transactions contemplated by 
this Agreement and the other Transaction Documents.  Without limiting the generality of the 
preceding sentence, Seller shall, on and after the Closing Date, transfer (or cause to be 
transferred) to Buyer such records and data (including electronic data files) that, prior to the 
Closing, is used by Seller in providing services related to the operation of the Business, as may 
be reasonably requested by Buyer (and, in the case of electronic data files, in such format or 
formats as may be reasonably requested by Buyer). 

Section 6.16 Post-Closing Access to Information and Corporate Name Phase-Out.   

(a) After the Closing, each Party shall afford the other Party and its counsel, 
accountants, consultants and other Representatives, during normal business hours, reasonable 
access to the books, records and other information in such Party’s possession relating to the 
Business, and the right to make copies and extracts therefrom at its expense, or shall provide 
copies of such information to the other Party, in each case to the extent such access is reasonably 
required by the requesting Party (i) to comply with reporting, disclosure, filing or other 
requirements imposed by a Governmental Authority, (ii) for use in the conduct of any Tax audit 
or other proceeding in respect of Taxes or other litigation in which such requesting Party is a 
party, (iii) to comply with such requesting Party’s obligations under this Agreement, or (iv) with 
respect to Buyer, relates to the operation, ownership and management of the Business and which 
Seller is permitted by applicable Law to provide provided, that, Buyer agrees to treat such 
information as confidential, if applicable. 

(b) In addition, after the Closing Seller shall provide to Buyer such written 
certifications, sub-certifications or the like as may be reasonably requested by Buyer to support 
any attestation or representation required to be provided by Buyer in connection with any audit, 
accreditation review or similar proceeding relating to the operation of the Business prior to the 
Closing.  For a period of six (6) years after the Closing Date, neither Seller nor Buyer shall, or 
permit its Affiliates to, destroy or otherwise dispose of any of the books, records or other 
information described in this Section 6.16 relating to the Business, the Purchased Assets or the 
Assumed Liabilities without first offering in writing to surrender such books, records and other 
information to the other Party, which other Party shall have ten (10) days after such offer to 
agree in writing to take possession thereof.  Without limiting the foregoing, if any Governmental 
Authority shall, pursuant to applicable Law, require in writing the transfer by Seller to Buyer of 
ownership of information related to the Business as operated prior to the Closing, Seller and 
Buyer shall coordinate in good faith to effect such transfer; provided, that, in no event shall 
Seller be required to transfer ownership of any information which Seller requires for the run-out 
of the Medicaid Business and Medicare Business by Seller. 

(c) Effective as of the Closing, Seller, on behalf of itself and its Subsidiaries, 
hereby grants to Buyer (i) for a period of no longer than nine (9) months after the Closing, a non-
exclusive, worldwide, and royalty-free license to use the Corporate Name solely to effectuate the 
transition by Buyer to new names and marks as promptly as possible (the “Phase-Out License”), 
and (ii) solely to the extent necessary in connection with its performance of its rights and 
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obligations under the Medicare Reinsurance Agreement and the QHP and EP Reinsurance 
Agreement and/or administrative matters relating thereto, a perpetual, irrevocable, sublicensable 
to Affiliates of Buyer (only in connection with the operation of Business), and transferable (upon 
prior written consent of Seller in connection with the sale or transfer of all or an applicable 
portion of the Business, which consent shall not be unreasonably withheld, conditioned or 
delayed), non-exclusive, worldwide, and royalty-free license to use the Corporate Name (or any 
successor name adopted by Seller) and names and marks incorporating the Corporate Name (or 
any successor name adopted by Seller)  (the “Long-Term License”). As soon as reasonably 
practicable after the Closing, Buyer shall phase-out use of the Corporate Name, except as 
reasonably necessary or appropriate in connection with its performance of its rights and 
obligations under the Long-Term License. All goodwill associated with the Corporate Name 
generated by Buyer’s use of the Corporate Name pursuant to the foregoing license in this 
Section 6.16(c) shall inure to the benefit of Seller. Buyer shall use the Corporate Name at a level 
of quality equivalent in all material respects to that in effect for the Corporate Name as of the 
Closing. For purposes of clarity, nothing in this Section 6.16(c) shall preclude any uses of the 
Corporate Name by Buyer that are required or otherwise not prohibited under applicable Law, 
including uses of the Corporate Name not in commerce, uses that would not cause confusion as 
to the origin of a good or service, uses for historical and administrative purposes and references 
to the Corporate Name in historical, Tax, regulatory and similar records. 

Section 6.17 Non-disparagement.  From and after the Signing Date, (a) Seller shall not, 
and shall cause its Subsidiaries not to, talk about or otherwise publicly communicate to any third 
parties (including Providers and Enrollees) in a disparaging or defamatory manner regarding 
Buyer, or otherwise make or authorize to be made any written or oral statement that may 
disparage or damage the reputation of Buyer; and (b) Buyer shall not, and shall cause their 
respective Affiliates not to, talk about or otherwise publicly communicate to any third parties 
(including Providers and Enrollees) in a disparaging or defamatory manner regarding Seller, or 
otherwise make or authorize to be made any written or oral statement that may disparage or 
damage the reputation of Seller. 

Section 6.18 Transfer Taxes.  Except as provided in Section 6.19, all transfer, 
documentary, sales, use, excise, stamp, registration, value added and other such Taxes and fees 
(including any penalties and interest) (collectively, the “Transfer Taxes”) incurred in connection 
with this Agreement and the other Transaction Documents (including any real property transfer 
Tax and any other similar Tax) shall be borne and paid evenly between Buyer and Seller when 
due; provided, that to the extent Seller is exempt from any Transfer Tax, but such Transfer Tax 
(or in the case of a sales tax, the corresponding use tax) is imposed on the Buyer, such Transfer 
Taxes shall be borne and paid by Buyer when due.  Buyer shall duly prepare any Tax Return or 
other document with respect to such Taxes or fees (and Seller shall cooperate with respect 
thereto as necessary), and shall give Seller a copy of each such Tax Return for its review and 
comment at least fifteen (15) days prior to filing.  Following such review and comment period, 
Buyer shall file all necessary Tax Returns and other documentation with respect to all Transfer 
Taxes and, if required by applicable Law, Seller shall join Buyer in the execution of any such 
Tax Returns and other documentation. 

Section 6.19 Health Insurance Providers Fee. 
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(a) For purposes of the health insurance providers fee imposed by Section 
9010 of the Patient Protection and Affordable Care Act (PPACA), Public Law 111-148 (124 Stat. 
119 (2010)), as amended by Section 10905 of PPACA, and as further amended by Section 1406 
of the Health Care and Reconciliation Act of 2010, Public Law 111-152 (124 Stat. 1029 (2010) 
and the Treasury Regulations promulgated with respect thereto, or any successor Law or Tax 
(such fee, the “Health Insurance Providers Fee”), Seller  shall (i) treat all reinsurance 
arrangements between Buyer (or an Affiliate of Buyer) and Seller pursuant to the Medicare 
Reinsurance Agreement and the QHP and EP Reinsurance Agreement as “indemnity reinsurance” 
as defined in Treasury Regulations Section 57.2(h)(5)(i), (ii) report all premiums received by 
Seller in connection with the Medicare Business and the QHP and EP Reinsurance Business with 
respect to any Contract for “health insurance” (within the meaning of Treasury Regulations 
Section 57.2(h)), for any period (or portion thereof) beginning on or after the Closing Date and 
ending at such time as the Contract has been novated to Buyer, as Seller’s “premiums written” 
for health insurance of United States health risks (within the meaning of Treasury Regulations 
Section 57.2) and (iii)  determine Seller’s “net premiums written” without reducing such 
“premiums written” described in clause (i) by any amount ceded to or otherwise payable to 
Buyer under any indemnity reinsurance arrangement described herein. Seller and Buyer shall 
report and shall act, in all respects and for all Tax purposes, consistent with such position and 
neither Seller nor Buyer shall take any position (whether in audits, Tax Returns, or otherwise) 
that is inconsistent with such position.  

(b)  In the event that Buyer is required to pay a Health Insurance Providers 
Fee in respect of any of the  premiums described in Section 6.19(a) with respect to the Medicare 
Business and the QHP and EP Reinsurance Business, Seller shall pay to Buyer in accordance 
with Section 6.19(c) an amount equal to any Health Insurance Providers Fee that would have 
been payable by Seller in respect of such premiums had the Closing not occurred, determined 
assuming that (i) Seller is a “covered entity” (within the meaning of Treasury Regulations 
Section 57.2(b)) in the applicable “test year” (within the meaning of Treasury Regulations 
Section 57.2(g), (ii) Seller continues to be a New York not-for-profit corporation that is exempt 
from Tax within the meaning of Code section 501(a) and an organization described in Code 
section 501(c)(3), and (iii) the gross premiums described in clause (a)(ii) were the amount of 
Seller’s “net premiums written” as defined in Treasury Regulations Section 57.2(k). 

(c) Any payments made pursuant to Section 6.19(b) shall be treated by the 
Parties as an adjustment to the Purchase Price for Tax purposes, unless otherwise required by 
Law.  

Section 6.20 Reinsurance Business.   

(a) In accordance with Section 2.01(e) and Section 2.01(h), as of the Non-
Renewal Date, Buyer shall acquire from Seller and its Subsidiaries all of their respective 
Provider Contracts related to the QHP and EP Reinsurance Business and any and all rights of 
Seller and its Subsidiaries, to the extent applicable, to provide services to Enrollees in any of 
Seller’s QHP Health Plans and Seller’s EP Health Plans (collectively “Seller’s QHP and EP 
Reinsured Plans”) in effect as of the Closing Date on an indemnity reinsurance basis in 
accordance with the terms and conditions of the QHP and EP Reinsurance Agreement.  
Commencing as of the first applicable open enrollment period for the first applicable plan year 
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after the plan year subject to the QHP and EP Reinsurance Agreement after the Closing Date in 
respect of each Seller’s QHP and EP Reinsured Plan, Buyer shall make available to the Enrollee 
of such Seller’s QHP and EP Reinsured Plan Buyer insurance product replacement for such 
Seller’s QHP and EP Reinsured Plan.  Buyer shall not offer Seller’s QHP and EP Reinsured 
Plans on a renewal basis after the applicable  plan year subject to the QHP and EP Reinsurance 
Agreement. 

(b) In accordance with Section 2.01(c), as of the Medicare Novation Date, 
Buyer shall acquire from Seller and its Subsidiaries any and all rights of Seller and its 
Subsidiaries, to the extent applicable, to provide services to Enrollees in any of Seller’s Medicare 
Health Plans in effect as of the Closing Date on an indemnity reinsurance basis in accordance 
with the terms and conditions of the Medicare Reinsurance Agreement.  In accordance with the 
Medicare Reinsurance Agreement, Seller shall cede, and Buyer shall reinsure, on an indemnity 
reinsurance basis all Medicare Business written by Seller until the Medicare Novation Date.  On 
the Medicare Novation Date, subject to the terms and conditions of the Medicare Reinsurance 
Agreement, the Payor Contract pursuant to which such Medicare Business is written shall be 
novated to Buyer. 

Section 6.21 Apportioned Obligations.  Liability for all real property taxes, personal 
property taxes and similar ad valorem obligations levied with respect to the Business, the 
Purchased Assets and the Assumed Liabilities (individually or in the aggregate) for a Straddle 
Period (the “Apportioned Obligations”) shall be apportioned between Seller and Buyer based on 
the number of days of such Straddle Period included in the Pre-Closing Tax Period and the 
number of days of such Straddle Period included in the Post-Closing Tax Period.  Seller shall be 
liable for the proportionate amount of such Apportioned Obligations that is attributable to the 
Pre-Closing Tax Period. Buyer shall be liable for the proportionate amount of such Apportioned 
Obligations that is attributable to the Post-Closing Tax Period.  

Section 6.22 Post-Closing Buyer Covenants.   

(a) For a period of three (3) years following the Closing, Buyer shall use 
commercially reasonable good faith efforts to maintain the corporate presence for the Business in 
the State of New York at a level appropriate for the nature of the Business’ operations as the 
anchor of Buyer’s multi-line healthcare operations in the State of New York.  Nothing herein is 
intended to or shall confer upon any Enrollee, Person or entity any legal or equitable right, 
benefit or remedy of any nature whatsoever under or by reason of this Agreement. 

(b) For a period of one (1) year following the Closing, to the extent permitted 
by applicable Law and Governmental Authorities, Buyer shall use commercially reasonable good 
faith efforts to comply with the protocols and policies developed by Seller as of the date of this 
Agreement relating to the Ethical and Religious Directives for Catholic Health Care Services in 
connection with the operations of the Business in the State of New York. 

(c) Nothing herein is intended to or shall confer upon any Enrollee, Person or 
entity any legal or equitable right, benefit or remedy of any nature whatsoever under any or by 
reason of this Agreement. 



 

 
- 85 - 

(d) From and after the Closing until final payment of the working capital 
adjustment contemplated by Section 2.08, Buyer shall pay or cause to be paid all claims payable 
and claims payable incurred but not reported included in Working Capital in the ordinary course 
of business consistent with the operation of the Business by Seller and its Subsidiaries prior to 
the Closing. 

Section 6.23 Financing. 

(a) Unless, and to the extent, Buyer shall have demonstrated to the reasonable 
satisfaction of Seller that Buyer shall have sufficient cash from other sources (including by 
reason of capital markets, securities or other financing transactions) available to satisfy its cash 
payment obligations under this Agreement, from and after the execution of this Agreement, 
Buyer shall not permit any amendment or modification to be made to the Commitment Letter, if 
such amendment or modification (A) reduces the aggregate amount of the Financing below the 
amount required together with the other sources to pay the Required Funding Amount or (B) 
imposes additional conditions or otherwise amends any of the conditions to the receipt of the 
Financing in a manner that could reasonably be expected to (I) prevent the Closing from 
occurring prior to the Termination Date, (II) make the funding of the Financing (or satisfaction 
of the conditions to obtaining the Financing) materially less likely to occur or (III) materially 
impact the ability of Buyer to enforce its rights against other parties to the Commitment Letter or 
the definitive agreements with respect thereto. For the avoidance of doubt, but subject to the 
foregoing, Buyer may amend, supplement, modify or replace the Commitment Letter as in effect 
at the date hereof (x) to add or replace lenders, lead arrangers, bookrunners, syndication agents 
or similar entities who had not executed the Commitment Letter as of the date of this Agreement, 
(y) to increase the amount of indebtedness or (z) to replace all or a portion of the facility 
committed under the Commitment Letter as in effect as of the date hereof with one or more new 
facilities under such Commitment Letter or under any new commitment letter or facility (any 
such new commitment or facility, a “Replacement Facility”); provided, that the terms of such 
Replacement Facility shall comply with clauses (A) and (B) above. Promptly following the 
execution of a Replacement Facility by Buyer, Buyer shall notify the Seller to such effect and 
shall promptly provide a fully executed copy of such Replacement Facility and any related 
agreements (which may be redacted in a customary manner). For purposes of this Agreement, (1) 
the term “Financing” shall be deemed to include the financing contemplated by the 
Commitment Letter as amended, modified or replaced pursuant to this Section 6.23 (including 
any Replacement Facility, any Alternative Financing and, in the case of Section 6.23(d), any 
offering or sale of debt or equity securities the proceeds of which are intended to be used to 
satisfy the obligations under this Agreement), and (2) the term “Commitment Letter” shall be 
deemed to include the Commitment Letter as may be amended, modified or replaced pursuant to 
this Section 6.23, any commitment letters with respect to any Replacement Facility, and any 
commitment letters with respect to the Alternative Financing. 

(b) Unless, and to the extent, Buyer shall have demonstrated to the reasonable 
satisfaction of Seller that Buyer shall have sufficient cash from other sources (including by reason 
of a capital market or other financing transaction) available to satisfy its cash payment obligations 
under this Agreement, Buyer shall use its reasonable best efforts to take, or cause to be taken, all 
actions and to do, or cause to be done, all things necessary, proper or advisable to arrange the 
Financing contemplated by the Commitment Letter, including to (i) maintain in effect the 
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Commitment Letter pursuant to its terms (except for amendments not prohibited by Section 

6.23(a)) until the transactions contemplated by this Agreement are consummated or this 
Agreement is terminated in accordance with its terms, (ii) negotiate and enter into definitive 
agreements with respect to the Financing on the terms and conditions contained in the 
Commitment Letter or on other terms not materially less favorable, in the aggregate, to Buyer (as 
determined in the reasonable judgment of Buyer) than the terms and conditions contained in the 
Commitment Letter (such definitive agreements, the “Definitive Agreements”), and (iii) satisfy (or, 
if deemed advisable by Buyer, seek a waiver on a timely basis of) all conditions to funding in the 
Commitment Letter that are within its control and, in the event that all conditions to funding in the 
Commitment Letter are satisfied at or prior to Closing, consummate the Financing at the Closing in 
accordance with the terms and conditions of the Commitment Letter as in effect at or prior to the 
Closing. 

(c) Unless, and to the extent, Buyer shall have demonstrated to the reasonable 
satisfaction of Seller that Buyer shall have sufficient cash from other sources (including by 
reason of a capital market or other financing transaction) available to satisfy its cash payment 
obligations under this Agreement, in the event any portion of the Financing becomes unavailable 
on the terms and conditions contemplated in the Commitment Letter, Buyer shall promptly notify 
Seller in writing and use its reasonable best efforts to arrange alternative financing from the same 
or alternative sources in an amount not less than the Required Funding Amount under this 
Agreement (the “Alternative Financing”); provided, however, that Buyer shall not be required 
to obtain financing which includes terms and conditions materially less favorable (taken as 
whole and taking into account any “market flex” provision) to Buyer (as determined in the 
reasonable judgment of Buyer), in each case relative to those in the Financing being replaced. 

(d) The Seller shall, shall cause its Subsidiaries to, and shall use reasonable best 
efforts to cause its and their respective Representatives, including legal, Tax, regulatory and 
accounting Representatives, to provide, at Buyer’s expense, on a timely basis, all reasonable 
cooperation requested by Buyer and/or the Financing Sources in connection with the Financing. 
Without limiting the generality of the foregoing, such cooperation shall in any event include: (i) 
promptly providing Buyer and the Financing Sources and their respective agents with (A) the 
financial information regarding the Seller and its Subsidiaries required to be delivered pursuant to 
Section 6(b) and Section 9 of Annex C of the Commitment Letter (as in effect on the date hereof, 
or any similar provisions pursuant to any permitted amendments to the Commitment Letter or 
pursuant to any Alternative Financing or Replacement Facility) as such information relates to the 
Company and (B) other information, including projections, as may be reasonably requested by 
Buyer, the Financing Sources or their respective agents to prepare customary bank information 
memoranda, lender presentations, offering memoranda, private placement memoranda, registration 
statements, prospectuses and other materials in connection with a syndicated bank financing or 
other offer or sale of securities in connection with such Financing (all information required to be 
delivered pursuant to this clause (i) being referred to as the “Required Information”); (ii) 
participating (including by making members of senior management, certain representatives and 
certain non-legal advisors, in each case with appropriate seniority and expertise, available to 
participate) in a reasonable number of meetings (including customary one-on-one meetings with 
the parties acting as lead arrangers or agent for, and prospective lenders and purchasers of, the 
Financing and senior management and Representatives, in each case with appropriate seniority 
and expertise, of the Seller and its Subsidiaries), due diligence sessions, presentations, “road 
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shows”, drafting sessions and sessions with the rating agencies in connection with the Financing; 
(iii) reasonably cooperating with the Financing Sources’ and their respective agents’ due 
diligence, including providing access to documentation reasonably requested by such Persons in 
connection with lending, capital markets or other securities transactions; (iv) reasonably 
cooperating with the marketing efforts for any portion of the Financing, including using its 
reasonable best efforts to ensure that any syndication effort benefits materially from any existing 
lending and investment banking relationship; (v) aiding in the preparation of documentation, 
including bank information memoranda, prospectuses and similar documents, rating agency 
presentations, road show presentations, private placement memoranda and written offering 
materials and similar documents used to complete such Financing (including delivery of one or 
more customary representation letters), in each case, to the extent information contained therein 
relates to the business of the Seller and its Subsidiaries; (vi) cause its certified independent 
auditors to provide (A) (x) consent to use of their reports in any materials relating to the 
Financing, including SEC filings, prospectuses and offering memoranda that include or 
incorporate the Seller’s consolidated financial information and their reports thereon and (y) 
auditors reports and comfort letters (including “negative assurances” comfort) with respect to 
financial information relating to the Seller and the its Subsidiaries in customary form and (B) 
other documentation and reasonable assistance (including assistance in the preparation of pro 
forma financial statements by Buyer); (vii) providing (including using reasonable efforts to 
obtain such documents from its advisors) customary certificates, legal opinions or other 
customary closing documents as may be reasonably requested by Buyer or the Financing Sources 
(including a certificate of the chief financial officer of the Seller with respect to solvency matters 
as of the Closing on a pro forma basis and consents and officers’ and public officials’ 
certifications); (viii) entering into one or more credit or other agreements on terms satisfactory to 
Buyer in connection with the Financing; (ix) taking all actions reasonably necessary in 
connection with the payoff and release, as applicable, of existing indebtedness and guarantees 
and related obligations of the Seller and its Subsidiaries on the Closing Date and the release of 
related liens on the Closing Date (including obtaining customary payoff letters, lien terminations 
and other instruments of discharge); (x) causing the taking of corporate actions reasonably 
necessary to permit the completion of the Financing, (xi) executing and delivering any pledge 
and security documents (and any other documents or instruments required for the creation and 
perfection of security interests in the collateral securing the Financing) or other definitive 
financing documents reasonably requested by Buyer or the Financing Sources (including 
guarantees and other deliverables), provided, however, that no obligation of the Seller or any of 
its Subsidiaries under any such agreement or instrument under this clause (xi) shall be effective 
until the Effective Time; (xii) providing, at least five (5) Business Days prior to the Closing Date, 
to the Financing Sources all documentation and other information reasonably requested by such 
Financing Sources that such Financing Sources reasonably determine is required by regulatory 
authorities under applicable “know your customer” and anti-money laundering rules and 
regulations, including the PATRIOT Act; (xiii) reasonably cooperating in procuring corporate 
and facilities ratings for the Financing in each case, from each of Standard & Poor’s Ratings 
Services and Moody’s Investors Service, Inc.; (xiv) using commercially reasonable efforts to 
permit the Acquired Cash to be made available to Buyer at the Closing in accordance with the 
terms and conditions of this Agreement; (xv) providing authorization letters to the Financing 
Sources authorizing the distribution of information to prospective lenders and containing a 
representation to the Financing Sources that the portion of the public side versions of such 



 

 
- 88 - 

documents supplied by the Seller, if any, do not include material non-public information about 
the Seller, its Subsidiaries or their respective Affiliates or securities; (xvi) (A) informing Buyer if 
the chief executive officer, chief financial officer, treasurer or controller of the Seller or any 
member of the Seller’s Board of Directors shall have knowledge of any facts as a result of which 
a restatement of any of the Seller’s financial statements, in order for such financial statements to 
comply with GAAP, is probable and (B) providing reasonably appropriate representations in 
connection with the preparation of financial statements and other financial data of the Seller and 
its Subsidiaries and providing reasonable assistance in the preparation of pro forma information, 
projections, risk factor disclosure and other disclosures required to consummate the Financing; 
(xvii) assisting Buyer to obtain waivers, consents, estoppels and approvals from other parties to 
material leases, encumbrances and contracts relating to the Seller and its Subsidiaries (including 
by arranging discussions among Buyer, the Seller and the Financing Sources and their respective 
Representatives with other parties to such material leases, encumbrances and contracts as of the 
Closing); and (xviii) updating any Required Information provided to Buyer as may be reasonably 
necessary so that such Required Information qualifies as a Compliant Document.  

(e) For the avoidance of any doubt, nothing herein shall require such 
cooperation to the extent it would interfere unreasonably with the business or operations of the 
Seller or its Subsidiaries, and neither the Seller nor any of its Subsidiaries shall be required to (i) 
enter into or perform under any agreement with respect to the Financing that is not contingent 
upon the Closing or that would be effective prior to or simultaneous with the Effective Time, (ii) 
pay any commitment or other similar fee or make any other payment or incur any other liability 
or provide or agree to provide any indemnity in connection with the Financing or any of the 
foregoing prior to the Effective Time, (iii) take any action or permit the taking of any action that 
would conflict with or violate Seller’s organizational documents or any Laws or Material 
Contracts or (iv) take or permit the taking of any action that would (x) cause any covenant, 
representation or warranty in this Agreement to be breached by Seller or any of its Subsidiaries, 
or (y) cause any director, officer or employee of Seller or any of its Subsidiaries to incur any 
personal liability; provided however that the foregoing clause (i) of this sentence shall not apply 
to customary resolutions, representation letters, officer’s certificates, supplemental indentures 
(which do not result in the creation or assumption of any additional obligations by the Seller or 
any of its Subsidiaries prior to the Effective Time) and solicitation agreement and similar 
documents required to be executed in connection with the closing of a sale of securities on 
customary terms. Buyer shall promptly indemnify and hold harmless the Seller, its Subsidiaries 
and their respective Representatives from and against any and all Losses suffered or incurred by 
any of them in connection with any claims asserted by Financing Sources in connection with the 
arrangement of the Financing including, for the avoidance of doubt, any Liabilities incurred in 
connection with Seller’s cooperation in accordance with this Section 6.23 (other than to the 
extent such Losses arise from the misconduct of or breach of this Agreement by the Seller, any 
of its Subsidiaries or their respective Representatives) and any information used in connection 
therewith (other than information relating to the Seller or its Subsidiaries provided to Buyer by 
or on behalf of the Seller, its Subsidiaries or their Representatives expressly for use in connection 
with the Financing) and any action taken by Seller, its Subsidiaries or their Representatives 
pursuant to this Section 6.23. Upon request by Seller, Buyer shall promptly (and in any event 
within thirty (30) calendar days of invoice) reimburse Seller for all reasonable and documented 
out-of-pocket costs (including reasonable out-of-pocket legal and accounting fees and expenses) 
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incurred by Seller and/or any of its Subsidiaries in connection with the cooperation contemplated 
by this Section 6.23.  

(f) Seller hereby consents to the reasonable use of the Business’s logos in 
connection with the Financing, provided, that such logos are used solely in a manner that is not 
intended to or reasonably likely to harm or disparage Seller or any of its Subsidiaries or the 
reputation or goodwill of Seller or any of its Subsidiaries or any of their respective intellectual 
property rights. 

(g) Notwithstanding anything in this Agreement, Buyer acknowledges and 
agrees that the obtaining of the Financing is not a condition to Closing. 

(h) Seller agrees to use reasonable best efforts to obtain, as soon as practicable 
after the date hereof, the Waiver.  Seller shall promptly provide to Buyer, the Waiver as soon as 
practicable after the Waiver is obtained. 

Section 6.24 Shares Reserved for Issuance; NYSE Listing. Buyer will (i) reserve for 
issuance a sufficient number of shares of Buyer Common Stock for issuance in or in connection 
with the Share Consideration and Escrow Shares, (ii) use its reasonable best efforts to cause such 
shares of Buyer Common Stock to be listed on the NYSE, subject to official notice of issuance 
and (iii) give all notices and make all filings with the NYSE required in connection with the 
Share Consideration and Escrow Shares. 

Section 6.25 Subsidiary Tax Matters.  

(a) Buyer shall prepare and file, or cause to be prepared and filed, all Tax 
Returns required to be filed by Salus, Salus IPA and each of their respective Subsidiaries after 
the Closing Date (taking into account all applicable extensions).  Any Tax Return for a Pre-
Closing Tax Period or for a Straddle Period shall be prepared in a manner consistent with past 
practice, procedure and accounting methods (unless otherwise required by Law).  Buyer shall 
deliver each such Tax Return (together with schedules, statements and, to the extent required by 
such other party, supporting documentation) to Seller for review and comment at least twenty 
(20) days prior to the due date (including extensions) of such Tax Return.  If Seller objects to any 
item on any such Tax Return, it shall, within ten (10) days after delivery of such Tax Return, 
notify Buyer in writing that it so objects, specifying with particularity any such item and stating 
the specific factual or legal basis for any such objection.  If a notice of objection shall be duly 
delivered, Buyer and Seller shall negotiate in good faith and use their commercially reasonable 
efforts to resolve such items.  If Buyer and Seller are unable to reach such agreement within five 
(5) days after receipt by Buyer of such notice, the disputed items shall be resolved by a final 
determination of the Independent Accountants.  The fees and expenses of the Independent 
Accountants shall be borne by Seller and Buyer in the same proportion by which their respective 
positions as initially presented to the Independent Accountants (based on the aggregate of all 
differences taken as a whole) differs from the final resolution as determined by the Independent 
Accountants.  Buyer and Seller agree to file any Tax Return for a Pre-Closing Tax Period or 
Straddle Period, or to amend any such Tax Return that was required to be filed during the period 
the Independent Accountants were making their determination, consistent with the Independent 
Accountant’s determinations.  Seller shall pay (or cause to be paid) to Buyer any Taxes due with 
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respect to any Tax Returns for a Pre-Closing Tax Period or Straddle Period for which Seller is 
responsible under this Agreement no later than three (3) days before the due date for the payment 
of such Taxes. 

(b) Buyer shall promptly pay or cause prompt payment to be made to Seller of 
all refunds of Taxes (and any interest thereon paid by a Governmental Authority and) received 
by, or credited against the Tax liability of, Salus, Salus IPA, or any of their respective 
Subsidiaries attributable to Taxes paid by Salus, Salus IPA, or such Subsidiary, as applicable, 
with respect to any Pre-Closing Tax Period, net of any tax payable by the party entitled to 
receive such refund or apply such credit with respect to its receipt or application thereof 
(including with respect to any interest included in such refund or overpayment) and net of all 
reasonable out-of-pocket costs associated with collecting such amounts, received; provided, that 
in the event that any such refund or credit is subsequently disallowed, Seller shall repay to the 
applicable Person an amount equal to such refund or credit (and any interest thereon paid by a 
Governmental Authority) within ten (10) days of written request therefor; provided, further, 
Seller shall not be entitled to any refund or credit of Taxes with respect to a Pre-Closing Tax 
Period to the extent attributable to the carryback of any loss, deduction or similar item arising in 
a Post-Closing Taxable Period. 

(c) Unless otherwise required by applicable Law, Buyer and its Affiliates 
(including on or after the Closing Date the Subsidiaries) shall not file, or cause to be filed, any 
restatement or amendment of, modification to any Tax Return of any of the Subsidiaries for any 
Pre-Closing Tax Period to the extent such action would reasonably be expected to adversely 
affect Seller, without the prior written consent of Seller, which consent shall not be unreasonably 
withheld, conditioned or delayed. 

(d) Seller and Buyer will, to the extent permitted by applicable Law, close the 
taxable period of the Salus, Salus IPA and each of their respective Subsidiaries as of the close of 
business on the Closing Date.  If applicable Law does not permit a Subsidiary to close their 
taxable year on the Closing Date or in any case in which a Tax is assessed with respect to 
Straddle Period, the Taxes, if any, attributable to a Straddle Period of Salus, Salus IPA and each 
of their respective Subsidiaries shall be allocated (i) to the Pre-Closing Tax Period for the period 
up to and including the close of business on the Closing Date, and (ii) to the Post-Closing Tax 
Period for the period subsequent to the Closing Date.  For purposes of this Agreement, except as 
provided in Section 6.21, in the case of any Straddle Period of a Subsidiary, Taxes shall be 
allocated to the portion of the Straddle Period ending on the Closing Date in an amount equal to 
the amount which would be payable if the taxable year ended with the Closing Date. 

(e) Neither Buyer, Salus, Salus IPA nor any of their respective Subsidiaries 
shall make any election under Section 338 of the Code, or other comparable provision under 
state, local or foreign law with respect to the transactions contemplated by this Agreement.   

Section 6.26 Insurance. 

(a) With respect to events or circumstances relating to the Business, the 
Purchased Assets and the Assumed Liabilities that occurred or existed prior to the Closing Date 
that are covered by occurrence-based third party liability insurance policies of Seller or its 



 

 
- 91 - 

Affiliates and any workers’ compensation insurance policies or comparable workers’ 
compensation self-insurance programs sponsored by Seller or its Affiliates and that apply to the 
locations at which the Business operates, Buyer may, and may cause Seller or its Affiliates, as 
applicable , to make claims under such policies and programs.  Seller and its Affiliates will 
provide reasonable cooperation and assistance in the pursuit of such claims. 

(b) With respect to any open claims against the insurance policies of Seller or 
its Affiliates relating to losses or damages relating to the Business, the Purchased Assets or the 
Assumed Liabilities prior to the Closing, Seller shall promptly remit to Buyer any and all 
proceeds realized from such claims upon settlement of such claims and the receipt of such 
proceeds. 

Section 6.27 Registration Rights Agreement; Share Consideration.   

(a) As soon as reasonably practicable following Buyer’s election of the Share 
Consideration Amount, but in any event not later than five (5) Business Days thereafter, Seller 
shall deliver to Buyer a duly executed copy of the Registration Rights Agreement.  

(b) Notwithstanding anything in this Agreement to the contrary, in the event (i) 
Buyer elects to deliver any portion of the Purchase Price as Share Consideration (in accordance 
with the definition “Share Consideration Amount” set forth in this Agreement) and (ii) for any 
reason at the Closing the resale by Seller of such Share Consideration (A) is not registered under 
the Securities Act on an effective registration statement on Form S-3 or any other applicable 
form of registration including by prospectus supplement to an existing effective registration 
statement, (B) is prohibited under applicable Law due to the existence of any fact or happening 
of any event that makes any statement of a material fact in such registration statement, any 
related prospectus or issuer free writing prospectus or any document incorporated or deemed to 
be incorporated therein by reference untrue or which would require the making of any changes in 
such registration statement, prospectus or issuer free writing prospectus in order that, in the case 
of such registration statement, it will not contain any untrue statement of a material fact or omit 
to state any material fact required to be stated therein or necessary to make the statements therein 
not misleading, and that in the case of such prospectus or issuer free writing prospectus, it will 
not contain any untrue statement of a material fact or omit to state any material fact required to 
be stated therein or necessary to make the statements therein, in the light of the circumstances 
under which they were made, not misleading, or (C) is otherwise prohibited under the 
Registration Rights Agreement, then Buyer shall deliver at the Closing, in lieu of such Share 
Consideration, an amount in cash equal to the Share Consideration Amount in respect of such 
Share Consideration, and for purposes of this Agreement all references to the “Share 
Consideration Amount” (notwithstanding any prior election made by Buyer with respect thereto) 
shall mean an amount equal to Zero Dollars ($0). 

Section 6.28 Intercompany Obligations. 

(a) Except as set forth on Section 6.28(a) of the Disclosure Schedules, Seller 
shall, and shall cause its Affiliates to, take such action and make such payments as may be 
necessary so that, concurrently with the Closing, the Business, on the one hand, and Seller and its 
Affiliates, on the other, shall settle, discharge, offset, pay or repay in full all intercompany loans, 
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notes, and advances regardless of their maturity and all intercompany receivables and payables 
for the amount due, including any accrued and unpaid interest to but excluding the date of 
payment. 

(b) Except (i) as otherwise contemplated by the Transaction Agreements or (ii) 
as set forth on Section 6.28(b) of the Disclosure Schedules, prior to the Closing, Seller shall, and 
shall cause its Affiliates to, take such actions as may be necessary to terminate or commute, 
concurrently with the Closing, all Intercompany Agreements such that, following the Closing, 
the Business shall not have any further Liability under any such Intercompany Agreements.  

ARTICLE VII 

 

CONDITIONS TO CLOSING 

Section 7.01 Conditions to Obligations of All Parties.  The obligations of each Party 
to consummate the transactions contemplated by this Agreement shall be subject to the 
fulfillment, at or prior to the Closing, of each of the following conditions: 

(a) The filings of Buyer and Seller pursuant to the HSR Act, if any, shall have 
been made and the applicable waiting period and any extensions thereof shall have expired or 
been terminated. 

(b) All other Required Governmental Approvals will have been duly made 
and obtained. 

(c) No Governmental Authority shall have enacted, issued, promulgated, 
enforced or entered any Order or Law which has, or would have, the effect of (i) making the 
transactions contemplated by this Agreement illegal, (ii) otherwise restraining, enjoining or 
prohibiting consummation of such transactions or (iii) causing any of the transactions 
contemplated to be consummated at the Closing to be rescinded following completion thereof (a 
“Prohibitive Order”); provided, that, a Party may not assert its right to not consummate the 
transactions contemplated by this Agreement pursuant to this Section 7.01(c) if such Party shall 
have initiated or caused such Action or Prohibitive Order. 

(d) The Payor Contracts (other than those relating to the Medicare Business, 
the QHP Business, or the EP Business) shall have been novated to Buyer and all other Payor 
Contracts shall have assigned to Buyer in accordance with Section 2.01 and all approvals, 
consents and waivers required in connection with such assignments shall have been received and 
executed counterparts thereof shall have been delivered to Buyer and Seller at or prior to the 
Closing.  

(e) All approvals, consents or waivers required in connection with the 
Medicare Reinsurance Agreement and the QHP and EP Reinsurance Agreement shall have been 
delivered to Buyer and Seller at or prior to Closing. 

(f) The Parties shall have received a copy of the Escrow Agreement, duly 
executed by the Escrow Agent. 
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(g) The Share Consideration (if any) and the Escrow Shares (if any) shall have 
been approved for listing on the NYSE, subject to official notice of issuance. 

Section 7.02 Conditions to Obligations of Buyer.  The obligations of Buyer to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment 
or Buyer’s written waiver, at or prior to the Closing, of each of the following conditions: 

(a) (1) The representations and warranties of Seller set forth in Article IV 
(other than the Seller Fundamental Representations), the other Transaction Documents and any 
certificate or other writing delivered pursuant hereto, disregarding any qualifications or 
limitations set forth in such representations or warranties as to materiality, Material Adverse 
Effect, or any other similar qualifier contained in such representations and warranties shall be 
true and correct in all respects, in each case, as of the Signing Date and as of the Closing Date as 
though made on and as of such date except: (i) to the extent that any such representation or 
warranty refers to a specified date, in which event such representation and warranty shall be true 
and correct as of such specified date; and (ii) where the failure of such representations and 
warranties to be so true and correct, has not had, and would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect and (2) the Seller Fundamental 
Representations shall be true and correct in all but de minimis respects, in each case as of the 
Signing Date and as of the Closing Date as though made on and as of such date except to the 
extent that any such representation or warranty refers to a specified date, in which event such 
representation and warranty shall be true and correct as of such specified date.  The Parties agree 
and acknowledge that, solely for purposes of this Section 7.02(a), “Seller Fundamental 
Representations” shall not include the representations and warranties of Seller set forth in 
Section 4.11 (Compliance with Law), and that such Seller representations and warranties set 
forth in Section 4.11 (Compliance with Law) shall be tested for accuracy in accordance with 
subsection (1) of this Section 7.02(a). 

(b) Seller shall have duly performed and complied in all material respects 
with all agreements, covenants and conditions required by this Agreement and each of the other 
Transaction Documents to be performed or complied with by it prior to or on the Closing Date. 

(c) From the Signing Date, there shall not have occurred any Material 
Adverse Effect and no Burdensome Condition shall have been imposed, or will be imposed as a 
result of the Closing, on Buyer, nor shall any event or events have occurred that, individually or 
in the aggregate, with or without the lapse of time, could reasonably be expected to result in a 
Material Adverse Effect or the imposition of a Burdensome Condition on Buyer. 

(d) Seller shall have delivered to Buyer duly executed counterparts to the 
Transaction Documents (other than this Agreement). 

(e) Seller shall have delivered to Buyer a duly executed affidavit prepared in 
accordance with Treasury Regulations Section 1.1445-2(b) certifying Seller’s non-foreign status. 

(f) Seller shall have delivered the Rego Park Lease Assignment, duly 
executed by Rego Park LLC and Seller.   
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(g) Buyer shall have received a certificate of the Secretary or an Assistant 
Secretary (or equivalent officer) of Seller certifying (i) that attached thereto are true and 
complete copies of all resolutions adopted by the Board of Directors of Seller, and by the 
Members of Seller, authorizing the execution, delivery and performance of this Agreement and 
the other Transaction Documents and the consummation of the transactions contemplated hereby 
and thereby, and that all such resolutions are in full force and effect and are all the resolutions 
adopted in connection with the transactions contemplated hereby and thereby, and (ii) the names 
and signatures of the officers of Seller authorized to sign this Agreement, the Transaction 
Documents and the other documents to be delivered hereunder and thereunder. 

(h) Buyer shall have received a certificate, dated as of the Closing Date and 
signed by a duly authorized officer of Seller, that each of the conditions set forth in Section 

7.02(a), Section 7.02(b), and Section 7.02(c) have been satisfied. 

(i) All Encumbrances, if any, relating to the Purchased Assets and the 
Business and all guarantees and obligations under any Closing Date Indebtedness, in each case, 
shall have been released in full, other than Permitted Encumbrances, and Seller shall have 
delivered to Buyer written evidence, in form reasonably satisfactory to Buyer, of the release of 
such Encumbrances, guarantees and obligations including, with respect to any Closing Date 
Indebtedness, payoff letters in form and substance reasonably satisfactory to Buyer, providing 
for the satisfaction and discharge of all amounts due under (including principal of, interest on, 
premium, if any, and any expenses, break fees or other amounts owing in respect of), and the 
termination of all obligations with respect to such Closing Date Indebtedness, in each case 
executed by each holder of any such Closing Date Indebtedness. 

(j) Buyer shall have received all Permits that are necessary for it to conduct 
the Business as conducted by Seller as of the Closing Date. 

(k) Buyer shall have received all consents, approvals and authorizations that 
are set forth in Exhibit R, which shall be in form and substance reasonably acceptable to Buyer 
(collectively, the “Required Third Party Consents”). 

Section 7.03 Conditions to Obligations of Seller.  The obligations of Seller to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment 
or Seller’s written waiver, at or prior to the Closing, of each of the following conditions: 

(a) (1) The representations and warranties of Buyer contained in this 
Agreement (other than the Buyer Fundamental Representations), the other Transaction 
Documents and any certificate or other writing delivered pursuant hereto disregarding any 
qualifications or limitations set forth in such representations or warranties as to materiality, 
material adverse effect, or any other similar qualifier contained in such representations and 
warranties shall be true and correct in all respects, in each case, as of the Signing Date and as of 
the Closing Date as though made on and as of such date except:  (i) to the extent that any such 
representation or warranty refers to a specified date, in which event such representation and 
warranty shall be true and correct as of such specified date; and (ii) where the failure of such 
representations and warranties to be so true and correct, has not had, and would not reasonably 
be expected to have, individually or in the aggregate, a material adverse effect and (2) the Buyer 
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Fundamental Representations shall be true and correct in all but de minimis respects, in each 
case as of the Signing Date and as of the Closing Date as though made on and as of such date 
except to the extent that any such representation or warranty refers to a specified date, in which 
event such representation and warranty shall be true and correct as of such specified date. 

(b) Buyer shall have duly performed and complied in all material respects 
with all agreements, covenants and conditions required by this Agreement and each of the other 
Transaction Documents to be performed or complied with by it prior to or on the Closing Date. 

(c) No Burdensome Condition shall have been imposed, promulgated or 
enacted, or will be imposed, on Seller, nor shall any event or events have occurred that, 
individually or in the aggregate, with or without the lapse of time, could reasonably be expected 
to result in the imposition of a Burdensome Condition on Seller. 

(d) Buyer shall have delivered to Seller duly executed counterparts to the 
Transaction Documents (other than this Agreement). 

(e) Buyer shall have delivered to Seller a duly executed counterpart to the 
Rego Park Lease Assignment. 

(f) Seller shall have received a certificate, dated as of the Closing Date and 
signed by a duly authorized officer of Buyer, that each of the conditions set forth in Section 

7.03(a) and Section 7.03(b) have been satisfied. 

(g) Seller shall have received all Required Governmental Approvals to amend 
its Certificate of Incorporation to enable Seller to operate in all material respects in furtherance 
of the Applicable Purposes following the Closing. 

ARTICLE VIII 

 

INDEMNIFICATION 

Section 8.01 Survival.  Subject to the limitations and other provisions of this Article 

VIII, the representations and warranties contained in Article IV and Article V shall survive the 
Closing and shall remain in full force and effect until the later of (i) the date that is twelve (12) 
months following the Closing Date and (ii) the date that is thirty (30) days after the date that the 
audited financial statements and signed audit report of Buyer’s independent auditors with respect 
to Buyer as of and for the fiscal year ending on December 31, 2018 are delivered to Buyer, 
provided that such date pursuant to this clause (ii) shall be no later than eighteen (18) months  
following the Closing Date (the “Survival Period”).  Notwithstanding the preceding sentence, (a) 
the representations and warranties of Seller set forth in Section 4.13 (Employment and Benefits 
Matters) and Section 4.14 (Taxes) shall survive the Closing until the date that is sixty (60) days 
after the expiration of the applicable statute of limitations, (b) the Seller Fundamental 
Representations and the Buyer Fundamental Representations shall survive the Closing 
indefinitely, and (c) the covenants, agreements and other obligations contained in this Agreement, 
and the indemnification obligations of the parties with respect thereto, shall survive the Closing 
in accordance with their terms.  Notwithstanding the foregoing, any claims asserted in 
accordance with this Article VIII prior to the expiration date of the applicable survival period 
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shall not thereafter be barred by the expiration of the relevant representation or warranty and 
such claims shall survive until finally resolved. 

Section 8.02 Indemnification by Seller.  Subject to the other terms and conditions of 
this Article VIII, Seller shall indemnify and defend each of Buyer, its Affiliates and its 
Representatives (collectively, the “Buyer Indemnitees”) against, and shall hold each of them 
harmless from and against, and shall pay and reimburse each of them for, any and all Losses 
incurred or sustained by, or imposed upon, the Buyer Indemnitees based upon, arising out of, 
with respect to or by reason of: 

(a) any inaccuracy in or breach of any of the representations or warranties of 
Seller contained in this Agreement (other than Seller Fundamental Representations); 

(b) any inaccuracy in or breach of any Seller Fundamental Representation; 

(c) any breach or non-fulfillment of any covenant, agreement or obligation to 
be performed by Seller pursuant to this Agreement;  

(d) any claim for fraud, willful misconduct or intentional misrepresentation;  

(e) any Excluded Asset or any Excluded Liability; or 

(f) (i) any and all Taxes of or imposed on Salus or Salus IPA for any Pre-
Closing Tax Period, (ii) any Taxes for which Salus or Salus IPA is liable under Treasury 
Regulation Section 1.1502-6 (or any corresponding or similar provision of state, local or foreign 
Law), as a transferee or successor, by operation of applicable Law, by Contract or otherwise and 
(iii) any Losses attributable to any inaccuracy or breach of the representations and warranties set 
forth in Section 4.14(n). 

Section 8.03 Indemnification by Buyer.  Subject to the other terms and conditions of 
this Article VIII, Buyer shall indemnify and defend Seller, its Affiliates and its Representatives 
(collectively, the “Seller Indemnitees”) against, and shall hold each of them harmless from and 
against, and shall pay and reimburse each of them for, any and all Losses incurred or sustained 
by, or imposed upon, the Seller Indemnitees based upon, arising out of, with respect to or by 
reason of: 

(a) any inaccuracy in or breach of any of the representations or warranties of 
Buyer contained in this Agreement (other than the Buyer Fundamental Representations); 

(b) any inaccuracy in or breach of any Buyer Fundamental Representation; 

(c) any breach or non-fulfillment of any covenant, agreement or obligation to 
be performed by Buyer pursuant to this Agreement;  

(d) any claim for fraud, willful misconduct or intentional misrepresentation; 
or 

(e) the Purchased Assets or Assumed Liabilities. 
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Section 8.04 Certain Limitations.  The Parties’ indemnification obligations under 
Section 8.02 and Section 8.03 shall be subject to the following limitations: 

(a) Neither Seller nor Buyer shall have any liability for monetary Losses 
arising under Section 8.02(a) or Section 8.03(a), to the extent the aggregate amount of Losses 
related thereto for which the Seller or Buyer, as applicable, would otherwise be required to 
provide indemnification, exceeds an amount equal to Three Hundred Seventy-Five Million 
Dollars ($375,000,000).  The aggregate Liability of Buyer, on the one hand, and Seller, on the 
other hand, for any Losses with respect to matters set forth in Section 8.02(b) and Section 

8.03(b), respectively, shall not exceed an amount equal to the Purchase Price. 

(b) Neither Seller nor Buyer shall have any liability for monetary Losses 
under Section 8.02(a) or Section 8.03(a) unless and until the aggregate amount of all monetary 
Losses under Section 8.02(a) or Section 8.03(a) as applicable, for which Seller or Buyer, as 
applicable, would otherwise be required to provide indemnification exceeds on a cumulative 
basis an amount equal to Twenty-Five Million Dollars ($25,000,000), at which point Seller or 
Buyer, as applicable, subject to the other provisions of this Section 8.04, shall indemnify the 
Buyer Indemnitees or the Seller Indemnitees, as applicable, for the full amount of all such Losses 
in excess of such amount. 

(c) Any and all indemnification payments required to be made by Seller 
pursuant to Section 8.02 shall be paid first from the Escrow Fund to the extent available in 
accordance with the Escrow Agreement.  Seller shall not be required to pay any Buyer 
Indemnitee for any indemnifiable Losses under Section 8.02 unless and until the Escrow Fund 
has been exhausted.  The Escrow Agent shall distribute to Seller, subject to the terms and 
conditions of the Escrow Agreement, immediately following the Survival Period, the then 
remaining Escrow Amount in excess of the sum of any amounts with respect to (i) which Buyer 
is entitled to, but has not yet received, indemnification, pursuant to this Article VIII (plus the 
amount of any interest or income earned on such amount), (ii) any unresolved claims for 
indemnification as of such date (plus the amount of any interest or income earned on such 
amount) and (iii) any amounts disputed but not yet resolved pursuant to Section 2.07 or Section 

2.08.  Once all indemnification claims are resolved between the Parties in accordance with this 
Article VIII, and all disputes (if any) are resolved between the Parties in accordance Section 

2.07 or Section 2.08, as applicable, all remaining amounts in the Escrow Fund, if any, shall be 
paid to Seller.   

(d) The amount of any Losses for which indemnification is provided to an 
Indemnified Party under this Article VIII shall be net of any amounts actually recovered by such 
Indemnified Party under policies of insurance (less any costs and expenses of recovery thereof), 
with respect to such Losses.  If and to the extent any insurance proceeds are actually received by 
any Indemnified Party after such Indemnified Party has recovered any Losses pursuant to this 
Article VIII such Indemnified Party shall promptly pay to the Indemnifying Party an amount 
equal to such insurance proceeds to which the Indemnifying Party is entitled pursuant to the first 
sentence of this paragraph. 

(e) No Indemnified Party shall be entitled to be compensated more than once 
for the same Loss. 
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(f) Each Indemnified Party shall use commercially reasonable efforts to 
mitigate Losses for which indemnification may be claimed by such Indemnified Party under this 
Agreement to the extent required by applicable Law. 

Section 8.05 Indemnification Procedures.  The party making a claim under this 
Article VIII is referred to as the “Indemnified Party”, and the party against which such claim is 
asserted under this Article VIII is referred to as the “Indemnifying Party”. 

(a) Third Party Claims.  If any Indemnified Party receives notice of the 
assertion or commencement of any Action made or brought by any Person who is not a party to 
this Agreement or an Affiliate of a party to this Agreement or a Representative of the foregoing 
(a “Third Party Claim”) against such Indemnified Party with respect to which the Indemnifying 
Party is obligated to provide indemnification under this Agreement, the Indemnified Party shall 
give the Indemnifying Party reasonably prompt written notice thereof, but in any event not later 
than thirty (30) calendar days after receipt of such notice of such Third Party Claim (a “Claim 
Notice”).  The failure to give a Claim Notice shall not, however, relieve the Indemnifying Party 
of its indemnification obligations, except and only to the extent that such failure has a materially 
prejudicial effect on the defenses or other rights available to the Indemnifying Party with respect 
to such Third Party Claim or the indemnification obligations are materially increased as a result 
of such failure.  A Claim Notice shall describe the Third Party Claim in reasonable detail, shall 
include copies of all material written evidence thereof and shall indicate the estimated amount, if 
reasonably determinable, of the Loss that has been or may be sustained by the Indemnified Party.  
The Indemnifying Party shall have the right to participate in, or by giving written notice to the 
Indemnified Party within thirty (30) calendar days from receipt of the Claim Notice, to assume 
the defense of any Third Party Claim at the Indemnifying Party’s expense and by the 
Indemnifying Party’s own counsel (which choice of counsel shall be subject to the Indemnified 
Party’s prior written consent, not to be unreasonably withheld, conditioned or delayed), and the 
Indemnified Party shall cooperate in good faith in such defense; provided, that (i) the 
Indemnifying Party shall have acknowledged in writing to the Indemnified Party its obligation to 
indemnify the Indemnified Party as provided hereunder in respect thereof, (ii) the Indemnifying 
Party must conduct the defense of the Third Party Claim actively and diligently in order to 
preserve its rights in this regard and (iii) notwithstanding the foregoing, the Indemnifying Party 
shall not have the right to elect to defend the Indemnified Party against a Third Party Claim (and 
the Indemnified Party shall have the sole power to direct and control such defense) if the Third 
Party Claim (A) could result in any Adverse Claim Consequences or (B) seeks non-monetary 
relief, relates to a criminal action or involves claims by a Provider or Governmental Authority.  
In the event that the Indemnifying Party assumes the defense of any Third Party Claim, subject 
to Section 8.05(b), it shall have the right to take such action as it deems necessary to avoid, 
dispute, defend, appeal or make counterclaims pertaining to any such Third Party Claim in the 
name and on behalf of the Indemnified Party.  The Indemnified Party shall have the right to 
participate in the defense of any Third Party Claim with counsel selected by it subject to the 
Indemnifying Party’s right to control the defense thereof.  The fees and disbursements of such 
counsel shall be at the expense of the Indemnified Party, provided, that (A) if the Indemnifying 
Party requests that the Indemnified Party participates in the defense of such Third Party Claim or 
(B) if, in the reasonable written opinion of counsel to the Indemnified Party, (x) there are legal 
defenses available to an Indemnified Party that are different from or additional to those available 
to the Indemnifying Party or (y) there exists a conflict of interest between the Indemnifying Party 
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and the Indemnified Party that cannot be waived, the Indemnifying Party shall be liable for the 
reasonable documented fees and expenses of one counsel to the Indemnified Party in each 
jurisdiction for which the Indemnified Party determines counsel is required.  If the Indemnifying 
Party elects not to compromise or defend such Third Party Claim or fails to promptly notify the 
Indemnified Party in writing of its election to defend as provided in this Agreement, the 
Indemnified Party may, subject to Section 8.05(b), pay, compromise, defend such Third Party 
Claim and seek indemnification for any and all Losses based upon, arising from or relating to 
such Third Party Claim.  Seller and Buyer shall cooperate with each other in all reasonable 
respects in connection with the defense of any Third Party Claim, including making available 
(subject to the provisions of Section 6.05(a)) records relating to such Third Party Claim and 
furnishing, without expense to the defending party, management employees of the non-defending 
party as may be reasonably necessary for the preparation of the defense of such Third Party 
Claim.  The Indemnified Party and the Indemnifying Party shall use commercially reasonable 
efforts to avoid production of confidential information (consistent with applicable Law), and to 
cause all communications among employees, counsel and others representing any party to a 
Third Party Claim to be made so as to preserve any applicable attorney-client or work-product 
privileges. 

(b) Settlement of Third Party Claims.  If the Indemnifying Party assumes the 
defense of a Third Party Claim, the Indemnifying Party shall not, without the prior written 
consent of the Indemnified Party, settle, compromise or offer to settle or compromise any Third 
Party Claim if the terms of such settlement do not contain a release of the Indemnified Parties or 
(i) would result in the imposition of a consent order, injunction or decree that would restrict the 
future activity or conduct of the Indemnified Party, (ii) would result in a finding or admission of 
wrongdoing or violation of Law by the Indemnified Party, (iii) would result in any monetary 
Liability of the Indemnified Party that will not be paid or reimbursed by the Indemnifying Party, 
or (iv) has a material adverse effect on any ongoing business of the Indemnified Party (any of the 
foregoing, “Adverse Claim Consequences”).  If the Indemnifying Party assumes the defense of a 
Third Party Claim, the Indemnified Party shall not admit any Liability with respect to, settle, 
compromise or discharge, such Third Party Claim without the Indemnifying Party’s prior written 
consent, which consent shall not be unreasonably withheld or delayed.   

(c) Direct Claims.  Any Action by an Indemnified Party on account of a Loss 
which does not result from a Third Party Claim (a “Direct Claim”) shall be asserted by the 
Indemnified Party giving the Indemnifying Party reasonably prompt written notice thereof, but in 
any event not later than thirty (30) calendar days after the Indemnified Party becomes aware of 
such Direct Claim.  The failure to give such prompt written notice shall not, however, relieve the 
Indemnifying Party of its indemnification obligations, except and only to the extent that such 
failure has a materially prejudicial effect on the defenses or other rights available to the 
Indemnifying Party with respect to such Direct Claim.  Such notice by the Indemnified Party 
shall describe the Direct Claim in reasonable detail, shall include copies of all material written 
evidence thereof and shall indicate the estimated amount, if reasonably practicable, of the Loss 
that has been or may be sustained by the Indemnified Party.  The Indemnifying Party shall have 
thirty (30) calendar days after its receipt of such notice to respond in writing to such Direct 
Claim.  The Indemnified Party shall reasonably cooperate with the Indemnifying Party and its 
professional advisors to allow the Indemnified Party to investigate the matter or circumstance 
alleged to give rise to the Direct Claim, and whether and to what extent any amount is payable in 
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respect of the Direct Claim and the Indemnified Party shall assist the Indemnifying Party’s 
investigation by providing reasonable access (including access to the Indemnified Party’s 
premises and personnel, documents or records during normal business hours on a mutually 
convenient basis) as the Indemnifying Party or any of its professional advisors may reasonably 
request.  If the Indemnifying Party does not so respond within such thirty (30) calendar  day 
period, the Indemnifying Party shall be deemed to have rejected such claim, in which case the 
Indemnified Party shall be free to pursue such remedies as may be available to the Indemnified 
Party on the terms and subject to the provisions of this Agreement. 

Section 8.06 Payments.  Once a Loss is agreed to by the Indemnifying Party or finally 
adjudicated to be payable pursuant to this Article VIII, the Indemnifying Party shall satisfy its 
obligations within ten (10) Business Days of such final, non-appealable adjudication by wire 
transfer of immediately available funds (or, if the Indemnifying Party is Seller, in accordance 
with the Escrow Agreement, to the extent applicable). 

Section 8.07 Tax Treatment of Indemnification Payments.  All indemnification 
payments made under this Agreement shall be treated by the Parties as an adjustment to the 
Purchase Price for Tax purposes, unless otherwise required by Law. 

Section 8.08 Exclusive Remedy.   

(a) Except in the case of Section 8.02(d) or Section 8.03(d), or claims for 
equitable relief (including the enforcement of any covenant requiring performance following the 
Closing), from and after the Closing, the sole and exclusive remedy for all Losses relating to this 
Agreement or the transactions contemplated hereby shall be the indemnification provisions set 
forth in this Article VIII. 

(b) Subject in all instances to the limitations and provisions provided for in 
this Article VIII, Buyer agrees that any and all amounts payable as a result of any Third Party 
Claim or Direct Claim by any Buyer Indemnitee for indemnification pursuant to Section 8.02(a) 
(other than in respect of any inaccuracy in or breach of any of the representations or warranties 
of Seller set forth in Section 4.13 (Employment and Benefits Matters) and Section 4.14 (Taxes)) 
shall be paid solely from the then-remaining Escrow Funds in accordance with the Escrow 
Agreement and neither Seller nor any of its Affiliates shall have any other Liability therefor, 
whether in indemnity or otherwise. 

Section 8.09 Materiality.  For purposes of Section 8.02(a), Section 8.02(b), Section 

8.03(a) and Section 8.03(b), any qualifications as to materiality, Material Adverse Effect, 
material adverse effect or similar qualification contained in the representations or warranties in 
this Agreement (other than with respect to the representations and warranties contained in 
Section 4.05(a) (third sentence) and Section 4.06(a), as to which this Section 8.09 shall not 
apply), shall be disregarded and have no effect for purposes of determining whether there has 
been an inaccuracy in or breach of any representation or warranty and calculating the amount of 
any Losses thereunder. 
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ARTICLE IX 

 

TERMINATION 

Section 9.01 Termination.  This Agreement may be terminated at any time prior to the 
Closing (it being understood and hereby agreed that this Agreement may not be terminated for 
any reason or on any basis other than  the following): 

(a) by the mutual written consent of Seller and Buyer; 

(b) by Buyer by written notice to Seller if Buyer is not then in material breach 
of any provision of this Agreement and: 

(i) there has been a breach, inaccuracy in or failure to perform any 
representation, warranty, covenant or agreement made by Seller pursuant to this 
Agreement that would give rise to the failure of any of the conditions specified in Article 

VII and such breach, inaccuracy or failure has not been cured by Seller within thirty (30) 
calendar days of Seller’s receipt of written notice of such breach from Buyer; 

(ii) an event or condition occurs that has had a Material Adverse Effect; 
or 

(iii) Buyer has been subjected to a Burdensome Condition, or will be 
subjected to a Burdensome Condition if the Closing occurs following good faith 
negotiations by Buyer with the Governmental Authority to avoid such Burdensome 
Condition. 

(c) by Seller by written notice to Buyer if Seller is not then in material breach 
of any provision of this Agreement and: 

(i)  there has been a breach, inaccuracy in or failure to perform any 
representation, warranty, covenant or agreement made by Buyer pursuant to this 
Agreement that would give rise to the failure of any of the conditions specified in Article 

VII and such breach, inaccuracy or failure has not been cured by Buyer within thirty (30) 
calendar days of Buyer’s receipt of written notice of such breach from Seller; or 

(ii) Seller has been subjected to a Burdensome Condition, or will be 
subjected to a Burdensome Condition following good faith negotiations by Seller with the 
Governmental Authority to avoid such Burdensome Condition. 

(d) by Buyer or Seller, by written notice to the other party, in the event that: 

(i) any Governmental Authority shall have issued a Prohibitive Order 
restraining or enjoining the transactions contemplated by this Agreement, and such 
Prohibitive Order shall have become final and non-appealable; provided that the right to 
terminate this Agreement pursuant to this Section 9.01(d)(i) shall not be available to any 
party whose failure to fulfill any obligation under this Agreement shall have been a 
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material cause of, or resulted in, the occurrence of such Prohibitive Order, or who has 
initiated or taken any action in support of such Prohibitive Order; or 

(ii) the Closing shall not have occurred on or prior to July 1, 2018 (the 
“Initial Termination Date”); provided that if prior to the Initial Termination Date, any of 
the conditions set forth in Section 7.01(a), Section 7.01(b), or Section 7.01(d) have not 
been satisfied (or waived) but all other conditions to the Closing (other than those 
conditions which by their terms cannot be satisfied until the Closing) have been satisfied 
(or waived) by the Initial Termination Date, the Initial Termination Date may be 
extended by either Seller or Buyer for up to two (2) months from the Initial Termination 
Date (the Initial Termination Date, as it may be extended pursuant to this Section 

9.01(d)(ii), is referred to herein as the “Termination Date”); provided, further, that the 
right to terminate this Agreement pursuant to this Section 9.01(d)(ii) shall not be 
available to any party whose failure to fulfill any obligation under this Agreement has 
been the cause of, or resulted in, the failure of the Closing to occur on or prior to such 
date. 

Section 9.02 Effect of Termination.  

(a)  In the event of the termination of this Agreement in accordance with this 
Article IX, this Agreement shall forthwith become void (in whole or in part, as applicable) and 
there shall be no liability on the part of any Party hereto (nor any of its Representatives or 
Affiliates) or any of the Financing Sources except: 

(i) as set forth in this Article IX, in Section 6.06 and in Article X 
hereof; and 

(ii) that subject to Section 9.02(b), nothing herein shall relieve any 
Party hereto from Liability or Losses for any fraud, willful breach or intentional 
misrepresentation or any breach of any representation, warranty, covenant or agreement 
contained in this Agreement prior to the date of termination. 

(b) If this Agreement is terminated prior to the Closing, (i) by Buyer pursuant 
to Section 9.01(b)(iii), or (ii) by Seller pursuant to Section 9.01(c)(ii), then in any such event the 
terminating Party shall pay to the other Party (by wire transfer of immediately available funds), 
promptly (but in no event more than three (3) Business Days) following such termination, a 
termination fee in the amount of Five Million Dollars ($5,000,000) (the “Termination Fee”).  
The Termination Fee, if paid by such terminating Party, shall be considered liquidated damages 
for any and all Losses of the other Party in connection with, relating to or arising out of this 
Agreement or the Transaction Documents and the transactions contemplated hereby or thereby 
(including with respect to the termination thereof).  In the event of a termination by either Party 
as contemplated by this Section 9.02(b), the non-terminating Party’s receipt of the Termination 
Fee shall be the sole and exclusive remedy of such party and its Affiliates against the 
Terminating Party and any of its Affiliates and any of the Financing Sources for any and all 
Losses that may be suffered based upon, resulting from or arising out of the circumstances giving 
rise to such termination, and none of the terminating Party nor any of its Affiliates nor any of the 
Financing Sources shall have any further Liability relating to or arising out of this Agreement, 
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the Transaction Documents or the transactions contemplated by this Agreement, whether at Law 
or equity, contract, tort or otherwise.  The Parties to this Agreement acknowledge the agreements 
contained in this Section 9.02(b), are integral parts of the transactions contemplated by this 
Agreement, that without these agreements the Parties would not have entered into this 
Agreement, and that the payment of the Termination Fee, if applicable, does not constitute a 
penalty. 

ARTICLE X 

 

MISCELLANEOUS 

Section 10.01 Expenses.  Except as otherwise expressly provided herein, all Expenses 
incurred in connection with this Agreement and the transactions contemplated hereby shall be 
paid by the party incurring such Expenses, whether or not the Closing shall have occurred. 

Section 10.02 Notices.  All notices, requests, consents, claims, demands, waivers and 
other communications hereunder shall be in writing and shall be deemed to have been given (a) 
when delivered by hand (with written confirmation of receipt); (b) when received by the 
addressee if sent by a nationally recognized overnight courier (receipt requested); (c) on the date 
sent by e-mail of a PDF document (with confirmation of transmission) if sent during normal 
business hours of the recipient, and on the next Business Day if sent after normal business hours 
of the recipient; provided that such communication is also sent via another method permitted 
hereby, or (d) on the third day after the date mailed, by certified or registered mail, return receipt 
requested, postage prepaid.  Such communications must be sent to the respective Parties at the 
following addresses (or at such other address for a Party as shall be specified in a notice given in 
accordance with this Section 10.02): 

If to Seller: 

New York State Catholic Health Plan, Inc. 
95-25 Queens Boulevard 
Rego Park, New York 11374 
Attention:  Chief Executive Officer and Chief Legal Officer 
E-Mail:  pfrawley@fideliscare.org and srusso@fideliscare.org 

with a copy to: 

Norton Rose Fulbright US LLP 
1301 Avenue of the Americas 
New York, New York  10019 
Attention:  Andrew B. Roth, Esq. 
E-Mail: andrew.roth@nortonrosefulbright.com 
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If to Buyer: 

Centene Corporation 
7700 Forsyth Blvd. 
St. Louis MO 63105 
Attention:  Keith Williamson 
E-Mail:  kwilliamson@centene.com 

With a copy to: 

Skadden, Arps, Slate, Meagher & Flom LLP 
4 Times Square 
New York, New York  10036 
Attention:  Paul T. Schnell, Esq. 
E-Mail:  paul.schnell@skadden.com 
 
Attention:  Sean C. Doyle, Esq. 
E-Mail:  sean.doyle@skadden.com 
 
Attention:  Michael J. Homison, Esq. 
E-Mail:  michael.homison@skadden.com 

Section 10.03 Interpretation.  For purposes of this Agreement, (a) the words “include,” 
“includes” and “including”, unless otherwise specified, shall be deemed to be followed by the 
words “without limitation” whether or not such words are actually stated; (b) the word “or” is not 
exclusive; (c) the words “herein,” “hereof,” “hereby,” “hereto”, “hereunder” and derivative or 
similar words refer to this Agreement as a whole, including the Disclosure Schedules and 
Exhibits hereto; (d) words in the singular shall beheld to include the plural and vice versa, and 
words of one gender shall be held to include the other gender as the context requires; (e) 
references to “dollars” or “$” shall mean United States dollars; (f) references to “written” or “in 
writing” include in electronic form; (g) provisions shall apply, when appropriate, to successive 
events and transactions; (h) a reference to any Person includes such Person’s successors and 
permitted assigns; (i) any reference to days means calendar days unless Business Days are 
expressly specified; (j) when calculating the period of time before which, within which or 
following which any act is to be done or step taken pursuant to this Agreement, the date that is 
the reference date in calculating such period shall be excluded, and if the last day of such period 
is not a Business Day, the period shall end on the next succeeding Business Day; and (k) all 
references to “close of business” on any given day shall be deemed to refer to 11:59 p.m. Eastern 
Time on such date.  Unless the context otherwise requires, references herein: (i) to Articles, 
Sections, Disclosure Schedules and Exhibits mean the Articles and Sections of, and Disclosure 
Schedules and Exhibits attached to, this Agreement; (ii) to an agreement, instrument or other 
document means such agreement, instrument or other document as amended, supplemented and 
modified from time to time to the extent permitted by the provisions thereof and (iii) to a statute 
or regulation or statutory or regulatory provisions means such statute as amended from time to 
time and includes any successor legislation thereto and any regulations promulgated thereunder.  
This Agreement shall be construed without regard to any presumption or rule requiring 
construction or interpretation against the party drafting an instrument or causing any instrument 
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to be drafted.  The Schedules (including the Disclosure Schedules) and Exhibits referred to 
herein shall be construed with, and as an integral part of, this Agreement to the same extent as if 
they were set forth verbatim herein. 

Section 10.04 Headings.  The headings in this Agreement are for reference only and 
shall not affect the interpretation of this Agreement. 

Section 10.05 Severability.  If any term or provision (or any portion thereof) of this 
Agreement, or the application of any such term or provision (or any portion thereof) to any 
Person or circumstance, is invalid, illegal or unenforceable in any jurisdiction, such invalidity, 
illegality or unenforceability shall not affect any other term or provision of this Agreement or 
invalidate or render unenforceable such term or provision in any other jurisdiction, and this 
Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid, 
illegal or unenforceable term or provisions or any portion hereof had never been contained herein.  
Upon such determination that any term or other provision is invalid, illegal or unenforceable, the 
Parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original 
intent of the Parties as closely as possible in a mutually acceptable manner in order that the 
transactions contemplated hereby be consummated as originally contemplated to the greatest 
extent possible. 

Section 10.06 Entire Agreement.  This Agreement and the other Transaction 
Documents constitute the sole and entire agreement of the Parties to this Agreement with respect 
to the subject matter contained herein and therein, and supersede all prior and contemporaneous 
understandings and agreements, both written and oral, with respect to such subject matter.  In the 
event of any inconsistency between the statements in the body of this Agreement and those in the 
other Transaction Documents, the Exhibits and Disclosure Schedules (other than an exception 
expressly set forth as such in the Disclosure Schedules), the statements in the body of this 
Agreement will control. 

Section 10.07 Successors and Assigns.  This Agreement shall be binding upon and shall 
inure to the benefit of the Parties hereto and their respective successors and permitted assigns.  
No Party may assign (by operation of law or otherwise) its rights or obligations hereunder 
without the prior written consent of the other Parties, which consent shall not be unreasonably 
withheld or delayed, except that (i) Buyer may assign any or all of its rights and obligations 
under this Agreement without prior written consent to any of its Subsidiaries or Affiliates, 
provided that no such assignment shall relieve Buyer of any of its obligations hereunder and (ii) 
from and after the Closing Date, Buyer may assign any or all of its rights or obligations under 
this Agreement without prior written consent to any Financing Source (provided that any such 
assignment shall not relieve Buyer of its obligations hereunder) pursuant to the terms of the  
Financing (or any credit agreements, loan documents or indentures of Buyer or its Affiliates) for 
purposes of creating a security interest herein or otherwise assigning collateral in respect of the 
Financing. 

Section 10.08 No Third-party Beneficiaries. Except as provided in Article VIII, this 
Agreement is for the sole benefit of the Parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other Person or entity any legal or equitable right, benefit or remedy of any nature whatsoever 



 

 
- 106 - 

under or by reason of this Agreement; provided, however, that the Financing Sources are hereby 
made express third-party beneficiaries of, and shall be entitled to rely on, Section 9.02(b), 
Section 10.07, this Section 10.08, Section 10.09, Section 10.10, Section 10.12 and Section 

10.13.   

Section 10.09 Amendment and Modification; Waiver.  This Agreement may only be 
amended, modified or supplemented by an agreement in writing signed by each Party hereto; 
provided, that notwithstanding anything to the contrary set forth herein, Section 9.02(b), Section 

10.07, Section 10.08, this Section 10.09, Section 10.10(b) and Section 10.10(c), and Section 

10.12 (and any related definitions to the extent a modification, waiver or termination of such 
definitions would modify the substance of any of the foregoing provisions) may not be modified, 
waived or terminated in a manner that is adverse in any material respect to the Financing Sources 
without the prior written consent of the Financing Sources.  No waiver by any Party of any of the 
provisions hereof shall be effective unless explicitly set forth in writing and signed by the Party 
so waiving.  No waiver by any Party shall operate or be construed as a waiver in respect of any 
failure, breach or default not expressly identified by such written waiver, whether of a similar or 
different character, and whether occurring before or after that waiver.  No failure to exercise, or 
delay in exercising, any right, remedy, power or privilege arising from this Agreement shall 
operate or be construed as a waiver thereof; nor shall any single or partial exercise of any right, 
remedy, power or privilege hereunder preclude any other or further exercise thereof or the 
exercise of any other right, remedy, power or privilege. 

Section 10.10 Governing Law; Submission to Jurisdiction; Waiver of Jury Trial. 

(a) This Agreement, and any Action arising or relating to this Agreement or 
the Transactions (including in connection with the Financing), shall be governed by and 
construed in accordance with the internal laws of the State of New York without giving effect to 
any choice or conflict of law provision or rule (whether of the State of New York or any other 
jurisdiction) that would cause the application of Laws of any jurisdiction other than those of the 
State of New York. 

(b) ANY LEGAL SUIT, ACTION OR PROCEEDING (WHETHER AT 
LAW, IN EQUITY, IN CONTRACT, IN TORT OR OTHERWISE) ARISING OUT OF OR 
BASED UPON THIS AGREEMENT, THE OTHER TRANSACTION DOCUMENTS OR THE 
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WITHOUT LIMITING 
SECTION 10.12, INCLUDING, FOR THE AVOIDANCE OF DOUBT, ANY ACTION 
AGAINST ANY FINANCING SOURCE) MAY ONLY BE INSTITUTED IN THE FEDERAL 
COURTS OF THE UNITED STATES OF AMERICA LOCATED IN THE BOROUGH OF 
MANHATTAN, AND EACH PARTY IRREVOCABLY SUBMITS TO THE EXCLUSIVE 
JURISDICTION OF SUCH COURTS IN ANY SUCH SUIT, ACTION OR PROCEEDING.  
SERVICE OF PROCESS, SUMMONS, NOTICE OR OTHER DOCUMENT BY MAIL TO 
SUCH PARTY’S ADDRESS SET FORTH HEREIN SHALL BE EFFECTIVE SERVICE OF 
PROCESS FOR ANY SUIT, ACTION OR OTHER PROCEEDING BROUGHT IN ANY 
SUCH COURT.  THE PARTIES IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY 
OBJECTION TO THE LAYING OF VENUE OF ANY SUIT, ACTION OR ANY 
PROCEEDING IN SUCH COURTS AND IRREVOCABLY WAIVE AND AGREE NOT TO 
PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH SUIT, ACTION OR 
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PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN 
INCONVENIENT FORUM. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT OR THE OTHER 
TRANSACTION DOCUMENTS (INCLUDING THOSE CONTEMPLATED BY SECTION 

10.10(b)) IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, 
THEREFORE, EACH SUCH PARTY IRREVOCABLY AND UNCONDITIONALLY 
WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY 
LEGAL ACTION ARISING OUT OF OR RELATING TO THIS AGREEMENT, THE OTHER 
TRANSACTION DOCUMENTS OR THE TRANSACTIONS CONTEMPLATED HEREBY 
OR THEREBY (INCLUDING ANY ACTION AGAINST THE FINANCING SOURCES 
ARISING OUT OF OR RELATED TO THE TRANSACTIONS CONTEMPLATED HEREBY, 
THE COMMITMENT LETTER, THE FINANCING OR THE PERFORMANCE OF 
SERVICES WITH RESPECT THERETO).  EACH PARTY TO THIS AGREEMENT 
CERTIFIES AND ACKNOWLEDGES THAT (i) NO REPRESENTATIVE OF ANY OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 
PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT 
OF A LEGAL ACTION, (ii) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF 
THIS WAIVER, (iii) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (iv) 
SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG 
OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 

10.10(c). 

Section 10.11 Specific Performance.  Without intending to limit the remedies available 
to the Parties hereunder, the Parties agree that irreparable damage would occur if any provision 
of this Agreement are not performed in accordance with the terms hereof, for which damages, 
even if available, will not be an adequate remedy. Accordingly, the Parties shall be entitled to an 
injunction, specific performance and other equitable relief to prevent breaches of this Agreement 
and to enforce specifically the terms hereof, without, in any such case, the requirement to post 
any bond or other undertaking, in addition to any other remedy to which they are entitled at law 
or in equity. Each Party agrees not to oppose the granting of such injunctive relief on the basis 
that monetary damages are an adequate remedy. 

Section 10.12 Non-Recourse.  Notwithstanding anything to the contrary contained 
herein, the Seller agrees on behalf of itself and its Affiliates and its and their Representatives that 
none of the Financing Sources shall have any liability or obligation to the Seller or any of its or 
their respective Affiliates or Representatives relating to this Agreement, any commitment letter, 
engagement letter or definitive financing document or any of the transactions contemplated 
hereby or thereby (including with respect to the Financing).  The Seller and its Affiliates and its 
and their Representatives hereby waive any and all rights or claims and causes of action (whether 
at law, in equity, in contract, in tort or otherwise) against the Financing Sources that may be 
based upon, arise out of or relate to this Agreement, any commitment letter, engagement letter or 
definitive financing document or any of the transactions contemplated hereby or thereby 
(including the Financing or the Commitment Letter), and each of Seller and its Affiliates and its 
and their Representatives agrees not to commence or support an Action against any Financing 
Source in connection with this Agreement or any commitment letter, engagement letter or 
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definitive financing document or any of the transactions contemplated hereby or thereby 
(including any Action relating to the Financing or the Commitment Letter).  In furtherance and 
not in limitation of the foregoing waiver, it is agreed that no Financing Source shall have any 
liability for any claims, losses, settlements, liabilities, damages, costs, expenses, fines or 
penalties to the Seller or any of its Affiliates and its or their respective Representatives in 
connection with this Agreement or the transactions contemplated hereunder.  This Section 10.12 
is intended to benefit and may be enforced by the Financing Sources and shall be binding on all 
successors and assigns of the Seller. 

Section 10.13 Counterparts.  This Agreement and any amendments hereto may be 
executed and delivered in counterparts, each of which shall be deemed an original, but all of 
which together shall be deemed to be one and the same agreement.  A signed copy of this 
Agreement delivered by facsimile, e-mail or other means of electronic transmission shall be 
deemed to have the same legal effect as delivery of an original signed copy of this Agreement. 

[Signature Page Follows] 
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EXHIBIT A 

FORM OF  

ASSIGNMENT AND ASSUMPTION AGREEMENT 

ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”), dated 

__________, is being executed and delivered by [NAME OF TRANSFEREE], a [●] 

(“Transferee”), and NEW YORK STATE CATHOLIC HEALTH PLAN, INC., D/B/A FIDELIS 

CARE NEW YORK, a New York not-for-profit corporation (“Seller”), pursuant to that certain 

Asset Purchase Agreement, dated as of September __, 2017, by and between CENTENE 

CORPORATION, a Delaware corporation (“Buyer”), and Seller (the “Asset Purchase 

Agreement”).  Capitalized terms used but not defined herein shall have the meanings ascribed to 

them in the Asset Purchase Agreement.  

Seller and Buyer have entered into the Asset Purchase Agreement, pursuant to which 

Buyer has agreed to acquire the Purchased Assets and to assume the Assumed Liabilities.  In 

consideration of the foregoing and in consideration of the mutual agreements, provisions and 

covenants contained herein and in the Asset Purchase Agreement and for other good and 

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and 

subject to and in accordance with the terms of the Asset Purchase Agreement, the parties hereby 

agree as follows:  

1. Transferee hereby assumes and agrees to pay, perform and discharge all of the 

Assumed Liabilities, subject to the respective conditions thereof.  Transferee does not hereby 

assume or agree to pay, perform or discharge any of the Excluded Liabilities. 

2. This Agreement shall not confer any rights or remedies on any Person other than 

the parties hereto and their respective successors and assigns.  The assumption by Transferee of 

the Assumed Liabilities shall not be construed to defeat, impair, or limit in any way Transferee’s 

rights or remedies to in good faith contest or dispute the validity or amount of any Assumed 

Liability (and Transferee shall have all rights which Seller may have or have had to defend or 

contest any such claim or demand), nor shall it expand the rights or the remedies of any third 

party against Transferee as compared to the rights and remedies which such third party would 

have had against Seller had Transferee not assumed the Assumed Liabilities.  This Agreement 

shall be binding upon and inure to the benefit of the parties hereto and their respective successors 

and assigns. 

3. This Agreement  is made pursuant to, and is subject to the terms of, the Asset 

Purchase Agreement.  Notwithstanding anything to the contrary contained in this Agreement, 

nothing contained herein shall be deemed to supersede, limit, restrict or modify in any manner 

the rights and obligations under the Asset Purchase Agreement.  In the event there is any conflict 

between the terms of this Agreement and the terms and conditions of the Asset Purchase 

Agreement, the terms and conditions of the Asset Purchase Agreement shall control. 

4. This Agreement may be executed in one or more counterparts, each of which 

when executed shall be deemed to be an original, but all of which shall constitute but one and the 

same agreement.  A signed copy of this Agreement delivered by facsimile, e-mail or other means 
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of electronic transmission shall be deemed to have the same legal effect as delivery of an original 

signed copy of this Agreement. 

5. At any time and from time to time hereafter, at any party’s request, each party 

hereto shall take any and all steps and shall execute, acknowledge and deliver to the other party 

any and all future instruments and assurances necessary or reasonably requested in order to more 

fully carry out the purposes hereof. 

6. Section 10.10 of the Asset Purchase Agreement is hereby incorporated herein by 

reference, mutatis mutandis. 

7. This Agreement only may be amended, modified or supplemented by an 

instrument in writing signed by the parties hereto. 

[Signature Pages Follow] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 

executed as of the date first written above. 

 

[NAME OF BUYER] 

 

 

By:       

Name:  

Title:  
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1501221-NYCSR03A - MSW 

Accepted and Agreed: 

 

NEW YORK STATE CATHOLIC  

HEALTH PLAN, INC. 

 

 

By:       

Name:  

Title:  
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Low Collar Low Base Enrollment

Business Segment Enrollment Collar Mark Number
(1)

State Sponsored Segment 1,257,682 95.0% 1,323,876

Senior Programs Segment 81,246 95.0 85,522

Exchange Segment 213,629 95.0 224,873

Total 1,552,557 1,634,271

(1) August 31, 2017 actual enrollment figures are reflected in this draft exhibit, for illustrative purposes only. Base Enrollment Number figures 

exclude contribution from the FIDA business (314 members), which will be discontinued by end of year 2017. [Base Enrollment Number and Low 

Collar Enrollment for each Business Segment to be updated to reflect actual figures as of the last date of the calendar month in which the Signing 

Date occurs.]
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(See attached) 
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Base Projected High High Collar

Business Segment Enrollment Number
(1)

Collar Mark Enrollment

State Sponsored Segment 1,349,187 105.0% 1,416,647

Senior Programs Segment 93,386 105.0 98,055

Exchange Segment 250,690 105.0 263,225

Total 1,693,263 1,777,927

(1) Projected enrollment for January 1, 2018 (expected December 31, 2017 from management forecast). Base Projected Enrollment Number 

figures exclude contribution from the FIDA business (321 members), which will be discontinued by end of year 2017.
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EXHIBIT D 

FORM OF 

BILL OF SALE 

BILL OF SALE (this “Bill of Sale”), dated ______, 2017, is being executed and 

delivered by [NAME OF TRANSFEREE], a [●] (“Transferee”) and NEW YORK STATE 

CATHOLIC HEALTH PLAN, INC., D/B/A FIDELIS CARE NEW YORK, a New York not-

for-profit corporation (“Seller”), pursuant to that certain Asset Purchase Agreement, dated as of 

September __, 2017, by and between Seller and CENTENE CORPORATION, a Delaware 

corporation (the “Asset Purchase Agreement”).  Capitalized terms used but not defined herein 

shall have the meanings ascribed to them in the Asset Purchase Agreement.  

Subject to and in accordance with the terms of the Asset Purchase Agreement, and for 

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 

as of the date hereof, Seller hereby sells, transfers, assigns, conveys and delivers to Transferee all 

of Seller’s right, title and interest in and to the Purchased Assets.  Seller does not hereby sell, 

transfer, assign, convey or deliver to Transferee any of Seller’s rights, title, or interest in and to 

the Excluded Assets.  

This Bill of Sale is made pursuant to, and is subject to the terms of, the Asset Purchase 

Agreement.  Notwithstanding anything to the contrary contained in this Bill of Sale, nothing 

contained herein shall be deemed to supersede, limit, restrict or modify in any manner the rights 

and obligations under the Asset Purchase Agreement.  In the event there is any conflict between 

the terms of this Bill of Sale and the terms and conditions of the Asset Purchase Agreement, the 

terms and conditions of the Asset Purchase Agreement shall control. 

At any time and from time to time hereafter, at any party’s request, each party hereto 

shall take any and all steps and shall execute, acknowledge and deliver to the other party any and 

all future instruments and assurances necessary or reasonably requested in order to more fully 

carry out the purposes hereof. 

This Bill of Sale may be executed in one or more counterparts, each of which when 

executed shall be deemed to be an original, but all of which shall constitute but one and the same 

instrument. A signed copy of this Bill of Sale delivered by facsimile, e-mail or other means of 

electronic transmission shall be deemed to have the same legal effect as delivery of an original 

signed copy of this Bill of Sale. 

Section 10.10 of the Asset Purchase Agreement is hereby incorporated herein by 

reference, mutatis mutandis. 

This Bill of Sale only may be amended, modified or supplemented by an instrument in 

writing signed by the parties hereto. 

 [Signature Pages Follow] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 

executed as of the date first written above. 

 

NEW YORK STATE CATHOLIC 

HEALTH PLAN, INC. 

 

 

By:       

Name:  

Title:  
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Accepted and Agreed: 

[NAME OF TRANSFEREE] 

 

 

By:       

Name:  

Title:  
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EXHIBIT E 

FORM OF 
ESCROW AGREEMENT 

This ESCROW AGREEMENT, dated this ___ day of _________________, ____ 
(the “Escrow Agreement”), is entered into by and among [NAME OF BUYER], a 
Delaware corporation (“Buyer”), NEW YORK STATE CATHOLIC HEALTH PLAN, 
INC., D/B/A FIDELIS CARE NEW YORK, a New York not-for-profit corporation 
(“Seller”), and WILMINGTON TRUST, NATIONAL ASSOCIATION, a national 
association, as escrow agent (the “Escrow Agent” and, together with Buyer and Seller, 
the “Parties,” and individually, a “Party”). 

RECITALS 

A. Buyer and Seller have entered into that certain Asset Purchase Agreement, 
dated as of September [•], 2017 (as it may be amended from time to time, the “Asset 

Purchase Agreement”), pursuant to which, among other things, Seller will sell, transfer 
and deliver to Buyer, and Buyer will purchase and acquire from the Seller, substantially 
all of Seller’s assets.  Capitalized terms used in this Escrow Agreement that are not 
defined herein shall have the respective meanings ascribed to them in the Asset Purchase 
Agreement. 

B. Pursuant to the terms of the Asset Purchase Agreement, Buyer and Seller 
have agreed to place in escrow certain funds which represent a portion of the aggregate 
consideration payable by Buyer to Seller for the Purchased Assets, and which may be 
drawn upon by Buyer in connection with certain purchase price adjustments and 
indemnification obligations of Seller.   

C. The Escrow Agent agrees to hold and distribute such funds in accordance 
with the terms of this Escrow Agreement. 

D. Schedule I to this Escrow Agreement sets forth the wire transfer 
instructions for Buyer and Seller. 

In consideration of the promises and agreements of the Parties and for other good 
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
the Parties and the Escrow Agent, intending to be legally bound, agree as follows: 

ARTICLE 1 
ESCROW DEPOSIT 

Section 1.1. Appointment & Acceptance of the Escrow Agent.  Buyer and 
Seller hereby appoints Wilmington Trust, National Association as Escrow Agent for the 
Escrow Account (as defined below) and directs Wilmington Trust, National Association, 
as the Escrow Agent, to open and maintain an escrow account (the “Escrow Account”), 
in each case upon the terms and conditions set forth in this Escrow Agreement.  
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Wilmington Trust, National Association hereby accepts such appointment as the Escrow 
Agent for the Escrow Account and agrees to open and maintain the Escrow Account and 
to act as the Escrow Agent for the Escrow Account, in each case upon the terms and 
conditions set forth in this Escrow Agreement. 

Section 1.2. Receipt of Escrow Property.  Upon execution hereof, Buyer shall 
deposit or cause to be deposited with the Escrow Agent (i) [•]1 shares of Buyer Common 
Stock for the benefit of Seller in [book-entry form] (the “Escrow Shares”) and (ii) cash 
in the amount of [•] Dollars ($[•])2 (together with any other cash from time to time in the 
Escrow Account, the “Escrow Cash” and, together with the Escrow Shares, the “Escrow 

Property”), which shall be held on behalf of Seller to satisfy any purchase price 
adjustment claims of Buyer pursuant to Section 2.07 and/or Section 2.8 of the Asset 
Purchase Agreement and any indemnification claims of any Buyer Indemnitees pursuant 
to Article VIII of the Asset Purchase Agreement, in each case in accordance with the 
terms set forth in the Asset Purchase Agreement, by wire transfer of immediately 
available funds. 

Section 1.3. Liquidation of the Escrow Shares; True-Up.   

(a) Subject to compliance with the Securities Act or the securities laws of any 
state, beginning on the seventh (7th) Business Day following the Closing until the earlier 
of (i) the Escrow Share Liquidation Date (as defined herein), (ii) the Expiration Date (as 
defined herein), and (iii) the termination of this Escrow Agreement in accordance with its 
terms, Buyer shall have the right, at its sole election and discretion (which right shall be 
exercisable upon the delivery of a written notice to the Escrow Agent by an Authorized 
Representative (as defined herein) of Buyer), at any time and in any number of separate 
transactions, to cause the Escrow Agent to sell any number of Escrow Shares in the open 
market and deposit the cash proceeds of such sale in the Escrow Account (which such 
cash shall constitute Escrow Cash).   

(b) Notwithstanding anything to the contrary set forth in this Escrow 
Agreement, the Parties hereby agree that, as soon as reasonably practicable, and in any 
event no later than one (1) year from the Closing Date, Buyer shall cause 100% of the 
Escrow Shares to be liquidated in accordance with Section 1.3(a) such that the only 
Escrow Property in the Escrow Account is Escrow Cash (the date on which the last of the 
Escrow Shares is liquidated, the “Escrow Share Liquidation Date”).   

(c) If, immediately following the Escrow Share Liquidation Date, the 
aggregate value of the Escrow Cash in the Escrow Account is greater than Three Hundred 
Seventy-Five Million Dollars ($375,000,000) (the “Escrow Cash Target Amount”), as 

                                                 
1  Note to Draft: Number of shares to be equal to the “Escrow Shares” as defined in the Asset Purchase 

Agreement. 

2  Note to Draft: Amount to be equal to the “Cash Escrow Amount” as defined in the Asset Purchase 
Agreement.   
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soon as reasonably practicable, and in any event no later than five (5) Business Days 
thereafter, Buyer shall (by delivery of a written notice to the Escrow Agent by an 
Authorized Representative of Buyer) cause the Escrow Agent to disburse to Buyer such 
excess by wire transfer of immediately available funds.   

(d) If, immediately following the Escrow Share Liquidation Date, the 
aggregate value of the Escrow Cash in the Escrow Account is less than the Escrow Cash 
Target Amount, as soon as reasonably practicable, and in any event no later than five (5) 
Business Days thereafter, Buyer shall deposit or cause to be deposited with the Escrow 
Agent an amount in cash equal to the absolute value of such difference by wire transfer of 
immediately available funds; provided, however, that Buyer may reduce dollar-for-dollar 
such amount by the amount of any Escrow Funds that would have otherwise been 
released to Buyer pursuant to this Escrow Agreement but for Section 1.3(e).   

(e) Notwithstanding anything to the contrary set forth in this Escrow 
Agreement, the Parties agree and acknowledge that until the aggregate value of the 
Escrow Cash equals or is greater than the Escrow Cash Target Amount, Buyer shall not 
be permitted  any distributions from the Escrow Property for purposes of satisfying any 
indemnifiable claim pursuant to the Asset Purchase Agreement.    

(f) The Parties agree and acknowledge that nothing set forth in this Escrow 
Agreement shall prohibit or otherwise restrict Buyer’s ability to enter into any contract or 
other arrangement (including forwards and swaps) to hedge Buyer’s risk exposure 
pursuant to its obligations set forth in this Section 1.3. 

Section 1.4. Investment of Escrow Cash.   

(a) The Escrow Agent shall invest the Escrow Cash, including any and all 
interest and investment income, in accordance with the written instructions provided to 
the Escrow Agent and signed by an Authorized Representative of Buyer.  In the absence 
of written investment instructions, the Escrow Agent shall deposit and invest the Escrow 
Cash, including any and all interest and investment income, in the M&T Bank Corporate 
Deposit Account, which is further described herein on Exhibit A.  Any investment 
earnings and income on the Escrow Cash shall become part of the Escrow Property, and 
shall be disbursed in accordance with Section 1.6 of this Escrow Agreement. 

(b) The Escrow Agent is hereby authorized and directed to sell or redeem any 
such investments as it deems necessary to make any payments or distributions required 
under this Escrow Agreement.  The Escrow Agent shall have no responsibility or liability 
for any loss which may result from any investment or sale of investments made pursuant 
to this Escrow Agreement.  The Escrow Agent is hereby authorized, in making or 
disposing of any investment permitted by this Escrow Agreement, to deal with itself (in 
its individual capacity) or with any one or more of its affiliates, whether it or any such 
affiliate is acting as agent of the Escrow Agent or for any third person or dealing as 
principal for its own account.  The Parties acknowledge that the Escrow Agent is not 
providing investment supervision, recommendations or advice. 
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(c) Although the Parties recognize that they may obtain a broker confirmation 
or written statement containing comparable information at no additional cost, the Parties 
hereby agree that confirmations of permitted investments are not required to be issued by 
the Escrow Agent for each month in which a monthly statement is rendered. 

Section 1.5. Stock Splits and Stock Dividends; Cash Dividends and Interest; 
Voting Rights.   

(a) If Buyer shall, at any time after the Closing and prior to the Escrow Share 
Liquidation Date, subdivide the outstanding shares of Buyer Common Stock, by stock 
split or otherwise, pay a dividend in securities in respect of shares of Buyer Common 
Stock or combine the outstanding shares of Buyer Common Stock (each, a "Stock 

Adjustment Event"), the number of Escrow Shares in the Escrow Account shall be 
proportionately adjusted for such Stock Adjustment Event.  As promptly as practicable 
following such a Stock Adjustment Event, Buyer shall deliver to the Escrow Agent book-
entry shares in the name of the Escrow Agent representing the additional number of 
Escrow Shares, if any, to be held in escrow by the Escrow Agent in accordance with the 
terms and conditions set forth herein.  

(b) If Buyer shall, at any time after the Closing and prior to the Escrow Share 
Liquidation Date, pay a cash dividend in respect of shares of Buyer  Common Stock, then 
Buyer shall deliver, or cause to be delivered, to the Escrow Agent an amount in cash 
equal to the amount of any such dividend paid in respect of the Escrow Shares in the 
Escrow Account, 

(c) No Party shall be entitled to vote the Escrow Shares held in the Escrow 
Account. 

Section 1.6. Disbursements.   

(a) At any time the Escrow Agent receives a written direction signed by an 
Authorized Representative of Buyer instructing the Escrow Agent to distribute a portion 
of the Escrow Property pursuant to Sections 2.07(e) or 2.08(f) of the Asset Purchase 
Agreement (a “Purchase Price Adjustment Certificate”), the Escrow Agent shall 
disburse to Buyer the portion of the Escrow Property set forth in such Purchase Price 
Adjustment Certificate within five (5) Business Days of the Escrow Agent’s receipt of 
the Purchase Price Adjustment Certificate. 

(b) At any time on or prior to the last day of the Survival Period (the 
“Expiration Date”), Buyer may from time to time deliver to the Escrow Agent and Seller 
a certificate executed by an Authorized Representative of Buyer (each, a “Release 

Certificate”) instructing the Escrow Agent to distribute all or a portion of the Escrow 
Property to Buyer in satisfaction of any unpaid indemnification claim asserted by any 
Buyer Indemnitee pursuant to the Asset Purchase Agreement.  Within thirty (30) calendar 
days after the date on which such Release Certificate is delivered to, and received by, the 
Escrow Agent, Seller shall either: (i) notify the Escrow Agent and Buyer of Seller’s 
consent to the release of all or any portion of the amount requested in the Release 
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Certificate (a “Consent”), or (ii) notify the Escrow Agent and Buyer that Seller does not 
consent to the release of all or any portion of the Indemnification Escrow Property 
claimed by Buyer (specifying any amount not so consented to) in such Release 
Certificate by delivering a notice (a “Dispute Notice”).  If the Escrow Agent receives a 
Consent or does not receive a Dispute Notice within thirty (30) calendar days after the 
date on which such Release Certificate is delivered to the Escrow Agent, the Escrow 
Agent shall disburse to Buyer the portion of the Escrow Property set forth in such 
Release Certificate within two (2) Business Days of the Escrow Agent’s receipt of the 
Consent or the expiration of such thirty (30) calendar day period; provided that if the 
Escrow Agent receives a Dispute Notice disputing only a portion of the amount set forth 
in the Release Certificate, the Escrow Agent shall disburse to Buyer the portion of the 
Escrow Property set forth in such Release Certificate that is not objected to in the Dispute 
Notice within two (2) Business Days of the Escrow Agent’s receipt of the Dispute 
Notice.  Any portion of the amount set forth in the Release Certificate that is disputed 
pursuant to a Dispute Notice shall not be delivered to Buyer except in accordance with 
(x) a joint written direction signed by Seller and Buyer or (y) written instruction from 
Buyer given to effectuate an attached final non-appealable order, judgment or decree of a 
court with competent jurisdiction or a final arbitration decision directing the disposition 
of all or a portion of such funds to Buyer. 

(c) On the Business Day immediately following the Expiration Date, the 
Escrow Agent shall make a disbursement to Seller from the Escrow Property in an 
amount equal to (i) the remaining amount of the Escrow Property, minus (ii) any portion 
of the remaining Escrow Property claimed to be payable pursuant to any amount claimed 
to be payable pursuant to any unresolved Release Certificate that was delivered in 
accordance with the terms of this Escrow Agreement on or prior to the Expiration Date. 

(d) In the event that a Party gives funds transfer instructions (other than in 
writing at the time of execution of this Escrow Agreement), whether in writing, by 
telecopier or otherwise, the Escrow Agent is authorized to seek confirmation of such 
instructions by telephone callback to the Authorized Representative or Representatives of 
such Party, and the Escrow Agent may rely upon the confirmations of anyone purporting 
to be the person or persons so designated provided no callback is required if the Escrow 
Agent receives original instructions.  The Authorized Representatives and telephone 
numbers for callbacks may be changed only in a writing received and acknowledged by 
the Escrow Agent.  The Parties agree that such security procedure is commercially 
reasonable. 

(e) The Escrow Agent will furnish monthly statements to the Parties setting 
forth the activity in the Account. 

(f) The provisions of Section 1.6(b) through Section 1.6(e) shall be subject in 
all respects to the requirements set forth in Section 1.3(e).   

Section 1.7. Security Procedure for Funds Transfer.  Concurrent with the 
execution of this Escrow Agreement, the Parties shall deliver to the Escrow Agent 
Authorized Representatives’ forms in the form of Exhibit B-1 and Exhibit B-2 to this 
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Escrow Agreement (the persons set forth on such forms, each Party’s “Authorized 

Representatives”).  The Escrow Agent shall confirm each funds’ transfer instruction 
received in the name of Parties by confirming with an Authorized Representative as 
evidenced in Exhibit B-1 and Exhibit B-2.  Once delivered to the Escrow Agent, 
Exhibit B-1 or Exhibit B-2 may be revised or rescinded only in writing signed by an 
Authorized Representative of the Party.  Such revisions or rescissions shall be effective 
only after actual receipt and following such period of time as may be necessary to afford 
the Escrow Agent a reasonable opportunity to act on it.  If a revised Exhibit B-1 or 
Exhibit B-2 or a rescission of an existing Exhibit B-1 or Exhibit B-2 is delivered to the 
Escrow Agent by an entity that is a successor-in-interest to either party, such document 
shall be accompanied by additional documentation reasonably satisfactory to the Escrow 
Agent showing that such entity has succeeded to the rights and responsibilities of the 
Parties.  The Parties understand that the Escrow Agent’s inability to receive or confirm 
funds transfer instructions may result in a delay in accomplishing such funds transfer, and 
agree that the Escrow Agent shall not be liable for any loss caused by any such delay. 

Section 1.8. Income Tax Allocation and Reporting.   

(a) From the date of this Escrow Agreement through the Escrow Share 
Liquidation Date, the Parties agree that, for tax reporting purposes, all interest and other 
income from investment of the Escrow Property shall, as of the end of each calendar year 
and to the extent required by the Internal Revenue Code of 1986, as amended thereunder 
(the “Code”), be reported as having been earned by Buyer, whether or not such income 
was disbursed during such calendar year.  From the day immediately following the 
Escrow Share Liquidation Date through the Expiration Date, the Parties agree that, for 
tax reporting purposes, all interest and other income from investment of the Escrow 
Property shall, as of the end of each calendar year and to the extent required by the Code 
be reported as having been earned by Seller, whether or not such income was disbursed 
during such calendar year. The Escrow Agent shall be deemed the payor of any interest 
or other income paid upon investment of the Escrow Property for purposes of performing 
tax reporting.  With respect to any other payments made under this Escrow Agreement, 
the Escrow Agent shall not be deemed the payor and shall have no responsibility for 
performing tax reporting.  The Escrow Agent’s function of making such payments is 
solely ministerial and upon express direction of the Parties. 

(b) The Escrow Agent shall, unless instructed otherwise pursuant to written 
instructions provided to the Escrow Agent and signed by an Authorized Representative of 
Buyer, make quarterly distributions to Buyer from the Escrow Account in an aggregate 
amount equal to 50% of the taxable interest or other income earned by the Escrow 
Account during such quarter, which is allocated to Buyer for tax reporting purposes 
pursuant to Section 1.8(a) for the period between the date of this Escrow Agreement and 
the Escrow Share Liquidation Date. The Escrow Agent shall, unless instructed otherwise 
pursuant to written instructions provided to the Escrow Agent and signed by an 
Authorized Representative of Seller, make quarterly distributions to Seller from the 
Escrow Account in an aggregate amount equal to 50% of the interest or other income 
earned by the Escrow Account during such quarter, which is allocated to Seller for tax 
reporting purposes pursuant to Section 1.8(a) for the period between the day immediately 
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following the Escrow Share Liquidation Date and the Expiration Date and which 
constitutes “unrelated business taxable income” (as defined in Code Section 512) to 
Seller. 

(c) Prior to closing, the Parties shall provide the Escrow Agent with certified 
tax identification numbers by furnishing appropriate forms W-8 or W-9 and such other 
forms and documents that the Escrow Agent may reasonably request.  The Parties 
understand that if such tax reporting documentation is not provided and certified to the 
Escrow Agent, the Escrow Agent may be required by the Code, and the regulations 
promulgated thereunder, to withhold a portion of any interest or other income earned on 
the investment of the Escrow Property. 

(d) Buyer, on the one hand, shall indemnify, defend and hold the Escrow 
Agent harmless from and against any tax, late payment, interest, penalty or other cost or 
expense that may be assessed against the Escrow Agent arising out of or in connection 
with tax reporting or withholding with respect to interest or other income earned by the 
Escrow Account or disbursements of Escrow Property to Buyer and (y) the Seller, on the 
other hand, shall indemnify, defend and hold the Escrow Agent harmless from and 
against any tax, late payment, interest, penalty or other cost or expense that may be 
assessed against the Escrow Agent arising out of or in connection with tax reporting or 
withholding with respect to disbursements of Escrow Property to the Seller, except, in 
each case, to the extent that such taxes are caused by the gross negligence, willful 
misconduct or bad faith of the Escrow Agent and, provided, further, that in each case, 
Buyer’s and the Seller’s respective indemnification obligations pursuant to this sentence 
shall be several and not joint. 

Section 1.9. Termination.  Upon the disbursement of all the Escrow Property 
pursuant to the terms of this Escrow Agreement, this Escrow Agreement shall terminate 
and be of no further force and effect. 

ARTICLE 2 
DUTIES OF THE ESCROW AGENT 

Section 2.1. Scope of Responsibility.  Notwithstanding any provision to the 
contrary, the Escrow Agent is obligated only to perform the duties specifically set forth in 
this Escrow Agreement, which shall be deemed purely ministerial in nature.  Under no 
circumstances will the Escrow Agent be deemed to be a fiduciary to any Party or any 
other person under this Escrow Agreement.  The Escrow Agent will not be responsible or 
liable for the failure of any Party to perform in accordance with this Escrow Agreement.  
The Escrow Agent shall neither be responsible for, nor chargeable with, knowledge of the 
terms and conditions of any other agreement, including but not limited to the Asset 
Purchase Agreement, instrument or document other than this Escrow Agreement, whether 
or not an original or a copy of such agreement has been provided to the Escrow Agent; 
and the Escrow Agent shall have no duty to know or inquire as to the performance or 
nonperformance of any provision of any such agreement, instrument or document.  
References in this Escrow Agreement to any other agreement, instrument or document 
are for the convenience of the Parties, and the Escrow Agent has no duties or obligations 
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with respect thereto.  This Escrow Agreement sets forth all matters pertinent to the 
escrow contemplated hereunder, and no additional obligations of the Escrow Agent shall 
be inferred or implied from the terms of this Escrow Agreement or any other agreement.  

Section 2.2. Attorneys and Agents.  The Escrow Agent shall be entitled to rely 
on and shall not be liable for any action taken or omitted to be taken by the Escrow Agent 
in accordance with the advice of counsel or other professionals retained or consulted by 
the Escrow Agent.  The Escrow Agent shall be reimbursed as set forth in Section 3.1 for 
any and all compensation (fees, expenses and other costs) paid and/or reimbursed to such 
counsel and/or professionals.  The Escrow Agent may perform any and all of its duties 
through its agents, representatives, attorneys, custodians and/or nominees. 

Section 2.3. Reliance.  The Escrow Agent shall not be liable for any action 
taken or not taken by it in accordance with the written direction or consent of the Parties 
or their respective agents, representatives, successors or assigns.  The Escrow Agent shall 
not be liable for acting or refraining from acting upon any notice, request, consent, 
direction, requisition, certificate, order, affidavit, letter or other paper or document 
believed by it to be genuine and correct and to have been signed or sent by the proper 
person or persons, without further inquiry into the person’s or persons’ authority.   

Section 2.4. Right Not Duty Undertaken.  The permissive rights of the Escrow 
Agent to do things enumerated in this Escrow Agreement shall not be construed as duties. 

Section 2.5. No Financial Obligation.  No provision of this Escrow Agreement 
shall require the Escrow Agent to risk or advance its own funds or otherwise incur any 
financial liability or potential financial liability in the performance of its duties or the 
exercise of its rights under this Escrow Agreement. 

ARTICLE 3 
PROVISIONS CONCERNING THE ESCROW AGENT 

Section 3.1. Indemnification.  The Parties hereby agree, jointly and severally, to 
indemnify Escrow Agent, its directors, officers, employees and agents (collectively, the 
“Indemnified Parties”), and hold the Indemnified Parties harmless from any and against 
all liabilities, losses, actions, suits or proceedings at law or in equity, and any other 
expenses, fees or charges of any character or nature, including, without limitation, 
reasonable and documented attorneys’ fees and expenses of outside counsel, which an 
Indemnified Party may incur or with which it may be threatened by reason of acting as or 
on behalf of Escrow Agent under this Escrow Agreement or arising out of the existence 
of the Escrow Account, except to the extent the same shall be caused by Escrow Agent’s 
fraud, bad faith, gross negligence or willful misconduct.  Escrow Agent shall have a first 
lien against the Escrow Account to secure the obligations of the parties hereunder.  The 
terms of Sections 1.8(d), this Section 3.1 and Section 3.4 hereto shall survive the 
termination of this Escrow Agreement and the resignation or removal of the Escrow 
Agent.  Solely as between themselves and without affecting their indemnification 
obligations to the Escrow Agent, (a) to the extent any Losses are caused by the Seller, 
then the Seller shall indemnify and hold harmless Buyer from any and all such Losses, 
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(b) to the extent any Losses are caused by Buyer, then Buyer shall indemnify and hold 
harmless the Seller from any and all such Losses and (c) in all other cases, Buyer and 
Seller hereby agree that any such indemnification obligations shall be borne 50% by 
Buyer on one hand and 50% by Seller on the other. 

Section 3.2. Limitation of Liability.  The escrow agent SHALL NOT be liable, 
directly or indirectly, for any (i) damages, Losses or expenses arising out of the services 
provided hereunder, other than damages, losses or expenses which have been finally 
adjudicated to have DIRECTLY resulted from the escrow agent’s fraud, bad faith, gross 
negligence or willful misconduct, or (ii) special, Indirect or consequential damages or 
LOSSES OF ANY KIND WHATSOEVER (INCLUDING WITHOUT LIMITATION 
LOST PROFITS), even if the escrow agent has been advised of the possibility of such 
LOSSES OR damages AND REGARDLESS OF THE FORM OF ACTION. 

Section 3.3. Resignation or Removal.  The Escrow Agent may resign by 
furnishing written notice of its resignation to the Parties, and the Parties may remove the 
Escrow Agent by furnishing to the Escrow Agent a joint written notice of its removal 
along with payment of all fees and expenses to which it is entitled through the date of 
termination.  Such resignation or removal, as the case may be, shall be effective thirty 
(30) calendar days after the delivery of such notice or upon the earlier appointment of a 
successor, and the Escrow Agent’s sole responsibility thereafter shall be to safely keep 
the Escrow Property and to deliver the same to a successor escrow agent as shall be 
appointed by the Parties, as evidenced by a joint written notice filed with the Escrow 
Agent or in accordance with a court order.  If the Parties have failed to appoint a 
successor escrow agent prior to the expiration of thirty (30) calendar days following the 
delivery of such notice of resignation or removal, the Escrow Agent may petition any 
court of competent jurisdiction for the appointment of a successor escrow agent or for 
other appropriate relief, and any such resulting appointment shall be binding upon the 
Parties. 

Section 3.4. Compensation.  The Escrow Agent shall be entitled to 
compensation for its services as stated in the fee schedule attached hereto as Exhibit C, 
which compensation shall be divided equally between the Buyer and the Seller, and such 
equal amounts will be paid by the Buyer and the Seller.  The fee agreed upon for the 
services rendered hereunder is intended as compensation for the Escrow Agent’s services 
as contemplated by this Escrow Agreement; provided, however, that in the event that the 
conditions for the disbursement of funds under this Escrow Agreement are not fulfilled, 
or the Escrow Agent renders any service not contemplated in this Escrow Agreement, or 
there is any assignment of interest in the subject matter of this Escrow Agreement, or any 
material modification hereof, or if any material controversy arises hereunder, or the 
Escrow Agent is made a party to any litigation pertaining to this Escrow Agreement or 
the subject matter hereof, then the Escrow Agent shall be compensated for such 
extraordinary services and reimbursed for all costs and expenses, including reasonable 
attorneys’ fees and expenses, occasioned by any such delay, controversy, litigation or 
event which compensation and reimbursement shall be divided equally between the 
Buyer and the Seller, and such equal amounts will be paid by the Buyer and the Seller.  If 
any amount due to the Escrow Agent hereunder is not paid within thirty (30) calendar 
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days of the date due, the Escrow Agent in its sole discretion may charge interest on such 
amount up to the highest rate permitted by applicable law.  The Escrow Agent shall have, 
and is hereby granted, a prior lien upon the Escrow Property with respect to its unpaid 
fees, non-reimbursed expenses and unsatisfied indemnification rights, superior to the 
interests of any other persons or entities, and is hereby granted the right to set off and 
deduct any unpaid fees, non-reimbursed expenses and unsatisfied indemnification rights 
from the Escrow Property.  

Section 3.5. Disagreements.  If any conflict, disagreement or dispute arises 
between, among or involving any of the Parties concerning the meaning or validity of any 
provision hereunder or concerning any other matter relating to this Escrow Agreement, or 
the Escrow Agent is in doubt as to the action to be taken hereunder, the Escrow Agent 
shall be fully protected and may, at its option, retain the Escrow Property until the 
Escrow Agent (i) receives a final non-appealable order of a court of competent 
jurisdiction or a final non-appealable arbitration decision directing delivery of the Escrow 
Property, (ii) receives a written agreement executed by each of the parties involved in 
such disagreement or dispute directing delivery of the Escrow Property, in which event 
the Escrow Agent shall be authorized to disburse the Escrow Property in accordance with 
such final court order, arbitration decision or agreement, or (iii) files an interpleader 
action in any court of competent jurisdiction, and upon the filing thereof, the Escrow 
Agent shall be relieved of all liability as to the Escrow Property and shall be entitled to 
recover attorneys’ fees, expenses and other costs incurred in commencing and 
maintaining any such interpleader action.  The Parties further agree to pursue any redress 
or recourse in connection with such dispute without making the Escrow Agent a party to 
the same.  The Escrow Agent shall be entitled to act on any such agreement, court order 
or arbitration decision without further question, inquiry or consent. 

Section 3.6. Merger or Consolidation.  Any corporation or association into 
which the Escrow Agent may be converted or merged, or with which it may be 
consolidated, or to which it may sell or transfer all or substantially all of its corporate 
trust business and assets as a whole or substantially as a whole, or any corporation or 
association resulting from any such conversion, sale, merger, consolidation or transfer to 
which the Escrow Agent is a party, shall be and become the successor escrow agent under 
this Escrow Agreement and shall have and succeed to the rights, powers, duties, 
immunities and privileges as its predecessor, without the execution or filing of any 
instrument or paper or the performance of any further act. 

Section 3.7. Attachment of Escrow Property; Compliance with Legal Orders.  
In the event that any Escrow Property shall be attached, garnished or levied upon by any 
court order, or the delivery thereof shall be stayed or enjoined by an order of a court, or 
any order, judgment or decree shall be made or entered by any court order affecting the 
Escrow Property, the Escrow Agent is hereby expressly authorized, in its sole discretion, 
to respond as it deems appropriate or to comply with all writs, orders or decrees so 
entered or issued, or which it is advised by legal counsel of its own choosing is binding 
upon it.  In the event that the Escrow Agent obeys or complies with any such writ, order 
or decree it shall not be liable to any of the Parties or to any other person, firm or 
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corporation, should, by reason of such compliance notwithstanding, such writ, order or 
decree be subsequently reversed, modified, annulled, set aside or vacated. 

Section 3.8. Force Majeure.  The Escrow Agent shall not be responsible or 
liable for any failure or delay in the performance of its obligation under this Escrow 
Agreement arising out of or caused, directly or indirectly, by circumstances beyond its 
reasonable control, including, without limitation: acts of God; earthquakes; fire; flood; 
wars; acts of terrorism; civil or military disturbances; sabotage; epidemic; riots; 
interruptions, loss or malfunctions of utilities, computer (hardware or software) or 
communications services; accidents; labor disputes; acts of civil or military authority or 
governmental action; it being understood that the Escrow Agent shall use commercially 
reasonable efforts which are consistent with accepted practices in the banking industry to 
resume performance as soon as reasonably practicable under the circumstances. 

Section 3.9. Compliance with Legal Orders.  Escrow Agent shall receive and 
may conclusively rely upon an opinion of counsel to the effect that such order is final, 
non-appealable and from a court of competent jurisdiction.  Escrow Agent shall be 
entitled to consult with legal counsel in the event that a question or dispute arises with 
regard to the construction of any of the provisions hereof, and shall incur no liability and 
shall be fully protected in acting in accordance with the advice or opinion of such 
counsel. 

Section 3.10. No Financial Obligation.  Escrow Agent shall not be required to 
use its own funds in the performance of any of its obligations or duties or the exercise of 
any of its rights or powers, and shall not be required to take any action which, in the 
Escrow Agent’s sole and absolute judgment, could involve it in expense or liability 
unless furnished with security and indemnity which it deems, in its sole and absolute 
discretion, to be satisfactory. 

ARTICLE 4 
MISCELLANEOUS 

Section 4.1. Successors and Assigns.  This Escrow Agreement shall be binding 
on and inure to the benefit of the Parties and the Escrow Agent and their respective 
successors and permitted assigns.  No other persons shall have any rights under this 
Escrow Agreement.  No assignment of the interest of any of the Parties shall be binding 
unless and until written notice of such assignment shall be delivered to the other Party 
and the Escrow Agent and shall require the prior written consent of the other Party and 
the Escrow Agent (such consent not to be unreasonably withheld). 

Section 4.2. Escheat.  The Parties are aware that under applicable state law, 
property which is presumed abandoned may under certain circumstances escheat to the 
applicable state.  The Escrow Agent shall have no liability to the Parties, their respective 
heirs, legal representatives, successors and assigns, or any other party, should any or all 
of the Escrow Property escheat by operation of law.  The Escrow Agent shall give each 
of Buyer and Seller written notice of its intent to turn over any of the Escrow Property to 
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any state pursuant to applicable escheat laws at least thirty (30) days prior to turning such 
funds over to any state.  

Section 4.3. Notices.  All notices, requests, demands and other communications 
given hereunder (collectively, “Notices”) shall be in writing and shall be given (and shall 
be deemed to have been duly given upon receipt) by delivery in person, by facsimile, by 
electronic mail, by nationally recognized overnight courier or by registered or certified 
mail (postage prepaid, return receipt requested) to each other party as follows: 

If to Buyer: 

[NAME OF BUYER] 
[ADDRESS OF BUYER] 
Attention: _________________ 
E-Mail: ___________________ 

With copies to: 

Skadden, Arps, Slate, Meagher & Flom LLP 
4 Times Square 
New York, New York  10036 
Attention:  Paul T. Schnell, Esq. 
E-Mail:  paul.schnell@skadden.com 
 
Attention:  Sean C. Doyle, Esq. 
E-Mail:  sean.doyle@skadden.com 
 
Attention:  Michael J. Homison, Esq. 
E-Mail:  michael.homison@skadden.com 

If to Seller: 

New York State Catholic Health Plan, Inc. 
95-25 Queens Boulevard 
Rego Park, New York 11374 
Attention:  Chief Executive Officer and Chief Legal Officer 
E-Mail:  __________________________ 

With copies to: 

Norton Rose Fulbright US LLP 
1301 Avenue of the Americas 
New York, New York  10019 
Attention:  Andrew B. Roth, Esq. 
E-Mail: andrew.roth@nortonrosefulbright.com 
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If to the Escrow Agent: 

Wilmington Trust, National Association 
10 S. Riverside Plaza, Suite 875 
Chicago, IL 60606 
Attn:      
Facsimile:     
Email:     

 

Section 4.4. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.   

(a) This Escrow Agreement shall be governed by and construed in accordance 
with the internal laws of the State of New York without giving effect to any choice or 
conflict of law provision or rule (whether of the State of New York or any other 
jurisdiction) that would cause the application of Laws of any jurisdiction other than those 
of the State of New York. 

(b) ANY LEGAL SUIT, ACTION OR PROCEEDING (WHETHER AT 
LAW, IN EQUITY, IN CONTRACT, IN TORT OR OTHERWISE) ARISING OUT OF 
OR BASED UPON THIS ESCROW AGREEMENT MAY ONLY BE INSTITUTED IN 
THE FEDERAL COURTS OF THE UNITED STATES OF AMERICA LOCATED IN 
THE BOROUGH OF MANHATTAN, AND EACH PARTY IRREVOCABLY 
SUBMITS TO THE EXCLUSIVE JURISDICTION OF SUCH COURTS IN ANY 
SUCH SUIT, ACTION OR PROCEEDING.  SERVICE OF PROCESS, SUMMONS, 
NOTICE OR OTHER DOCUMENT BY MAIL TO SUCH PARTY’S ADDRESS SET 
FORTH HEREIN SHALL BE EFFECTIVE SERVICE OF PROCESS FOR ANY SUIT, 
ACTION OR OTHER PROCEEDING BROUGHT IN ANY SUCH COURT.  THE 
PARTIES  IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY OBJECTION 
TO THE LAYING OF VENUE OF ANY SUIT, ACTION OR ANY PROCEEDING IN 
SUCH COURTS AND IRREVOCABLY WAIVE AND AGREE NOT TO PLEAD OR 
CLAIM IN ANY SUCH COURT THAT ANY SUCH SUIT, ACTION OR 
PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN 
INCONVENIENT FORUM. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS ESCROW AGREEMENT OR 
THE OTHER TRANSACTION DOCUMENTS IS LIKELY TO INVOLVE 
COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH SUCH 
PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT 
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION 
ARISING OUT OF OR RELATING TO THIS ESCROW AGREEMENT.  EACH 
PARTY TO THIS ESCROW AGREEMENT CERTIFIES AND ACKNOWLEDGES 
THAT (i) NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, 
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK 
TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A LEGAL ACTION, 
(ii) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, 
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(iii) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (iv) SUCH 
PARTY HAS BEEN INDUCED TO ENTER INTO THIS ESCROW AGREEMENT 
BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS 
IN THIS SECTION 4.4. 

Section 4.5. Entire Agreement.  This Escrow Agreement and the Asset 
Purchase Agreement sets forth the entire agreement and understanding of the parties 
related to the Escrow Property. 

Section 4.6. Amendment.  This Escrow Agreement may be amended, modified, 
superseded, rescinded or canceled only by a written instrument executed by the Parties 
and the Escrow Agent. 

Section 4.7. Waivers.  The failure of any party to this Escrow Agreement at any 
time or times to require performance of any provision under this Escrow Agreement shall 
in no manner affect the right at a later time to enforce the same performance.  A waiver 
by any party to this Escrow Agreement of any such condition or breach of any term, 
covenant, representation or warranty contained in this Escrow Agreement, in any one or 
more instances, shall neither be construed as a further or continuing waiver of any such 
condition or breach nor a waiver of any other condition or breach of any other term, 
covenant, representation or warranty contained in this Escrow Agreement. 

Section 4.8. Headings.  Section headings of this Escrow Agreement have been 
inserted for convenience of reference only and shall in no way restrict or otherwise 
modify any of the terms or provisions of this Escrow Agreement. 

Section 4.9. Counterparts.  This Escrow Agreement may be executed in one or 
more counterparts, each of which when executed shall be deemed to be an original, and 
such counterparts shall together constitute one and the same instrument. A signed copy of 
this Escrow Agreement delivered by facsimile, e-mail or other means of electronic 
transmission shall be deemed to have the same legal effect as delivery of an original 
signed copy of this Escrow Agreement. 

[The remainder of this page left intentionally blank.] 
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IN WITNESS WHEREOF, this Escrow Agreement has been duly executed as of the date 
first written above.  

[NAME OF BUYER] 
 
By:     
 Name:  
 Title:  

NEW YORK STATE CATHOLIC 
HEALTH PLAN, INC. 
 
By:     
 Name:  
 Title:  

WILMINGTON TRUST, NATIONAL 
ASSOCIATION, as Escrow Agent 

By:     
 Name:  
 Title:  
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Schedule I 
 

Wire Transfer Instructions 

 
 
Buyer 
 
Bank Name:   
ABA Number:   
Account Name:  
Account Number:  
 
 
 
Seller 
 
Bank Name:   
ABA Number:   
Account Name:  
Account Number:  
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EXHIBIT A 

Agency and Custody Account Direction 
For Cash Balances 

Manufacturers & Traders Trust Company Deposit Accounts 

Direction to use the following Manufacturers & Traders Trust Company (also known as M&T 
Bank) Deposit Account for Cash Balances for the escrow account or accounts (the “Account”) 
established under the Escrow Agreement to which this Exhibit A is attached. 

You are hereby directed to deposit, as indicated below, or as the Parties shall direct further in 
writing from time to time, all cash in the Account in the following deposit account of M&T 
Bank: 

M&T Corporate Deposit Account 

The Parties acknowledge that amounts on deposit in the M&T Bank Deposit Account are 
insured, subject to the applicable rules and regulations of the Federal Deposit Insurance 
Corporation (FDIC), in the basic FDIC insurance amount of $250,000 per depositor, per issued 
bank. This includes principal and accrued interest up to a total of $250,000.    

The Parties acknowledge that they have full power to direct investments of the Account. 

The Parties understand that they may change this direction at any time and that it shall continue 
in effect until revoked or modified by me by written notice to you. 
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EXHIBIT B-1 

CERTIFICATE AS TO AUTHORIZED REPRESENTATIVES 
OF BUYER 

[______________] (the “Buyer”) hereby designates each of the following persons as its 
Authorized Representatives for purposes of this Escrow Agreement, and confirms that the title, 
contact information and specimen signature of each such person as set forth below is true and 
correct.  Each such Authorized Representative is authorized to initiate and approve transactions 
of all types for the Escrow Account[s] established under the Agreement to which this Exhibit B-
1 is attached, on behalf of Buyer. 

 
Name (print):  
Specimen Signature:  

 
Title:  
Telephone Number 
(required):  
 If more than one, list all 

applicable telephone 

numbers. 

Office: 
Cell:  
 

E-mail (required): 
If more than one, list all 

applicable email addresses. 

Email 1:  
Email 2: 

 
 
Name (print):  
Specimen Signature:  

 
Title:  
Telephone Number 
(required):  
 If more than one, list all 

applicable telephone 

numbers. 

Office: 
Cell:  
 

E-mail (required): 
If more than one, list all 

applicable email addresses. 

Email 1:  
Email 2: 

 
 
Name (print):  
Specimen Signature:  

 
Title:  
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Telephone Number 
(required):  
If more than one, list all 

applicable telephone 

numbers. 

Office: 
Cell:  
 

E-mail (required): 
If more than one, list all 

applicable email addresses. 

Email 1:  
Email 2: 

 
 

COMPLETE BELOW TO UPDATE EXHIBIT B-1 

If Buyer wishes to update this Exhibit B-1, Buyer must complete, sign and send to Escrow Agent 
an updated copy of this Exhibit B-1 with such changes.  Any updated Exhibit B-1 shall be 
effective once signed by Buyer and Escrow Agent and shall entirely supersede and replace any 
prior Exhibit B-1 to this Escrow Agreement.   

[____________________________________] 

By:_________________________  
Name:  
Title:  
Date:   

WILMINGTON TRUST, NATIONAL ASSOCIATION (as Escrow Agent) 

By:_________________________  
Name:  
Title:  
Date:   
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EXHIBIT B-2 

CERTIFICATE AS TO AUTHORIZED REPRESENTATIVES 
OF SELLER 

NEW YORK STATE CATHOLIC HEALTH PLAN, INC. (the “Seller”) designates each of the 
following persons as its Authorized Representatives for purposes of this Escrow Agreement, and 
confirms that the title, contact information and specimen signature of each such person as set 
forth below is true and correct.  Each such Authorized Representative is authorized to initiate and 
approve transactions of all types for the Escrow Account[s] established under the Agreement to 
which this Exhibit B-2 is attached, on behalf of Seller.  

 
Name (print):  
Specimen Signature:  

 
Title:  
Telephone Number 
(required):  
 If more than one, list all 

applicable telephone 

numbers. 

Office: 
Cell:  
 

E-mail (required): 
If more than one, list all 

applicable email addresses. 

Email 1:  
Email 2: 

 
 
Name (print):  
Specimen Signature:  

 
Title:  
Telephone Number 
(required):  
 If more than one, list all 

applicable telephone 

numbers. 

Office: 
Cell:  
 

E-mail (required): 
If more than one, list all 

applicable email addresses. 

Email 1:  
Email 2: 

 
 
Name (print):  
Specimen Signature:  
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Title:  
Telephone Number 
(required):  
 If more than one, list all 

applicable telephone 

numbers. 

Office: 
Cell:  
 

E-mail (required): 
If more than one, list all 

applicable email addresses. 

Email 1:  
Email 2: 

 
 
COMPLETE BELOW TO UPDATE EXHIBIT B-2 

If Seller wishes to update this Exhibit B-2, Seller must complete, sign and send to Escrow Agent 
an updated copy of this Exhibit B-2 with such changes.  Any updated Exhibit B-2 shall be 
effective once signed by Seller and Escrow Agent and shall entirely supersede and replace any 
prior Exhibit B-2 to this Escrow Agreement. 

NEW YORK STATE CATHOLIC  
HEALTH PLAN, INC. 

By: _________________________  
Name:  
Title:  
Date:   
 
WILMINGTON TRUST, NATIONAL ASSOCIATION (as Escrow Agent) 
 
By: _________________________  
Name:  
Title:  
Date:   
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Exhibit C 

Fees of Escrow Agent 

Acceptance Fee: $TBD 

Initial Fees as they relate to Wilmington Trust acting in the capacity of Escrow Agent – includes 
review of the Escrow Agreement; acceptance of the Escrow appointment; setting up of Escrow 
Account(s) and accounting records; and coordination of receipt of funds for deposit to the 
Escrow Account(s). Acceptance Fee payable at time of Escrow Agreement execution. 

Escrow Agent Annual Administration Fee: $TBD 

For ordinary administrative services by Escrow Agent – includes daily routine account 
management; investment transactions; cash transaction processing (including wire and check 
processing); monitoring claim notices pursuant to the agreement; disbursement of funds in 
accordance with the agreement; and mailing of trust account statements to all applicable parties.   
These fees cover a full year, or any part thereof, and thus are not pro-rated in the year of 
termination.  The annual fee is billed in advance and payable prior to that years’ service. 

Wilmington Trust’s bid is based on the following assumptions: 

• Number of Escrow Accounts to be established: One (1) 

• Estimated Term: TBD 

• Amount of Escrow: $TBD 

• Estimated number of cash transactions: TBD  

• Investment in M&T Deposit Products 

 
 Out-of-Pocket Expenses: Billed At Cost 
 



 

 
 

EXHIBIT F 

FORM OF IP ASSIGNMENT AGREEMENT 

(See attached) 
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EXHIBIT F 

FORM OF  

INTELLECTUAL PROPERTY ASSIGNMENT AGREEMENT 

INTELLECTUAL PROPERTY ASSIGNMENT AGREEMENT (this “Agreement”), 

dated ___________, is being executed and delivered by NEW YORK STATE CATHOLIC 

HEALTH PLAN, INC., D/B/A FIDELIS CARE NEW YORK, a New York not-for-profit 

corporation (“Seller”), to [NAME OF BUYER], a [●] (“Buyer”), pursuant to that certain Asset 

Purchase Agreement, dated as of September __, 2017, by and between CENTENE 

CORPORATION, a Delaware corporation and the ultimate corporate parent of Buyer 

(“Centene”), and Seller (the “Asset Purchase Agreement”).  Capitalized terms used but not 

defined herein shall have the meanings ascribed to them in the Asset Purchase Agreement.  

WHEREAS, Seller is the owner of the Purchased Intellectual Property; 

WHEREAS, in accordance with the terms and conditions of the Asset Purchase 

Agreement, Buyer is acquiring all right, title and interest in, to and under the Purchased 

Intellectual Property and Seller has agreed to sell, convey, assign and transfer to Buyer all rights, 

titles and interest in, to and under the Purchased Intellectual Property; 

NOW, THEREFORE, for good and valuable consideration, the receipt, sufficiency and 

adequacy of which are hereby acknowledged, Seller hereby: 

IRREVOCABLY SELLS, ASSIGNS, CONVEYS, DELIVERS AND TRANSFERS to 

Buyer, its successors and assigns, all rights, titles and interest throughout the world in, to and 

under the Purchased Intellectual Property (including, but not limited to, the Intellectual Property 

registrations and applications set forth on Schedule A hereto), including without limitation the 

patents, copyrights, trademarks, and trade secrets therein and all goodwill associated therewith 

and all of Seller’s claims and causes of action for the infringement, misappropriation or other 

violation by any third party of any rights in, to and under the Purchased Intellectual Property and 

any derivatives thereof that Seller may possess therein, whether such claims and causes of action 

are filed, arose, or accrued before or after the execution of this Agreement, and all remedies 

associated therewith;  

AGREES that Buyer shall have the right to obtain and hold in the name of Buyer or its 

nominee any Intellectual Property rights or other forms of protection that may be or become 

available for the Purchased Intellectual Property and any derivatives thereof; and 

AGREES that Seller will, without additional consideration, give Buyer or its nominee at 

any time in the future all assistance reasonably requested to perfect Buyer’s rights, title, and 

interest in, to and under the Purchased Intellectual Property, including without limitation the 

execution, acknowledgement, and delivery of all documents reasonably necessary to effectuate 

the intent of this Agreement. 
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AGREES that Buyer shall have the right record this Assignment with all applicable 

Governmental Authorities and registrars so as to perfect its ownership of the Purchased 

Intellectual Property. 

AGREES that Buyer shall have the right to assign this Agreement to an Affiliate of 

Buyer without the prior written consent of Seller. 

FURTHERMORE, for good and valuable consideration, the receipt, sufficiency and 

adequacy of which are hereby acknowledged, the Parties hereby: 

AGREE that Section 10.10 of the Asset Purchase Agreement shall be hereby 

incorporated herein by reference, mutatis mutandis; and  

AGREE that this Agreement may be executed in one or more counterparts, each of which 

shall be deemed an original, but both of which together shall constitute one and the same 

instrument. 

[Signature Page Follows]



 

S-1 
[IP ASSIGNMENT SIGNATURE PAGE] 

TO BE BINDING on the heirs, assigns, representatives and successors of the undersigned 

and extend to the successors, assigns and nominees of Buyer. 

 

NEW YORK STATE CATHOLIC 

HEALTH PLAN, INC. 

 

 

By:   

Name:  

Title:  

 



 

S-2 
[IP ASSIGNMENT SIGNATURE PAGE] 

Acknowledged and agreed: 

 

 

[NAME OF BUYER]  

 

 

By:       

Name:  

Title:  
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SCHEDULE A TO INTELLECTUAL PROPERTY ASSIGNMENT 

 

U.S. Trademark Registrations 

 

Jurisdiction Mark 

 

Owner 

Reg. No. 

(Reg. Date) 

United States FIDELIS The New York State Catholic Health Plan 

Inc., DBA Fidelis Care New York 

 

3775057  

(4/13/2010) 

United States FIDELISAURUS The New York State Catholic Health Plan 

Inc., DBA Fidelis Care New York 

 

4611017 

(9/23/2014) 

United States LUNCHOLOGY The New York State Catholic Health Plan 

Inc., DBA Fidelis Care New York 

 

5195400 

(5/2/2017) 

United States FIDELIS CARE 

(Stylized/Design) 

 

The New York State Catholic Health Plan 

Inc., DBA Fidelis Care New York 

3633569 

(6/9/2009) 

United States FIDELIS CARE The New York State Catholic Health Plan 

Inc., DBA Fidelis Care New York 

3633561 

(6/9/2009) 

 

 



 

 
 

EXHIBIT G 

FORM OF MEDICARE REINSURANCE AGREEMENT 

(See attached) 

 
 
 



EXHIBIT G 
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COINSURANCE AGREEMENT 

by and between 

NEW YORK STATE CATHOLIC HEALTH PLAN, INC. 

D/B/A FIDELIS CARE NEW YORK 

and 

[REINSURER] 

 

Dated as of 

_______, 201[●] 
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COINSURANCE AGREEMENT 

This Coinsurance Agreement (this “Agreement”), dated as of ___________, 201[●], is 
entered into by and between NEW YORK STATE CATHOLIC HEALTH PLAN, INC., D/B/A 
FIDELIS CARE NEW YORK, a New York not-for-profit corporation (“Ceding Company”), and 
[REINSURER], a [●] (“Reinsurer”).1  Ceding Company and Reinsurer are sometimes referred to 
herein individually as a “Party” and collectively as the “Parties.” 

RECITALS 

A. Ceding Company and Centene Corporation, a Delaware corporation (“Buyer”) are 
parties to that certain Asset Purchase Agreement, dated as of September [●], 2017 (the “Asset 

Purchase Agreement”).   

B. Ceding Company is a party to (i) that certain contract with the Centers for 
Medicare & Medicaid Services (“CMS”), effective January 1, 2017, to provide covered services, 
including Medicare Part D prescription drug benefits, pursuant to the Medicare Advantage and 
Medicare Prescription Drug programs (the “Medicare Advantage Business”) and pursuant to the 
Medicare Advantage D-SNP program (the “D-SNP Business,” and together with the Medicare 
Advantage Business, the “Medicare Business”) and (ii) that certain contract with CMS and the 
New York State Department of Health (the “DOH,” and together with CMS, each a “Payor” and 
together the “Payors”), effective January 1, 2015, to provide covered services under the Fully 
Integrated Dual Advantage program (the “FIDA Business,” and together with the Medicare 
Business, the “Business Covered”).   

C. As contemplated by the Asset Purchase Agreement, subject to the terms and 
conditions set forth in this Agreement, (i) Ceding Company desires to cede to Reinsurer, and 
Reinsurer desires to accept and reinsure, on a one hundred percent (100%) coinsurance basis, the 
Coinsured Liabilities (as hereinafter defined) and (ii) Ceding Company desires to appoint 
Reinsurer as its agent and attorney-in-fact, coupled with an interest, and Reinsurer desires to 
accept such appointment, to administer the Business Covered from and after the date hereof. 

D. Pursuant to the terms and conditions hereof, the Parties desire to work 
cooperatively to obtain the requisite approvals required to effectuate the novation of the CMS 
Contract so that all Medicare Enrollees at the time of such novation shall be enrolled in a 
Medicare Advantage plan operated by Reinsurer or its Affiliate pursuant to the CMS Contract. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties hereby agree as follows: 

                                                 
1  Note to Draft:  Reinsurer to be a newly formed New York HMO or an affiliate of Buyer that is licensed to 

write health insurance in New York, to be determined by Buyer prior to the Closing.  Reinsurer’s obligations 
under this agreement will be guaranteed by Buyer in form and substance reasonably acceptable to the parties. 
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ARTICLE I 

 

DEFINITIONS 

The following terms have the definitions set forth below or ascribed thereto in the section 
of this Agreement identified below: 

“Action” means any claim, action, suit, corrective action plan, cause of action, lawsuit, 
arbitration, audit, written notice of violation, administrative proceeding, litigation, citation, 
summons, subpoena, inquiry or investigation of any nature, civil, criminal, administrative, 
regulatory or otherwise, whether at law or in equity, before or by any Governmental Authority. 

“Additional Covered Policies” has the meaning set forth in Section 6.03.   

“Administrative Services” has the meaning set forth in Section 6.01.   

“Affiliate” of a Person means any other Person that directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with, such Person.  
The term “control” (including the terms “controlled by” and “under common control with”) 
means the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person, whether through the ownership of voting securities, by 
contract or otherwise.   

“Agreement” has the meaning set forth in the Preamble. 

“Asset Purchase Agreement” has the meaning set forth in the Recitals. 

“Authorized Change” has the meaning set forth in Section 2.02. 

“Bank Accounts” has the meaning set forth in Section 6.12. 

“Business Associate Agreement” means the Business Associate Agreement by and 
between Ceding Company and Reinsurer, dated as of the date hereof, attached hereto as Exhibit 

A. 

“Business Covered” has the meaning sets forth in the Recitals. 

“Business Day” means any day except Saturday, Sunday or any other day on which 
commercial banks located in the State of New York are authorized or required by Law to be 
closed for business. 

“Buyer” has the meaning set forth in the Recitals. 

“Closing” has the meaning set forth in the Asset Purchase Agreement. 

“CMS” has the meaning set forth in the Recitals. 
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“CMS Contract” means Contract Number H3328 by and between Ceding Company and 
CMS for the operation of Medicare Advantage (including the Medicare Advantage D-SNP) 
coordinated care plan(s) with and without Part D prescription drug coverage, effective January 1, 
2017 through December 31, 2017, as such contract may be amended, renewed or replaced from 
time to time. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Coinsured Liabilities” means all Liabilities arising under or relating to the Covered 
Policies, the Payor Contracts or the Provider Contracts, in each case, that are payable by Ceding 
Company in respect of the Business Covered, including (i) all Provider Payments, (ii) to the 
extent permitted by applicable Law, all Extra Contractual Obligations, (iii) all commissions, fees 
or other compensation payable to producers, agents or brokers, (vi) all amounts paid to Covered 
Enrollees to reimburse for out-of-pocket expenses paid to providers that are not under contract 
with Ceding Company that are the financial responsibility of Ceding Company under a Covered 
Policy or Payor Contract, (vii) any federal, state or local tax imposed on Premiums or otherwise 
in respect of the Covered Policies (other than any Health Insurer Fee imposed under Section 
9010 of the Patient Protection and Affordable Care Act), (viii) all Premium Adjustments and (ix) 
all liabilities with respect to any risk adjustment data or other similar data or information 
submitted to CMS, including as arising from any risk adjustment data validation audit or other 
similar examination under or with respect to the CMS Contract; provided, however, “Coinsured 
Liabilities” shall not include any Retained Liabilities.   

“Contract” means any agreement, contract, lease, deed, mortgage, license, instrument, 
promissory note, evidence of Indebtedness (as defined in the Asset Purchase Agreement), 
security agreement, commitment, undertaking, indenture or joint venture, whether written or oral. 

“Court” means any court, arbitrator or tribunal of the United States, any domestic state, 
or any foreign country, and any political subdivision thereof. 

“Covered Enrollees” means, as applicable, the FIDA Enrollees and the Medicare 
Enrollees.   

“Covered Policies” means all evidences of coverage issued pursuant to the CMS Contract 
or the FIDA Contract.   

“Effective Time” means 12:00:01 a.m., Eastern Time, on the first day of the month in 
which Closing occurs. 

“Encumbrance” means any encumbrance, charge, claim, pledge, equitable interest, lien 
(statutory or other), option, security interest, mortgage, hypothecation, easement, encroachment, 
right of way, right of first refusal, restriction, levy or charge of any kind, including any 
restriction on use, voting, transfer, receipt of income or exercise of any other attribute of 
ownership.   

“Excluded Liabilities” has the meaning set forth in the Asset Purchase Agreement.   
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“Expenses” means, with respect to any Person, all reasonable and documented out-of-
pocket fees and expenses (including all fees and expenses of counsel, accountants, financial 
advisors and investment bankers of such Person and its Affiliates), incurred by such Person or on 
its behalf in connection with or related to the authorization, preparation, negotiation, execution or 
performance of this Agreement and any transactions related hereto, any litigation with respect 
thereto, or in connection with other regulatory approvals, and all other matters related to 
transactions contemplated hereby.  

“Extra Contractual Obligations” means all Liabilities arising out of or relating to 
Covered Policies (other than Liabilities arising under the express terms and conditions of 
Covered Policies), whether to Covered Enrollees, Governmental Authorities or any other Person 
(including any liability for fines, overpayments, penalties, forfeitures, punitive, special, 
exemplary or other form of extra contractual damages, including all legal fees and expenses 
relating thereto), in each case, to the extent such Liabilities arise from any act, error or omission, 
(whether or not intentional, negligent, in bad faith or otherwise) relating to:  (i) the design, 
marketing, sale, underwriting, production, issuance, rating, cancellation or administration of 
Covered Policies; (ii) the investigation, defense, trial, settlement or handling of claims, benefits 
or payments under Covered Policies; or (iii) the failure to pay, the delay in payment or errors in 
calculating or administering the payment of benefits or claims under or in connection with 
Covered Policies. 

“FIDA Contract” means Contract Number H1916 by and among Ceding Company, CMS 
and DOH for the operation of FIDA coordinated care plan(s), effective January 1, 2015, as such 
contract may be amended, renewed or replaced from time to time. 

“FIDA Enrollees” means Enrollees (as defined in the Asset Purchase Agreement) of any 
of Ceding Company’s coordinated care plans comprising the FIDA Business.   

“Force Majeure Event” means an event that is not reasonably within the control of the 
affected Party or its Affiliates, including:  flood; earthquake; tornado; storm; fire; explosion; 
public emergency; civil disobedience; labor dispute; labor or material shortage; war or terrorist 
acts; sabotage; failures in power, utilities or telecommunications; and changes in Law and 
restraint by court order or public authority (whether valid or invalid). 

“GAAP” means United States generally accepted accounting principles in effect as of the 
date hereof, consistently applied. 

“Governmental Authority” means any federal, state, local, municipal or foreign 
government or political subdivision thereof, or any authority, commission, department, board, 
official or other instrumentality of such government or political subdivision, or any self-
regulated organization or other non-governmental regulatory authority or quasi-governmental 
authority (to the extent that the rules, regulations or orders of such organization or authority have 
the force of Law), or any Court of competent jurisdiction. 

“Law” means any federal, state or local law (statutory or otherwise), ordinance, 
regulation, rule, code, constitution, treaty, convention, ruling, administrative opinion, 
subregulatory requirement or other requirement enacted, adopted, promulgated or applied by or 
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on behalf any Governmental Authority, any Order having the effect of law in any jurisdiction, 
and applicable common law. 

“Legally Required Ceding Company Actions” has the meaning set forth in Section 6.10. 

“Liabilities” means any debts, liabilities, obligations or commitments of any nature 
whatsoever, asserted or unasserted, known or unknown, absolute or contingent, accrued or 
unaccrued, matured or unmatured, monetary or non-monetary, direct or indirect, determined or 
determinable or any other nature whether due or to become due, and regardless of when asserted 
or whether it is accrued or required to be accrued or disclosed pursuant to GAAP or statutory 
accounting principles, as applicable. 

“Medicare Business” has the meaning set forth in the Recitals. 

“Medicare Enrollees” has the meaning set forth in the Asset Purchase Agreement. 

“Medicare Novation Date” means the effective date of the Novation, as determined by 
Reinsurer, subject to receipt of the Novation Authorization.2 

“Net Settlement Amount” has the meaning set forth in Section 4.01. 

“Net Settlement Statement” has the meaning set forth in Section 4.01. 

“Novation” means a novation of the CMS Contract whereby, pursuant to a Novation 
Agreement, Reinsurer or its Affiliate shall be substituted for Ceding Company as a party to the 
CMS Contract.   

“Novation Agreement” means a novation agreement substantially in the form attached as 
Exhibit A.3 

“Novation Authorization” has the meaning set forth in Section 7.01. 

“Order” means any order, writ, judgment, injunction, decree, stipulation, determination 
or award entered by or with any Governmental Authority (in each such case, whether 
preliminary or final). 

“Party” and “Parties” have the meanings set forth in the Preamble. 

“Payor” has the meaning set forth in the Recitals.   

“Payor Contracts” means the CMS Contract and the FIDA Contract.   

                                                 
2  Note to Draft:  Buyer expects to target a novation date of January 1, 2020, subject to regulatory approval. 

3  Note to Draft:  To be substantially in the form of the then current Model Novation Agreement issued by CMS, 
subject to any modifications mutually agreed upon by Buyer and Seller in accordance with applicable CMS 
requirements. 
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“Permits” means all permits, licenses, franchises, approvals, authorizations, registrations, 
certificates, variances and similar rights obtained, or required to be obtained, from Governmental 
Authorities. 

“Person” means an individual, corporation, partnership, joint venture, limited liability 
company, unincorporated organization, trust, association or other entity. 

“Premium” means all premiums, contributions and capitations (including all Covered 
Enrollee premiums and capitations paid by a Payor) relating to the Covered Policies.   

“Premium Adjustments” means any portion of the Premium ceded hereunder that is 
required to be refunded or otherwise paid by Ceding Company to a Covered Enrollee or Payor 
due to (i) changes in or cancellations of Covered Policies, (ii) contractual requirements under the 
terms of the Covered Policies or the applicable Payor Contract, (iii) applicable Law, including 
any such refunds or payments resulting from a finding in a risk adjustment data validation audit 
or other similar audit or examination conducted by CMS or another Governmental Authority (or 
its designee), or a self-audit performed by or on behalf of Ceding Company or (iv) the 
reconciliation of the Part D reinsurance and risk corridor provisions of the CMS Contract.   

“Provider” means any physician, hospital, pharmacy or other health care professional, 
independent practice association, facility, supplier, vendor or administrator that has contracted to 
provide or arrange for the provision to Covered Enrollees of health care services and supplies, 
including in respect of prescription drugs, that are required to be provided by Ceding Company 
pursuant to a Payor Contract. 

“Provider Contract” means any Contract between Ceding Company and any Provider to 
the extent related to the Business Covered. 

“Provider Payments” means all contractual payments made to Providers under the terms 
and conditions of the applicable Provider Contract for the provision of covered health care 
services or supplies to a Covered Enrollee under a Covered Policy. 

“Quarterly Accounting Period” means each calendar-quarterly period ending after the 
Effective Time and prior to the termination of this Agreement; provided that (i) the initial 
Quarterly Accounting Period shall commence at the Effective Time and (ii) the final Quarterly 
Accounting Period shall commence at the start of the first day of the applicable calendar month 
and end at the end of the Termination Date. 

“Quarterly Report” has the meaning set forth in Section 4.01. 

“Recoverables” has the meaning set forth in Section 3.02. 

“Reinsurer” has the meaning set forth in the Preamble.   

“Representative” means, with respect to any Person, any and all directors, officers, 
employees, partners, members, consultants, financial advisors, counsel, accountants and other 
agents of such Person. 
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“Retained Liabilities” means (i) any increased liability to Reinsurer to the extent arising 
from any action by Ceding Company with respect to the Covered Policies or the Coinsured 
Liabilities, Premiums, Premium Adjustments or Recoverables, in each case, taken on or after the 
date hereof without the consent of Reinsurer, (ii) any failure of Ceding Company to accept a 
reasonable recommendation of Reinsurer provided to Ceding Company under this Agreement 
and (iii) without duplication of the foregoing, all Excluded Liabilities. 

“Seller” has the meaning set forth in the Asset Purchase Agreement. 

“Termination Date” has the meaning set forth in Section 10.01.   

ARTICLE II 

 

COINSURANCE OF COINSURED LIABILITIES 

Section 2.01 Coinsurance.  Subject to the terms and conditions of this Agreement, as 
of the Effective Time, Ceding Company hereby cedes on a coinsurance basis to Reinsurer, and 
Reinsurer hereby accepts and reinsures on a coinsurance basis, one hundred percent (100%) of 
the Coinsured Liabilities.  The reinsurance effected under this Agreement shall be maintained in 
force, without reduction, unless such reinsurance is terminated as provided herein. 

Section 2.02 Changes to Covered Policies; Coinsured Liabilities.  Ceding Company 
shall not, on its own initiative, change the terms or conditions of any Covered Policy, Payor 
Contract or Provider Contract except for any such change (a) directed by Reinsurer or (b) 
required by applicable Law, including by CMS pursuant to the annual bid process (each, an 
“Authorized Change”).  If Ceding Company’s liability with respect to Coinsured Liability is 
changed because of an Authorized Change, Reinsurer shall reinsure any increase, and receive 
credit for any decrease, in Coinsured Liabilities resulting from such Authorized Change, in each 
case, proportionately, and on the coinsurance basis set forth in Section 2.01.  With respect to any 
Authorized Change required by applicable Law, Ceding Company shall, to the extent reasonably 
practicable, prior to the effectiveness of such Authorized Change, (x) promptly notify Reinsurer 
of such proposed change and (y) afford Reinsurer the opportunity to object to such change under 
applicable administrative or regulatory procedures.  Ceding Company shall, at Reinsurer’s 
request, reasonably cooperate with Reinsurer in connection with any such objection made 
pursuant to the preceding sentence of this Section 2.02.  Reinsurer shall not be liable for any 
increase in Coinsured Liability resulting from any change in the terms or conditions of a Covered 
Policy made by Ceding Company other than as arising from an Authorized Change.   

Section 2.03 Underwriting Adjustments to Covered Policies.  If Ceding Company’s 
liability under any Covered Policy is changed because of a correction made by or on behalf of 
Ceding Company of a prior misstatement of age, sex, amount or nature of coverage or any other 
material fact or attribute made by any Covered Enrollee or any Person authorized to act on behalf 
of such Covered Enrollee, Reinsurer shall reinsure any increase, and receive credit for any 
decrease, in Coinsured Liabilities resulting from the correction of such misstatement. 

Section 2.04 Reinstatements of Covered Policies.  Upon the reinstatement of any 
terminated Covered Policy in accordance with the terms and conditions of such Covered Policy, 
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Reinsurer shall reinsure the Coinsured Liabilities arising out of or relating to such reinstated 
Covered Policy on the coinsurance basis set forth in Section 2.01. 

Section 2.05 Follow the Fortunes.  Subject to the terms and conditions of this 
Agreement, including the retention by Ceding Company of the Retained Liabilities, Reinsurer’s 
liability under this Agreement shall attach simultaneously with that of Ceding Company under 
the Covered Policies and the Coinsured Liabilities, and Reinsurer’s liability under this 
Agreement shall be subject in all respects to the same risks, terms, rates, conditions, 
interpretations, assessments, waivers and proportion of premiums paid to Ceding Company 
without any deductions for brokerage, and to the same modifications, alterations and 
cancellations, as the respective Covered Policies and Coinsured Liabilities to which liability 
under this Agreement attaches, the true intent of this Agreement being that Reinsurer shall, 
subject to the terms, conditions and limits of this Agreement, follow the fortunes of Ceding 
Company under the Covered Policies, and Reinsurer shall be bound, by all payments and 
settlements under the Covered Policies entered into by or on behalf of Ceding Company except 
as otherwise provided herein.  Ceding Company is under no obligation to advance any sums to 
satisfy any Coinsured Liabilities.  It is the obligation of Reinsurer to timely pay all Coinsured 
Liabilities and related expenses and costs. 

ARTICLE III 

 

CONSIDERATION; ACCOUNTING 

Section 3.01 Consideration.  As consideration for the reinsurance provided hereunder, 
Ceding Company shall, in accordance with the terms and subject to the conditions of the Asset 
Purchase Agreement, transfer to Reinsurer the Purchased Assets (as defined in the Asset 
Purchase Agreement) used or held for use by Ceding Company in connection with the Business 
Covered.  As consideration for the reinsurance ceded hereunder as well as for the other 
transactions contemplated by the Asset Purchase Agreement, Ceding Company shall, in 
accordance with the terms and subject to the conditions of the Asset Purchase Agreement, be 
entitled to the Purchase Price (as defined in the Asset Purchase Agreement).4 

Section 3.02 Ongoing Liabilities of Ceding Company.  As additional consideration 
for the reinsurance provided hereunder, Ceding Company hereby sells, assigns, transfers and 
delivers to Reinsurer, and Reinsurer accepts and acquires, free and clear of all Encumbrances, 
effective as of the Effective Time, all of Ceding Company’s right, title and interest under the 
Covered Policies, the Payor Contracts and the Provider Contracts,5 respectively, to receive all 
amounts payable to Ceding Company thereunder or in respect thereof, including the following 
amounts:  (a) Premiums; (b) amounts payable pursuant to coordination of benefits, subrogation 
and other third party recoveries; (c) amounts due from Providers, including settlements under 

                                                 
4  Note to Draft:  Buyer is evaluating the need for a specifically identified reinsurance premium and/or ceding 

commission.   

5  Note to Draft:  If the HMO Reinsurance Agreement with Zurich American Insurance Company is not novated 
to Reinsurer, Ceding Company will similarly assign all reinsurance recoverables to Reinsurer.     
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risk-sharing arrangements, overpayment adjustments and network discounts; and (d) any other 
recovery of Ceding Company, in each case, to the extent applicable to the Business Covered 
(collectively, the “Recoverables”).  In furtherance of the foregoing, pursuant to Article VI, 
Ceding Company shall appoint Reinsurer as its agent and attorney-in-fact to, among other things, 
collect all Recoverables.   

Section 3.03 Ongoing Liabilities of Reinsurer.  From and after the Effective Time, 
Reinsurer shall indemnify Ceding Company in accordance with the settlement procedures set 
forth in Article IV, for all Coinsured Liabilities.  In furtherance of the foregoing, pursuant to 
Article VI and subject to Section 6.07, Reinsurer shall discharge all Coinsured Liabilities (a) 
directly, (b) on behalf of Ceding Company and (c) at Reinsurer’s own expense.   

ARTICLE IV 

 

SETTLEMENT; REPORTS 

Section 4.01 Reinsurer Quarterly Report.  Within [●] [(●)] days after the end of each 
Quarterly Accounting Period, Reinsurer shall deliver to Ceding Company a report (each, a 
“Quarterly Report”)6 in the form of, and containing for such Quarterly Accounting Period the 
information reflected in, Schedule 4.01, including a statement (the “Net Settlement Statement”) 
which shall set forth calculations of the net amount due to Reinsurer from Ceding Company, or 
to Ceding Company from Reinsurer, as applicable, under Section 3.02 and 3.03 of this 
Agreement for the applicable Quarterly Accounting Period (the “Net Settlement Amount”), 
which, for the avoidance of doubt, shall take into account any amounts discharged, or collected, 
directly by Reinsurer in respect of the Coinsured Liabilities. 

Section 4.02 Settlement.  If the Net Settlement Amount as shown on the Net 
Settlement Statement is a positive amount, Ceding Company shall pay such amount to Reinsurer, 
and if the Net Settlement Amount as shown on the Net Settlement Statement is a negative 
amount, then Reinsurer shall pay cash in an amount equal to the absolute value of such negative 
amount to Ceding Company.  Any payment, withdrawal, transfer or crediting of amounts 
required under this Section 4.02 shall be made within three (3) Business Days following the date 
of the delivery of the applicable Quarterly Report.   

Section 4.03 Offset and Recoupment Rights.  Any debits or credits incurred from or 
after the Effective Time in favor of or against either Ceding Company or Reinsurer with respect 
to this Agreement between the Parties shall be deemed mutual debits or credits, as the case may 
be, and, to the extent permitted under applicable Law, shall be set off and recouped, and only the 
net balance shall be allowed or paid.  This Section 4.03 shall apply, to the fullest extent 
permitted by applicable Law, notwithstanding the initiation or commencement of a liquidation, 
insolvency, rehabilitation, conservation, supervision or similar proceeding by or against Ceding 
Company or Reinsurer. 

                                                 
6  Note to Draft:  Timing for delivery, and form, of Quarterly Report to be agreed by the Parties prior to Closing.   
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Section 4.04 Other Quarterly Reporting.  On a quarterly basis, in a format reasonably 
agreed upon by the Parties, Reinsurer shall provide to Ceding Company a reporting on standard 
metrics necessary for Ceding Company to comply with Payor reporting requirements as respects 
the Covered Policies. 

ARTICLE V 

 

BOOKS AND RECORDS 

Section 5.01 Books and Records.  Prior to the Medicare Novation Date, Reinsurer 
shall preserve, until such date as may be required by Reinsurer’s standard document retention 
policies (or such other later date as may be required by applicable Law), books and records 
relating to the Covered Policies, the Payor Contracts or the Provider Contracts.  During such 
period, upon the reasonable prior request of Ceding Company or its Representatives, Reinsurer 
shall (a) provide to Ceding Company and its Representatives reasonable access to such books 
and records during normal business hours and (b) permit Ceding Company and its 
Representatives to make copies of such books and records, in each case, at Ceding Company’s 
expense.  Reinsurer shall not destroy any such books and records except if Reinsurer sends to 
Ceding Company a written notice of its intent to destroy such books and records, upon which 
such books and records may then be destroyed after the tenth (10th) day following delivery of 
such notice unless Ceding Company notifies Reinsurer that it desires to obtain possession of such 
books and records, in which event Reinsurer shall transfer such records to Ceding Company and 
Ceding Company shall pay all reasonable expenses of Reinsurer in connection therewith. 

ARTICLE VI 

 

ADMINISTRATION 

Section 6.01 Appointment and Acceptance.  Except as otherwise provided in this 
Agreement, or unless specifically prohibited by applicable Law, Ceding Company hereby 
appoints Reinsurer as its exclusive agent (subject to Section 6.15) to provide all administrative 
services required or reasonably necessary with respect to the Covered Policies, the Payor 
Contracts and the Provider Contracts, including:  (i) the payment of Coinsured Liabilities; (ii) the 
collection of Recoverables; and (iii) the renewal, replacement entry into, amendment or 
modification of Covered Policies, Payor Contracts and Provider Contracts; and (iv) such other 
services set forth on Schedule 6.01 (collectively, the “Administrative Services”).7  In each case, 
the Administrative Services shall include any subtasks that are not specifically described in this 
Agreement but that are an inherent, necessary or customary part of the Administrative Services, 
which subtasks shall be deemed to be included within the scope of the Administrative Services.  
The Parties agree that Reinsurer shall provide all Administrative Services with respect to the 
Covered Policies, except in each case, for Legally Required Ceding Company Actions, services 
relating to Retained Liabilities or as otherwise specifically provided for in this Agreement, 
including Section 6.14. 

                                                 
7  Note to Draft:  Schedule 6.01 to be agreed by the Parties prior to Closing. 
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Section 6.02 Power of Attorney.  Subject to the terms and conditions of this 
Agreement, Ceding Company does hereby appoint and name Reinsurer, acting through its 
authorized officers and employees, as Ceding Company’s lawful attorney-in-fact coupled with an 
interest with respect to the rights, duties, privileges and obligations of Ceding Company with 
respect to providing the Administrative Services, including to:  (a) take any and all lawful acts 
that Ceding Company might have taken with respect to providing the Administrative Services; 
and (b) proceed by all lawful means to (i) perform any and all of Ceding Company’s obligations 
under the Covered Policies, the Payor Contracts or the Provider Contracts, (ii) enforce any right 
and defend against any liabilities arising under the Covered Policies, the Payor Contracts or the 
Provider Contracts, (iii) sue or defend (in the name of Ceding Company, when necessary) any 
Action arising under the Covered Policies, the Payor Contracts or the Provider Contracts, (iv) 
collect all Premiums and Recoverables, or to quitclaim and release for the same, (v) sign (in 
Ceding Company’s name, when necessary) vouchers, receipts, releases and other papers in 
connection with any of the foregoing matters, (vii) subject to applicable Law, without limitation 
(or duplication) of the foregoing, exercise all rights, and discharge all duties, of Ceding 
Company pursuant to the Covered Policies, the Payor Contracts or the Provider Contracts 
(including to renew, replace, enter into, amend or modify the same) and (vi) do everything 
lawfully permitted in connection with the satisfaction of Reinsurer’s obligations under this 
Agreement. 

Section 6.03 Renewals and Issuance of Additional Policies and Related Contracts.  
Subject to the terms and conditions set forth herein, on and after the date hereof, Reinsurer shall 
have the exclusive authority to (i) renew Covered Policies, (ii) issue additional Covered Policies 
(each, an “Additional Covered Policy” and collectively, the “Additional Covered Policies”), (iii) 
revise and amend Covered Policies, consistent with Payor authorization, (iv) seek applicable 
Payor authorization to offer new coverages of the types offered by Medicare Advantage plans or 
Medicare-Medicaid plans (as applicable), or to cease offering coverages of the type offered by 
Ceding Company, (v) contract with Payors with respect to the amendment, renewal or 
replacement of Payor Contracts, (vi) administer existing, and entering into new, Provider 
Contracts, and to seek the assignment thereof to Reinsurer (effective as of the Medicare 
Novation Date) to the extent relating to the Medicare Business, in each case, in the name of 
Ceding Company and on its behalf.  In connection with the foregoing, Ceding Company shall 
fully cooperate with Reinsurer, including, subject to Section 6.07, contracting with a Payor at 
Reinsurer’s direction.  Reinsurer’s authority with respect to the conduct set forth in this Section 

6.03 shall continue until the Medicare Novation Date, following which date, for the avoidance of 
doubt, the Covered Policies in respect of the Medicare Business shall become the direct 
obligations of Reinsurer and the foregoing authority as respects the Medicare Business shall be 
vested in Reinsurer.  Until the earlier of the Medicare Novation Date and the termination of this 
Agreement, Ceding Company shall hold all Permits necessary or advisable to be maintained in 
connection with the conduct of the Business Covered as it is conducted prior to the date hereof, 
taking into account any expansion of such business by Reinsurer in accordance with the terms of 
this Agreement from and after the date hereof; provided, however, Ceding Company shall not be 
required to maintain any such Permits in respect of FIDA Business following the last day that 
such Permits are required to be maintained in accordance with applicable Law.   

Section 6.04 Reports.  Reinsurer shall, upon reasonable prior written request, provide 
to Ceding Company (a) financial and accounting reports and information necessary for Ceding 



 

28692037.2  
- 12 - 

 

Company to prepare required reports and filings with Governmental Authorities with respect to 
the Business Covered, including tax filings and financial statements and (b) any additional 
reports regarding the Administrative Services reasonably required by Ceding Company to 
comply with any applicable regulatory, legal, tax or accounting requirement or other applicable 
Law.  All such reports shall be in a form and format to be mutually agreed upon by the Parties. 

Section 6.05 Health Plan Management System.  To the fullest extent permitted by 
applicable Law, Ceding Company hereby authorizes Reinsurer to utilize its online account for 
the Health Plan Management System established and maintained by CMS for all purposes 
necessary, advisable or appropriate in connection with the performance of the Administrative 
Services.   

Section 6.06 Standards.  Reinsurer shall cause the Administrative Services to be 
provided in accordance with (a) Reinsurer’s current servicing standards as these exist prior to 
Effective Time, subject to any changes to such standards required by applicable Law or 
effectuated by Reinsurer with respect to the servicing of its other comparable businesses, (b) 
applicable Law, (c) the terms and conditions of the Covered Policies, (d) the terms and 
conditions of the Payor Contracts, (e) the terms and conditions of the Provider Contracts, (f) the 
Medicare regulatory requirements set forth in Exhibit B and (g) the FIDA regulatory 
requirements set forth in Exhibit C. 

Section 6.07 Ultimate Authority.  Ceding Company shall retain the ultimate authority 
to make all final decisions with respect to the administration of the Covered Policies and the 
Payor Contracts. 

Section 6.08 Compensation.  Reinsurer’s sole compensation for the reinsurance and 
the Administrative Services provided by Reinsurer to Ceding Company hereunder shall be the 
consideration described in Section 3.01 and Section 3.02 and Ceding Company shall not be 
liable to Reinsurer for any additional consideration in respect thereof. 

Section 6.09 Claims Litigation. 

(a) Reinsurer shall promptly notify Ceding Company in writing of any 
litigation that has been instituted with respect to:  (i) any denied claim or any claim-handling 
under a Covered Policy, regardless of whether such claim was paid or denied; or (ii) any other 
matter relating to a Covered Policy, a Payor Contract, a Provider Contract or Reinsurer’s 
administration of any of the foregoing.  Such notice shall include a summary of the nature of the 
pending litigation, the alleged actions or omissions giving rise to such litigation and copies of 
any files that Ceding Company may reasonably require in order to review such litigation. 

(b) From and after the date hereof, Reinsurer shall sue or defend, at its own 
expense and in the name of Ceding Company, any litigation brought in respect of a Coinsured 
Liability.  Ceding Company shall have the right, at its own expense, to engage its own separate 
legal representation in any litigation in which Ceding Company is a named party; provided, 
however, that Reinsurer shall exercise control and direction over litigation defended pursuant to 
this Section 6.09 and shall have the authority to settle or consent to judgment in any such 
litigation; provided, further, that Reinsurer shall not compromise or settle any such litigation 
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without Ceding Company’s prior written consent (which consent shall not be unreasonably 
withheld, conditioned, delayed or denied), unless:  (i) the settlement or judgment does not 
impose any equitable remedies or any restriction or condition on Ceding Company which could 
reasonably be expected to have an adverse effect on Ceding Company or its Affiliates or on any 
business of Ceding Company or its Affiliates (other than the Business Covered); and (ii) 
Reinsurer obtains a complete release of Ceding Company with respect to such litigation. 

Section 6.10 Legally Required Ceding Company Actions.  Reinsurer shall give 
Ceding Company timely notice of any actions with respect to the Administrative Services that 
Ceding Company is required by applicable Law or Governmental Authorities to discharge 
directly without Reinsurer acting on its behalf (“Legally Required Ceding Company Actions”), 
including providing Ceding Company with all information that is reasonably required from 
Reinsurer for Ceding Company to perform such Legally Required Ceding Company Actions 
(including the preparation of applicable regulatory filings) in a timely fashion.  Notwithstanding 
the foregoing, nothing in this Agreement shall require Reinsurer to provide legal advice to 
Ceding Company.  Ceding Company acknowledges and agrees that no action taken by Reinsurer 
pursuant to this Agreement shall constitute legal advice to Ceding Company. 

Section 6.11 Regulatory Matters.  If either Party receives notice of, or otherwise 
becomes aware of any inquiry, investigation, examination, complaint, audit or proceeding by 
Governmental Authorities relating to the Covered Policies or the Payor Contracts, such Party 
shall promptly notify the other Party thereof.  The Parties shall cooperate in good faith with 
respect to resolving or responding to such matter.  Ceding Company shall retain the final 
authority with respect to the resolution of any such inquiry, investigation, examination, 
complaint, audit or proceeding, taking into account the recommendation of Reinsurer provided to 
Ceding Company, which Ceding Company shall not unreasonably reject.   

Section 6.12 Bank Accounts.  During the period that Reinsurer is performing 
Administrative Services pursuant to this Agreement, and subject to Reinsurer’s obligations under 
this Agreement to discharge Coinsured Liabilities and certain other amounts on Ceding 
Company’s behalf, Reinsurer may establish and maintain accounts with banking institutions to 
provide the Administrative Services (“Bank Accounts”).  To the extent such Bank Accounts are 
established, Reinsurer shall have exclusive authority over such Bank Accounts, including the 
exclusive authority to:  (a) open Bank Accounts in the name of Ceding Company; (b) designate 
the authorized signatories on the Bank Accounts; (c) issue drafts on and make deposits in the 
Bank Accounts in the name of Ceding Company; and (d) make withdrawals from the Bank 
Accounts, in each case, to the extent necessary to provide the Administrative Services.  Ceding 
Company shall do all things reasonably necessary to enable Reinsurer to open and maintain the 
Bank Accounts, including executing and delivering such depository resolutions and other 
documents as may be requested from time-to-time by the banking institutions.  Ceding Company 
agrees that without Reinsurer’s prior written consent it shall not make any changes to the 
authorized signatories on the Bank Accounts nor withdraw, or attempt to withdraw, any funds 
therefrom.  In connection with the foregoing, upon instruction from Reinsurer, Ceding Company 
shall direct a Payor to make any payments to one or more Bank Accounts established pursuant to 
this Section 6.12. 

Section 6.13 Capacity; Disaster Recovery. 



 

28692037.2  
- 14 - 

 

(a) Reinsurer shall, at all times during the period that Reinsurer is performing 
the Administrative Services pursuant to this Agreement, (i) keep, maintain or subcontract for a 
commercially reasonable number of appropriately trained personnel and (ii) obtain and maintain 
all material Permits under applicable Laws (including, if required, an independent adjuster 
license or third party administrator license) to perform the Administrative Services. 

(b) For all computer programs, data, computer equipment, communications 
equipment and other similar items used by Reinsurer to provide the Administrative Services, 
Reinsurer shall provide disaster recovery services and backup and archival services that are 
substantially similar to the disaster recovery services and backup and archival services, 
respectively, that Reinsurer uses for its own computer programs, data, computer equipment, 
communications equipment and other similar items. 

Section 6.14 Force Majeure.  Reinsurer shall not be deemed to be in default in the 
performance of any obligations under this Agreement when such a failure of performance arises 
out of a Force Majeure Event; provided, however, that Reinsurer shall not be relieved of its 
obligations hereunder if its failure of performance is due to removable or remediable causes that 
Reinsurer fails to remove or remedy using commercially reasonable efforts within a reasonable 
time period.  If Reinsurer is rendered unable to fulfill any of its obligations under this Agreement 
by reason of a Force Majeure Event for a period of twenty-four (24) hours, Reinsurer (a) shall 
provide written notice thereof to Ceding Company, (b) use commercially reasonable efforts to 
remove such inability and (c) following the cessation of such Force Majeure Event, provide 
written notice thereof to Ceding Company.  

Section 6.15 Subcontracting.  Reinsurer may not subcontract for the performance of 
any Administrative Services without prior written approval by Ceding Company, which approval 
shall not be unreasonably withheld, conditioned, delayed or denied; provided, however, that 
without obtaining the consent of Ceding Company, Reinsurer shall be permitted to (a) 
subcontract for the performance of any Administrative Service with an Affiliate of Reinsurer, (b) 
continue to subcontract the performance of any function that is subcontracted by Ceding 
Company, or by Reinsurer or its Affiliates, prior to the Effective Time and (c) subcontract for the 
performance of any Administrative Services for which Reinsurer or its Affiliates also 
subcontracts as respects its other businesses.  Notwithstanding the foregoing or Ceding 
Company’s approval of Reinsurer’s use of any subcontractor, Reinsurer shall remain fully 
responsible for the performance of all Administrative Services and shall be responsible for 
compliance by any subcontractor with the terms of this Agreement, with each reference to an 
obligation or duty of Reinsurer in this Agreement with respect to any subcontracted 
Administrative Services being considered to include the subcontractor within the scope of such 
referenced obligation or duty of Reinsurer.  Without limitation of the foregoing, the personnel 
and facilities of any subcontractor shall be considered personnel and facilities of Reinsurer for 
purposes of this Agreement. 

Section 6.16 Independent Contractor.  Ceding Company acknowledges and agrees 
that Reinsurer and its applicable Affiliates, in performing their responsibilities pursuant to this 
Agreement, are in the position of independent contractors.  This Agreement is not intended to 
create, nor does it create and shall not be construed to create, a relationship of partners or joint 
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venturers, fiduciaries or any association for profit between and among the Parties or any of their 
respective Affiliates. 

ARTICLE VII 

 

NOVATION OF THE CMS CONTRACT 

Section 7.01 Novation of the CMS Contract.   

(a) Subject to the terms and conditions set forth in this Agreement, each Party 
shall (i) use its reasonable best efforts to obtain, or cause to be obtained, authorization from CMS 
to consummate the Novation (such approval, the “Novation Authorization”) and (ii) reasonably 
cooperate with the other Party and its Affiliates in seeking to obtain such Novation Authorization. 

(b) The Parties agree that, with respect to the Novation Authorization, Buyer 
and Seller shall mutually determine (i) the scheduling of, and strategic planning for, any meeting 
with or filing with CMS, (ii) subject to applicable Law, the process for receipt of the Novation 
Authorization and (iii) the resolution of any investigation or other inquiry of CMS.  Without 
limiting the foregoing, (A) each Party shall disclose to the other Party in advance of any filing, 
submission or attendance all analyses, appearances, meetings, discussions, presentations, 
memoranda, briefs, filings, arguments and proposals made by or on behalf of either Party before 
CMS or the staff or regulators of CMS, in connection with receipt of the Novation Authorization, 
provided, however, that no Party shall be required to disclose to the other Party at any time (I) 
any interactions between Ceding Company or Reinsurer with Governmental Authorities in the 
ordinary course of business, (II) any disclosure which is not permitted by Law or (III) any 
disclosure containing confidential or proprietary information, any attorney-client privileged 
documents or communications or any appraisals, valuations, market studies, legal or financial 
opinions, or board presentations prepared, submitted or reviewed in connection with any 
application for the Novation Authorization, it being the intent that the Parties will consult and 
cooperate with one another, and consider in good faith the views of one another, in connection 
with any such analyses, appearances, meetings, discussions, presentations, memoranda, briefs, 
filings, arguments and proposals and (B) each Party shall give notice to the other Party with 
respect to any meeting, discussion, appearance or contact with CMS or the staff or regulators of 
CMS, with such notice being sufficient to provide the other Party with the opportunity to attend 
and participate in such meeting, discussion, appearance or contact, it being understood that CMS 
may require, or insist upon, only communicating with and through Ceding Company or 
Reinsurer, as applicable. 

ARTICLE VIII 

 

OVERSIGHTS 

Section 8.01 Oversights.  Inadvertent delays, errors or omissions made in connection 
with this Agreement or any transaction hereunder shall not relieve either Party from any liability 
that would have attached had such delay, error or omission not occurred; provided that such error 
or omission is rectified as soon as practicable after discovery; and provided, further, that the 
Party making such error or omission, or responsible for such delay, shall be responsible for any 
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additional liability that attaches as a result.  Subject to the foregoing, if the failure of either Party 
to comply with any provision of this Agreement is unintentional or the result of a 
misunderstanding or oversight, the parties shall cause such failure to be promptly rectified such 
that both parties shall be restored as closely as possible to the positions that they would have 
occupied had such error or oversight not occurred. 

ARTICLE IX 

 

INSOLVENCY 

Section 9.01 Insolvency of Ceding Company. 

(a) In the event of the insolvency of Ceding Company, all reinsurance made, 
ceded, renewed or otherwise becoming effective under this Agreement shall be payable by 
Reinsurer on the basis of the liability of Ceding Company under the Coinsured Liabilities 
reinsured hereunder without diminution because of the insolvency of Ceding Company.  In the 
event of insolvency and the appointment of a liquidator, receiver or statutory successor of 
Ceding Company, such payments by Reinsurer shall be made directly to Ceding Company or its 
liquidator, receiver or statutory successor. 

(b) It is agreed and understood, however, that in the event of the insolvency of 
Ceding Company, the liquidator, receiver or statutory successor of Ceding Company shall give 
written notice of the pendency of a claim against Ceding Company in connection with a 
Coinsured Liability within a reasonable period of time after such claim is filed in the insolvency 
proceedings and that during the pendency of such claim Reinsurer may investigate such claim 
and interpose, at its own expense, in the proceeding where such claim is to be adjudicated, any 
defense or defenses that it may deem available to Ceding Company or its liquidator, receiver or 
statutory successor.  It is further understood that the expense thus incurred by Reinsurer shall be 
chargeable, subject to court approval, against Ceding Company as part of the expenses of 
liquidation to the extent of a proportionate share of the benefit which may accrue to Ceding 
Company solely as a result of the defense undertaken by Reinsurer. 

ARTICLE X 

 

DURATION AND TERMINATION 

Section 10.01 Duration.  This Agreement shall commence at the Effective Time and 
continue in force until the termination date (the “Termination Date”), which shall occur at such 
time as (a) Ceding Company’s liability with respect to all Covered Policies reinsured hereunder 
is terminated and Ceding Company has received payments which discharge such liability in full 
in accordance with the provisions of this Agreement, (b) this Agreement is terminated by the 
mutual written consent of Reinsurer and Ceding Company or (c) the Medicare Novation Date 
occurs. 

Section 10.02 Survival. Notwithstanding the other provisions of this Article X, the 
terms and conditions of this Article X and of Article XI (and Article I to the extent relating to 
the foregoing) shall remain in full force and effect after the termination of this Agreement.  
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ARTICLE XI 

 

MISCELLANEOUS 

Section 11.01 Expenses.  Except as otherwise expressly provided herein, all Expenses 
incurred in connection with this Agreement and the transactions contemplated hereby shall be 
paid by the Party incurring such Expenses. 

Section 11.02 Notices.  All notices, requests, consents, claims, demands, waivers and 
other communications hereunder shall be in writing and shall be deemed to have been given: (a) 
when delivered by hand (with written confirmation of receipt); (b) when received by the 
addressee if sent by a nationally recognized overnight courier (receipt requested); (c) on the date 
sent by e-mail of a PDF document (with confirmation of transmission) if sent during normal 
business hours of the recipient, and on the next Business Day if sent after normal business hours 
of the recipients; provided that such communication is also sent via another method permitted 
hereby, or (d) on the third day after the date mailed, by certified or registered mail, return receipt 
requested, postage prepaid.  Such communications must be sent to the respective Parties at the 
following addresses (or at such other address for a Party as shall be specified in a notice given in 
accordance with this Section 11.02): 

If to Ceding Company: 

New York State Catholic Health Plan, Inc. 
95-25 Queens Boulevard 
Rego Park, New York 11374 
Attention:  Chief Executive Officer and Chief Legal Officer 
E-Mail:     

If to Reinsurer: 

[REINSURER] 
[ADDRESS] 
Attention:      
E-Mail:      

Section 11.03 Interpretation.  For purposes of this Agreement, (a) the words “include,” 
“includes” and “including”, unless otherwise specified, shall be deemed to be followed by the 
words “without limitation” whether or not such words are actually stated; (b) the word “or” is not 
disjunctive; (c) the words “herein,” “hereof,” “hereby,” “hereto”, “hereunder” and derivative or 
similar words refer to this Agreement as a whole, including the Exhibits hereto; (d) words in the 
singular shall beheld to include the plural and vice versa, and words of one gender shall be held 
to include the other gender as the context requires; (e) references to “dollars” or “$” shall mean 
United States dollars; (f) references to “written” or “in writing” include in electronic form; (g) 
provisions shall apply, when appropriate, to successive events and transactions; (h) a reference to 
any Person includes such Person’s successors and permitted assigns; (i) any reference to days 
means calendar days unless Business Days are expressly specified; (j) when calculating the 
period of time before which, within which or following which any act is to be done or step taken 
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pursuant to this Agreement, the date that is the reference date in calculating such period shall be 
excluded, and if the last day of such period is not a Business Day, the period shall end on the 
next succeeding Business Day; and (k) all references to “close of business” on any given day 
shall be deemed to refer to 11:59 p.m. Eastern Time on such date.  Unless the context otherwise 
requires, references herein: (i) to Articles, Sections and Exhibits mean the Articles and Sections 
of and Exhibits attached to, this Agreement; (ii) to an agreement, instrument or other document 
means such agreement, instrument or other document as amended, supplemented and modified 
from time to time to the extent permitted by the provisions thereof and (iii) to a statute or 
regulation or statutory or regulatory provisions means such statute as amended from time to time 
and includes any successor legislation thereto and any regulations promulgated thereunder.  This 
Agreement shall be construed without regard to any presumption or rule requiring construction 
or interpretation against the party drafting an instrument or causing any instrument to be drafted.  
The Schedules and Exhibits referred to herein shall be construed with, and as an integral part of, 
this Agreement to the same extent as if they were set forth verbatim herein. 

Section 11.04 Headings.  The headings in this Agreement are for reference only and 
shall not affect the interpretation of this Agreement. 

Section 11.05 Severability.  If any term or provision (or any portion thereof) of this 
Agreement, or the application of any such term or provision (or any portion thereof) to any 
Person or circumstance, is invalid, illegal or unenforceable in any jurisdiction, such invalidity, 
illegality or unenforceability shall not affect any other term or provision of this Agreement or 
invalidate or render unenforceable such term or provision in any other jurisdiction, and this 
Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid, 
illegal or unenforceable term or provisions or any portion hereof had never been contained herein.  
Upon such determination that any term or other provision is invalid, illegal or unenforceable, the 
Parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original 
intent of the Parties as closely as possible in a mutually acceptable manner in order that the 
transactions contemplated hereby be consummated as originally contemplated to the greatest 
extent possible. 

Section 11.06 Entire Agreement.  This Agreement and the other Transaction 
Documents constitute the sole and entire agreement of the Parties to this Agreement with respect 
to the subject matter contained herein and therein, and supersede all prior and contemporaneous 
understandings and agreements, both written and oral, with respect to such subject matter.   

Section 11.07 Successors and Assigns.  This Agreement shall be binding upon and shall 
inure to the benefit of the Parties hereto and their respective successors and permitted assigns.  
No Party may assign (by operation of law or otherwise) its rights or obligations hereunder 
without the prior written consent of the other Party, which consent shall not be unreasonably 
withheld or delayed. 

Section 11.08 No Third-Party Beneficiaries.  This Agreement is for the sole benefit of 
the Parties hereto and their respective successors and permitted assigns and nothing herein, 
express or implied, is intended to or shall confer upon any other Person or entity any legal or 
equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.   
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Section 11.09 Amendment and Modification; Waiver.  This Agreement may only be 
amended, modified or supplemented by an agreement in writing signed by each Party hereto. 

Section 11.10 Governing Law; Submission to Jurisdiction; Waiver of Jury Trial. 

(a) This Agreement shall be governed by and construed in accordance with 
the internal laws of the State of New York without giving effect to any choice or conflict of law 
provision or rule (whether of the State of New York or any other jurisdiction) that would cause 
the application of Laws of any jurisdiction other than those of the State of New York. 

(b) ANY LEGAL SUIT, ACTION OR PROCEEDING (WHETHER AT 
LAW, IN EQUITY, IN CONTRACT, IN TORT OR OTHERWISE) ARISING OUT OF OR 
BASED UPON THIS AGREEMENT, THE OTHER TRANSACTION DOCUMENTS OR THE 
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY MAY ONLY BE 
INSTITUTED IN THE FEDERAL COURTS OF THE UNITED STATES OF AMERICA 
LOCATED IN THE BOROUGH OF MANHATTAN, AND EACH PARTY IRREVOCABLY 
SUBMITS TO THE EXCLUSIVE JURISDICTION OF SUCH COURTS IN ANY SUCH SUIT, 
ACTION OR PROCEEDING.  SERVICE OF PROCESS, SUMMONS, NOTICE OR OTHER 
DOCUMENT BY MAIL TO SUCH PARTY’S ADDRESS SET FORTH HEREIN SHALL BE 
EFFECTIVE SERVICE OF PROCESS FOR ANY SUIT, ACTION OR OTHER PROCEEDING 
BROUGHT IN ANY SUCH COURT.  THE PARTIES IRREVOCABLY AND 
UNCONDITIONALLY WAIVE ANY OBJECTION TO THE LAYING OF VENUE OF ANY 
SUIT, ACTION OR ANY PROCEEDING IN SUCH COURTS AND IRREVOCABLY WAIVE 
AND AGREE NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH 
SUIT, ACTION OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN 
BROUGHT IN AN INCONVENIENT FORUM. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT OR THE OTHER 
TRANSACTION DOCUMENTS IS LIKELY TO INVOLVE COMPLICATED AND 
DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY IRREVOCABLY AND 
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN 
RESPECT OF ANY LEGAL ACTION ARISING OUT OF OR RELATING TO THIS 
AGREEMENT, THE OTHER TRANSACTION DOCUMENTS OR THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY.  EACH PARTY TO THIS AGREEMENT 
CERTIFIES AND ACKNOWLEDGES THAT (i) NO REPRESENTATIVE OF THE OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 
PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT 
OF A LEGAL ACTION, (ii) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF 
THIS WAIVER, (iii) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (iv) 
SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG 
OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 

11.10(c). 

Section 11.11 Specific Performance.  Without intending to limit the remedies available 
to the Parties hereunder, the Parties agree that irreparable damage would occur if any provision 
of this Agreement is not performed in accordance with the terms hereof, for which damages, 
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even if available, will not be an adequate remedy.  Accordingly, the Parties shall be entitled to an 
injunction, specific performance and other equitable relief to prevent breaches of this Agreement 
and to enforce specifically the terms hereof, without, in any such case, the requirement to post 
any bond or other undertaking, in addition to any other remedy to which they are entitled at law 
or in equity.  Each Party agrees not to oppose the granting of such injunctive relief on the basis 
that monetary damages are an adequate remedy. 

Section 11.12 Counterparts.  This Agreement and any amendments hereto may be 
executed and delivered in counterparts, each of which shall be deemed an original, but all of 
which together shall be deemed to be one and the same agreement.  A signed copy of this 
Agreement delivered by facsimile, e-mail or other means of electronic transmission shall be 
deemed to have the same legal effect as delivery of an original signed copy of this Agreement. 

[Signature Page Follows] 



 

 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
as of the date first written above by their respective officers thereunto duly authorized. 

Ceding Company: 

NEW YORK STATE CATHOLIC 
HEALTH PLAN, INC. 

By:    
 Name:   
 Title:   

Reinsurer: 

[REINSURER NAME] 

By:     
 Name:   
 Title:   

 
 
 



 

 

EXHIBIT A 

BUSINESS ASSOCIATE AGREEMENT 

[To come] 



 

 
 

EXHIBIT B 

MEDICARE REGULATORY REQUIREMENTS 

This Exhibit sets forth the requirements established by CMS, in addition to those set forth 
elsewhere in this Agreement, applicable to the Medicare Business.  Unless otherwise provided in 
this Exhibit or in the other provisions of this Agreement (into which, for the avoidance of doubt, 
this Exhibit shall be deemed incorporated in its entirety), capitalized terms have the same 
meaning as set forth in 42 C.F.R. Parts 422 and 423.  In the event of a conflict between this 
Exhibit and any other provision of this Agreement, this Exhibit shall govern. 

I. DEFINITIONS 

 1.1 Completion of Audit:  Completion of audit by the Department of Health and 
Human Services, the Government Accountability Office, or their designees of Ceding Company, 
First Tier or Downstream Entity. 

 1.2 Downstream Entity:  Any party that enters into a written arrangement, acceptable 
to CMS, with persons or entities involved with the Medicare Advantage or Prescription Drug 
benefit, below the level of the arrangement between Ceding Company and Reinsurer.  These 
written arrangements continue down to the level of the ultimate provider of both health and 
administrative services.  [42 C.F.R. §§ 422.500; 423.501] 

 1.3 Final Contract Period:  The final term of the contract between CMS and Ceding 
Company. 

 1.4 First Tier Entity:  Any party that enters into a written arrangement, acceptable to 
CMS, with Ceding Company to provide administrative services or health care services for a 
Medicare eligible individual under the Medicare Advantage or Prescription Drug Programs.  [42 
C.F.R. §§ 422.500; 423.501] 

II. REQUIRED PROVISIONS 

Reinsurer, as a First Tier Entity, agrees to the following: 

 2.1 Medicare Compliance.  Reinsurer shall comply with all applicable Medicare laws, 
regulations and CMS instructions.  [42 C.F.R. § 422.504(i)(4)(v)]  Reinsurer acknowledges that 
the Administrative Services performed hereunder shall be consistent and comply with Ceding 
Company’s contractual obligations under the CMS Contract.  [42 C.F.R. §§ 422.504(i)(3)(iii); 
423.505(i)(3)(iii)] 

 2.2 Monitoring by Ceding Company.  Ceding Company shall, on an ongoing basis, 
monitor the performance of Reinsurer.  [42 C.F.R. §§ 422.504(i)(4)(iii); 423.505(i)(4)(iii)] 



 

 
 

 2.3 Confidentiality and Accuracy of Medicare Enrollee Records.  Reinsurer shall: 

2.3.1 Abide by all Federal and State laws regarding confidentiality and 
disclosure of medical records, or other health and enrollment information; 

2.3.2 Ensure that medical information is released only in accordance with 
applicable Federal or State law, or pursuant to court orders or subpoenas;  

2.3.3 Maintain Medicare Enrollee records and information in an accurate and 
timely manner; and 

2.3.4 Ensure timely access by Medicare Enrollees to the records and 
information that pertain to them.  [42 C.F.R. §§ 422.504(a)(13); 422.118; 423.505(b)(14); 
423.136]. 

2.4 Services Performed Outside the United States.  Reinsurer shall not perform or 
contract with any third parties to perform any of the Administrative Services to be provided 
under the Agreement outside of the United States without the prior written approval of Ceding 
Company.  Reinsurer shall not utilize an offshore subcontractor to receive, process, transfer, 
handle, store or access beneficiary protected health information in connection with this 
Agreement.  Should Ceding Company in its discretion grant such approval, Reinsurer agrees to 
timely supply Ceding Company timely information necessary for Ceding Company to comply 
with, and attest to compliance with, all applicable CMS requirements regarding any such 
approved offshore arrangement within thirty (30) days after its effective date.  [HPMS Memos 
07/23/2007 and 09/20/2007] 

2.5 Hold Harmless.  Reinsurer shall accept as payment in full for Administrative 
Services provided to Medicare Enrollees the compensation specified in the Agreement.  
Reinsurer shall not hold any Medicare Enrollee liable for any fees that are the legal obligation of 
Ceding Company under the Agreement.  Reinsurer agrees that in no event, including 
nonpayment by Ceding Company, Ceding Company’s insolvency or breach of this Agreement, 
shall Reinsurer bill, charge, collect a deposit from, or seek compensation, remuneration or 
reimbursement from, or have any recourse against a Medicare Enrollee or persons other than 
Ceding Company acting on a Ceding Company Medicare Enrollee’s behalf.  [42 C.F.R. §§ 
422.504(i)(3)(i); 422.504(g)(1)(i); 423.505(i)(3)(i); 423.505(g)(1)(i)] 



 

 
 

2.6 Audits/Record Retention.  The parties agree that the Department of Health and 
Human Services (“HHS”), the Comptroller General and their designees have the right to evaluate, 
through inspection, audit or other means, any books, contracts, records, computer or other 
electronic systems, including medical records and documentation of Reinsurer, directly from 
Reinsurer or a Downstream Entity, that pertain to any aspect of Administrative Services 
performed, reconciliation of benefit liabilities, and determination of amounts payable under, or 
are otherwise related to the CMS Contract, or as the Secretary of the HHS may deem necessary 
to enforce the CMS Contract.   Reinsurer further agrees that such right of HHS, the Comptroller 
General and their designees to inspect, evaluate and audit any pertinent information for any 
particular contract period will exist through ten (10) years from the Final Contract Period or from 
the date of Completion of Audit, whichever is later.  [42 C.F.R. §§ 422.504(e)(1); 422.504(i)(2); 
423.505(e)(1); 423.505(i)(2)] 

2.7 Accountability; Delegation.  Ceding Company will only delegate any of its 
activities or responsibilities under the CMS Contract to Reinsurer if such delegation is set forth 
in a written contract that: 

2.7.1 Specifies the delegated activities and reporting responsibilities;  

2.7.2 Provides for revocation of the delegation activities and reporting 
requirements, or specifies other remedies in instances where CMS or Ceding Company 
determines that Reinsurer has not performed satisfactorily; 

2.7.3 Specifies that the performance of Reinsurer is monitored by Ceding 
Company on an ongoing basis;  

2.7.4 To the extent applicable, specifies that either (i) the credentials of medical 
professionals affiliated with Reinsurer will be reviewed by Ceding Company, or (ii) the 
credentialing process will be reviewed and approved by Ceding Company.  Ceding Company 
shall audit the credentialing process on an ongoing basis. 

2.7.5 To the extent applicable, specifies that in the event Ceding Company 
delegates the selection of Providers, written arrangements must state that Ceding Company 
retains the right to approve, suspend, or terminate such arrangement(s); 

2.7.6 Specifies that Reinsurer must comply with all applicable Medicare laws, 
regulations, CMS instructions, and CMS requirements; and 

2.7.7 Specifies that any delegated service or activity will be consistent with and 
comply with the CMS Contract. 

[42 C.F.R. §§ 422.504(i)(4)-(5); 423.505(i)(5)] 

2.8 Subcontractors.  If Reinsurer contracts with any Downstream Entity for the 
provision of Administrative Services, such contract shall incorporate the requirements of this 
Exhibit, as it may be amended from time to time, into such Downstream Entity contract. 



 

 
 

2.9 Medicare Participation; Program Integrity.  Reinsurer shall not employ or contract 
with any individual who is excluded from participation in Medicare under Section 1128 or 
1128A of the Social Security Act (or with any entity that employs or contracts with such an 
individual or entity) for the provision of health care, utilization review, medical social work or 
administrative services.  Reinsurer shall immediately notify Ceding Company in the event that 
Reinsurer or any employed or contracted individual or entity is excluded from participating in 
Medicare under Section 1128 or 1128A of the Social Security Act.  Reinsurer shall further 
immediately notify Ceding Company in the event that it or any employed or contracted 
individual or entity is criminally convicted or has a civil judgment entered against it for 
fraudulent activities or is sanctioned under any Federal health care program involving the 
provision of health care or prescription drug services.  [42 C.F.R. § 422.752(a)(8); 423.752(a)(6); 
CMS Contract, Article III.H.1] 

2.10 Compliance with Other Federal Laws.  Ceding Company and Reinsurer agree to 
comply with Federal laws and regulations designed to prevent or ameliorate fraud, waste, and 
abuse, including but not limited to, applicable provisions of Federal criminal law, the False 
Claims Act (31 U.S.C. § 3729 et seq.) and the anti-kickback statute (42 U.S.C. § 1320a-7b(b)); 
the HIPAA administrative simplification rules at 45 C.F.R. parts 160, 162 and 164; and all laws 
applicable to recipients of federal funds. [42 C.F.R. § 422.504(h)(1); 423.505(h)(1)]  

2.11 Compliance Training, Education and Communications.  Reinsurer agrees and 
certifies that it, as well as its employees and Downstream Entities who provide services under the 
Agreement, shall participate in applicable compliance training, education or communications as 
reasonably requested by Ceding Company or as otherwise required by Law, and must be made a 
part of the orientation for a new employee or new Downstream Entity.  Reinsurer shall annually 
take the compliance training made available by CMS, and Ceding Company shall accept the 
certificate of completion of the CMS training as satisfaction of the training requirement.  [42 
C.F.R. §§ 422.503(b)(4)(vi)(C); 423.504(b)(vi)(C)] 

2.12 Federal Funds.  Reinsurer acknowledges that the payments that Reinsurer receives 
from Ceding Company to pursuant to the Agreement are, in whole or part, from Federal funds.  
Therefore, Reinsurer and any of its Downstream Entities are subject to certain laws that are 
applicable to individuals and entities receiving Federal funds, which may include, Title VI of the 
Civil Rights Act of 1964 as implemented by 45 C.F.R. Part 80, the Age Discrimination Act of 
1975 as implemented by 45 C.F.R. Part 91, the Americans with Disabilities Act and Section 504 
of the Rehabilitation Act of 1973 as implemented by 45 C.F.R. Part 84.  [Medicare Managed 
Care Manual, Chapter 11, Section 120] 

2.13 Accountability.  Reinsurer hereby acknowledges and agrees that Ceding Company 
shall oversee the provision of Administrative Services hereunder and be accountable under the 
CMS Contract for such services.  [42 C.F.R. §§ 422.504(i)(4)(iii); 423.505(i)(1)] 



 

 
 

2.14 Corrective Action.  In the event that CMS or Ceding Company determines that 
Reinsurer has not performed the Administrative Services satisfactorily, Ceding Company may 
request Reinsurer to prepare for Ceding Company’s review and approval a written corrective 
action plan for the remediation of the unsatisfactory performance.  Such corrective action plan 
shall be provided within thirty (30) days of receipt of Ceding Company’s request.  Upon Ceding 
Company’s approval of Reinsurer’s corrective action plan, Reinsurer shall promptly implement 
corrective action in accordance with the approved plan. 

2.15 Modification of Exhibit.  The parties agree to include in this Exhibit such other 
terms and conditions as CMS may find necessary and appropriate in order to implement 
requirements of Medicare Part C and Part D.  [42 C.F.R. §§ 422.504(j); 423.505(j)] 



 

 
 

EXHIBIT C 

FIDA REGULATORY REQUIREMENTS 

This Exhibit sets forth the requirements established by CMS, in addition to those set forth 
elsewhere in the Agreement, applicable to the FIDA Business.  Unless otherwise provided in this 
Exhibit or the Agreement (into which, for the avoidance of doubt, this Exhibit shall be deemed 
incorporated in its entirety), capitalized terms have the same meaning as set forth in the FIDA 
Contract.  In the event of a conflict between this Exhibit and any other provision of this 
Agreement, this Exhibit shall govern. 

I. DEFINITIONS 

1.1 First Tier, Downstream and Related Entity:  An individual or entity that enters 
into a written arrangement with Ceding Company, acceptable to CMS and DOH, to provide 
administrative or health care services of Ceding Company under the FIDA Contract. 

1.2 Medical Record:  A complete record of items and services rendered by all 
Providers and non-contracted providers documenting the specific items and services rendered to 
the FIDA Enrollee, including but not limited to inpatient, outpatient, emergency care, routine, 
and Long-Term Services and Supports items and services.  The record must be kept in 
accordance with all applicable Federal, State and local laws, rules and regulations.  Such record 
shall be signed by the provider rendering the services. 

1.3 Privacy:  Requirements established in the Health Insurance Portability and 
Accountability Act of 1996, and implementing regulations, Medicaid regulations, including 42 
C.F.R. §§ 431.300 through 431.307, as well as relevant New York privacy laws for the purpose 
for protecting personal and individually identifiable health and other information from being 
shared without the approval or consent of the FIDA Enrollee. 

1.4 Provider Preventable Condition:  Such policies and procedures shall be consistent 
with Federal law, including but not limited to 42 C.F.R. § 434.6(a)(12), 42 C.F.R. § 438.6(f)(2), 
and 42 C.F.R. § 447.26, and guidance and be consistent with Title 10, Sub-part 86-1.42 and the 
DOH’s policies, procedures and guidance on Provider Preventable Conditions as outlined in the 
NY Register and on the www.health.ny.gov website. 

1.5 State:  The State of New York. 

II. FIDA CONTRACT REQUIRED PROVISIONS 

 2.1 Access.  Reinsurer agrees as follows: 

2.1.1 HHS, the Comptroller General, DOH, the New York State Office of the 
Medicaid Inspector General, Office of State Comptroller and Office of Attorney General, and 
their designees, and other State and Federal agencies with monitoring authority related to 
Medicare and Medicaid, have the right to audit, evaluate, and inspect any books, contracts, 
computer or other electronic systems, including Medical Records, documentation, and any 
pertinent information of the First Tier and Downstream Entities; and 



 

 
 

2.1.2 HHS’s, the Comptroller General’s, DOH, the New York State Office of 
the Medicaid Inspector General, Office of State Comptroller and Office of Attorney General, or 
their designees right to inspect, evaluate and audit any pertinent information for any particular 
contract period for ten years from the final date of the contract period or from the date of 
completion of any audit, whichever is later. 

2.2 Ceding Company and Reinsurer agree as follows: 

2.2.1 Any Administrative Services or other activity performed by Reinsurer 
must be in accordance with Ceding Company’s contractual obligations to CMS and DOH.  

2.2.2 In the event that CMS, DOH or Ceding Company determines that 
Reinsurer has not performed the Administrative Services satisfactorily, Ceding Company may 
request Reinsurer to prepare for Ceding Company’s review and approval a written corrective 
action plan for the remediation of the unsatisfactory performance.  Such corrective action plan 
shall be provided within thirty (30) days of receipt of Ceding Company’s request.  Upon Ceding 
Company’s approval of Reinsurer’s corrective action plan, Reinsurer shall promptly implement 
corrective action in accordance with the approved plan.  

2.2.3 Ceding Company shall monitor Reinsurer’s performance on an ongoing 
basis and must impose corrective action as necessary.  

2.2.4 Reinsurer shall safeguard FIDA Enrollee Privacy and the confidentiality 
of FIDA Enrollee health records. 

2.2.5 Reinsurer shall comply with all Federal and State laws, regulations and 
CMS instructions. 

2.3 Payments to Providers.  In processing claims for services rendered to FIDA 
Enrollees, Reinsurer agrees that: 

2.3.1 No payment shall be made to a provider for a Provider Preventable 
Condition; and  

2.3.2 As a condition of payment, the provider shall comply with the reporting 
requirements as set forth in 42 C.F.R. § 447.26(d) and as may be specified by Ceding Company.



 

 
 

EXHIBIT D 

FORM OF NOVATION AGREEMENT 

[To come]



 

 
 

SCHEDULE 4.01 

NET SETTLEMENT STATEMENT 

[To come]



 

 
 

SCHEDULE 6.01 

ADMINISTRATIVE SERVICES 

[To come] 



 

 

EXHIBIT H 

FORM OF MEMBER NON-COMPETE AGREEMENT 

(See attached) 

 
 
 



 

 

EXHIBIT H 

FORM OF 

MEMBER NON-COMPETE AGREEMENT 

This NON-COMPETE AGREEMENT (this “Agreement”), dated as of [●] [●], [●], is 

being executed and delivered by NEW YORK STATE CATHOLIC HEALTH PLAN, INC., 

D/B/A FIDELIS CARE NEW YORK, a New York not-for-profit corporation (“Seller”), 

ARCHDIOCESE OF NEW YORK, a [●] (the “Archdiocese”), DIOCESE OF ALBANY, a [●] 

(the “Albany Diocese”), DIOCESE OF BROOKLYN, a [●] (the “Brooklyn Diocese”), 

DIOCESE OF BUFFALO, a [●] (the “Buffalo Diocese”), DIOCESE OF OGDENSBURG, a [●] 

(the “Ogdensburg Diocese”), DIOCESE OF ROCHESTER, a [●] (the “Rochester Diocese”), 

DIOCESE OF ROCKVILLE CENTRE, a [●] (the “Rockville Centre Diocese”), DIOCESE OF 

SYRACUSE, a [●] (the “Syracuse Diocese” and, together with the Albany Diocese, the 

Brooklyn Diocese, the Buffalo Diocese, the Ogdensburg Diocese, the Rochester Diocese and the 

Rockville Centre Diocese, the “Dioceses”), and CENTENE CORPORATION, a Delaware 

corporation (“Buyer”), pursuant to that certain Asset Purchase Agreement, dated as of 

September [●], 2017, by and between Seller and Buyer (the “Asset Purchase Agreement”).  

Capitalized terms used but not defined herein shall have the meanings ascribed to them in the 

Asset Purchase Agreement.  Capitalized terms that are not otherwise defined in this Agreement 

shall have the meanings ascribed to them in the Asset Purchase Agreement. 

WHEREAS, Timothy Cardinal Dolan, the Archbishop of New York, and the Diocesan 

Bishops for each of the Dioceses serve as the members of the Seller (collectively, the 

“Members”); 

WHEREAS, the Members have determined it is in the best interest of the Seller to enter 

into the Asset Purchase Agreement and to use the proceeds from the transactions contemplated 

thereby for charitable purposes, including charitable purposes that are consistent with the 

missions of the Archdiocese and the Dioceses; 

WHEREAS, in order to induce the Buyer to enter into the transactions contemplated by 

the Asset Purchase Agreement and the other agreements contemplated thereby, the Archdiocese 

and the Dioceses wish to make certain covenants to the Buyer that they will not engage in certain 

businesses that compete with the business that is being sold to the Buyer under the Asset 

Purchase Agreement for a period of time following the sale thereof. 

NOW, THEREFORE, in consideration of the foregoing and the representations, 

warranties, covenants and agreements hereinafter set forth and for other good and valuable 

consideration, the receipt of and sufficiency of which are hereby acknowledged, the parties 

hereto agree as follows: 

1. Certain Definitions.   

(a) “Closing” means the closing contemplated by the Asset Purchase Agreement. 
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(b) “Closing Date” means [●] [●], [●].
1
 

(c) “Restricted Business” means operating any healthcare insurance or managed 

health care business that competes with the Business as conducted by Seller 

immediately prior to the Closing (other than the Archdiocese of New York’s 

continued operation of the Archcare Continuing Care Community (as such 

business is conducted immediately prior to the Closing)).  For purposes of the 

definition of “Restricted Business,” the parties hereto agree that the “Business” 

also shall include any Governmental Authority-sponsored successor programs to 

the Business operated by Seller immediately prior to Closing, including successor 

programs to Medicaid, Child Health Plus, Health Benefit Exchange, Medicare 

services, Medicaid and Health and Recovery Plan, Child Health Plus Program, 

Managed Long Term Care Program, Medicare Advantage program, Medicare 

Advantage D-SNP program, Medicaid Advantage program, Medicaid Advantage 

Plus, Fully Integrated Duals Advantage program, Qualified Health Plan program, 

and Essential Plan. 

(d) “Restricted Period” means the five (5) year period commencing on the Closing 

Date. 

(e) “Restricted Persons” means the Archdiocese and the Dioceses. 

(f) “Territory” means the State of New York and any other location in which the 

Business is conducted on the Signing Date and as of the Closing. 

2. Non-Compete. 

(a) During the Restricted Period, the Restricted Persons shall not, directly or 

indirectly, either for its or their own benefit or for the benefit of any other Person, 

(i) engage in, make any regulatory application to engage in, enter into any 

Contract (including any Provider Contract) in anticipation of engaging in, or assist 

or provide any material services to any Person in engaging in a Restricted 

Business in the Territory; (ii) have an ownership interest in any capacity, 

including as a partner, shareholder, member, principal, joint venturer, agent, 

trustee or lender, in any Person that engages directly or indirectly in the Restricted 

Business in the Territory; or (iii) induce or persuade, or seek or attempt to induce 

or persuade, any Provider, Enrollee, supplier or licensor of the Business 

(including any existing or former Provider, Enrollee, supplier or licensor of Seller 

and any Person known to Seller to have become a Provider, Enrollee, supplier or 

licensor of the Business during the Restricted Period) to terminate or modify its 

business relationship with the Business in a manner adverse to the Business; 

provided, however, that it will not constitute a breach of this Section 2 for a 

Restricted Person or any of its Affiliates to (x) acquire any business entity which 

engages in the Restricted Business in the Territory if such business entity’s 

                                                 
1
  Note to Draft:  To be the Closing Date contemplated by the Asset Purchase Agreement. 
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revenues from the operation of the Restricted Business constitute less than five 

percent (5%) of such business entity’s total revenues (measured based on actual 

trailing twelve month revenues from the date of measurement) at all times during 

the Restricted Period, or (y) acquire or hold bonds or up to five percent (5%) of 

the outstanding shares of any class or series of equity securities of any entity if 

such bonds or equity securities are publicly traded. 

(b) During the Restricted Period, the Restricted Persons shall not, and shall not permit 

any of their Subsidiaries to, directly or indirectly, solicit for employment or hire 

any Hired Employee, or encourage any Hired Employee to leave such 

employment or hire any Hired Employee who has left such employment, except 

pursuant to a general solicitation which is not directed specifically to any Hired 

Employees; provided, however, that nothing in this Section 2(b) shall prevent any 

Restricted Person or any of its Subsidiaries from hiring any employee of Buyer 

whose employment has been terminated by Buyer and such termination was not 

directly or indirectly attributable to actions of the Restricted Persons. 

(c) Each of the Restricted Persons acknowledges that a breach or threatened breach of 

this Section 2 will give rise to irreparable harm to Buyer, for which monetary 

damages will not be an adequate remedy, and hereby agrees that in the event of a 

breach or a threatened breach by such Restricted Person of any such obligations, 

Buyer shall, in addition to any and all other rights and remedies that may be 

available to it in respect of such breach, be entitled to equitable relief, including a 

temporary restraining order, an injunction, specific performance and any other 

relief that may be available from a Court of competent jurisdiction. 

(d) Each of the Restricted Persons acknowledges that the restrictions contained in this 

Section 2 are reasonable and necessary to protect the legitimate interests of Buyer 

and constitute a material inducement to Buyer to enter into the Asset Purchase 

Agreement and consummate the transactions contemplated thereby.  In the event 

that any covenant contained in this Section 2 should ever be adjudicated to exceed 

the time, geographic, product or service or other limitations permitted by 

applicable Law in any jurisdiction, then any Court is expressly empowered to 

reform such covenant, and such covenant shall be deemed reformed, in such 

jurisdiction to the maximum time, geographic, product or service or other 

limitations permitted by applicable Law.  The covenants contained in this Section 

2 and each provision hereof are severable and distinct covenants and provisions.  

The invalidity or unenforceability of any such covenant or provision as written 

shall not invalidate or render unenforceable the remaining covenants or provisions 

hereof, and any such invalidity or unenforceability in any jurisdiction shall not 

invalidate or render unenforceable such covenant or provision in any other 

jurisdiction. 

3. Interpretation.  For purposes of this Agreement, (a) the words “include,” “includes” and 

“including”, unless otherwise specified, shall be deemed to be followed by the words 

“without limitation” whether or not such words are actually stated; (b) the word “or” is 

not exclusive; (c) the words “herein,” “hereof,” “hereby,” “hereto”, “hereunder” and 
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derivative or similar words refer to this Agreement as a whole; (d) words in the singular 

shall beheld to include the plural and vice versa, and words of one gender shall be held to 

include the other gender as the context requires; (e) provisions shall apply, when 

appropriate, to successive events and transactions; and (f) a reference to any Person 

includes such Person’s successors and permitted assigns. Unless the context otherwise 

requires, references herein: (i) to Sections mean the Sections of this Agreement; (ii) to an 

agreement, instrument or other document means such agreement, instrument or other 

document as amended, supplemented and modified from time to time to the extent 

permitted by the provisions thereof and (iii) to a statute or regulation or statutory or 

regulatory provisions means such statute as amended from time to time and includes any 

successor legislation thereto and any regulations promulgated thereunder.  This 

Agreement shall be construed without regard to any presumption or rule requiring 

construction or interpretation against the party drafting an instrument or causing any 

instrument to be drafted.   

4. Headings.  The headings in this Agreement are for reference only and shall not affect the 

interpretation of this Agreement. 

5. Severability.  If any term or provision (or any portion thereof) of this Agreement, or the 

application of any such term or provision (or any portion thereof) to any Person or 

circumstance, is invalid, illegal or unenforceable in any jurisdiction, such invalidity, 

illegality or unenforceability shall not affect any other term or provision of this 

Agreement or invalidate or render unenforceable such term or provision in any other 

jurisdiction, and this Agreement shall be reformed, construed and enforced in such 

jurisdiction as if such invalid, illegal or unenforceable term or provisions or any portion 

hereof had never been contained herein.  Upon such determination that any term or other 

provision is invalid, illegal or unenforceable, the parties hereto shall negotiate in good 

faith to modify this Agreement so as to effect the original intent of the parties as closely 

as possible in a mutually acceptable manner in order that the transactions contemplated 

hereby be consummated as originally contemplated to the greatest extent possible. 

6. Entire Agreement.  This Agreement and the other Transaction Documents constitute the 

sole and entire agreement of the parties to this Agreement with respect to the subject 

matter contained herein and therein, and supersede all prior and contemporaneous 

understandings and agreements, both written and oral, with respect to such subject 

matter.   

7. Successors and Assigns.  This Agreement shall be binding upon and shall inure to the 

benefit of the parties hereto and their respective successors and permitted assigns.  No 

party may assign (by operation of law or otherwise) its rights or obligations hereunder 

without the prior written consent of the other parties, which consent shall not be 

unreasonably withheld or delayed. 

8. No Third-party Beneficiaries.  This Agreement is for the sole benefit of the parties hereto 

and their respective successors and permitted assigns and nothing herein, express or 

implied, is intended to or shall confer upon any other Person or entity any legal or 
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equitable right, benefit or remedy of any nature whatsoever under or by reason of this 

Agreement.   

9. Amendment and Modification; Waiver.  This Agreement may only be amended, modified 

or supplemented by an agreement in writing signed by each Party hereto.  No waiver by 

any party of any of the provisions hereof shall be effective unless explicitly set forth in 

writing and signed by the party so waiving.  No waiver by any party shall operate or be 

construed as a waiver in respect of any failure, breach or default not expressly identified 

by such written waiver, whether of a similar or different character, and whether occurring 

before or after that waiver.  No failure to exercise, or delay in exercising, any right, 

remedy, power or privilege arising from this Agreement shall operate or be construed as a 

waiver thereof; nor shall any single or partial exercise of any right, remedy, power or 

privilege hereunder preclude any other or further exercise thereof or the exercise of any 

other right, remedy, power or privilege. 

10. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial. 

(a) This Agreement shall be governed by and construed in accordance with the 

internal laws of the State of New York without giving effect to any choice or 

conflict of law provision or rule (whether of the State of New York or any other 

jurisdiction) that would cause the application of Laws of any jurisdiction other 

than those of the State of New York. 

(b) ANY LEGAL SUIT, ACTION OR PROCEEDING (WHETHER AT LAW, IN 

EQUITY, IN CONTRACT, IN TORT OR OTHERWISE) ARISING OUT OF 

OR BASED UPON THIS AGREEMENT, THE OTHER TRANSACTION 

DOCUMENTS OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 

THEREBY MAY ONLY BE INSTITUTED IN THE FEDERAL COURTS OF 

THE UNITED STATES OF AMERICA LOCATED IN THE BOROUGH OF 

MANHATTAN, AND EACH PARTY IRREVOCABLY SUBMITS TO THE 

EXCLUSIVE JURISDICTION OF SUCH COURTS IN ANY SUCH SUIT, 

ACTION OR PROCEEDING.  SERVICE OF PROCESS, SUMMONS, NOTICE 

OR OTHER DOCUMENT BY MAIL TO SUCH PARTY’S ADDRESS SET 

FORTH HEREIN SHALL BE EFFECTIVE SERVICE OF PROCESS FOR ANY 

SUIT, ACTION OR OTHER PROCEEDING BROUGHT IN ANY SUCH 

COURT.  THE PARTIES IRREVOCABLY AND UNCONDITIONALLY 

WAIVE ANY OBJECTION TO THE LAYING OF VENUE OF ANY SUIT, 

ACTION OR ANY PROCEEDING IN SUCH COURTS AND IRREVOCABLY 

WAIVE AND AGREE NOT TO PLEAD OR CLAIM IN ANY SUCH COURT 

THAT ANY SUCH SUIT, ACTION OR PROCEEDING BROUGHT IN ANY 

SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORUM. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 

CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT OR 

THE OTHER TRANSACTION DOCUMENTS IS LIKELY TO INVOLVE 

COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH 

SUCH PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY 
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RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY 

LEGAL ACTION ARISING OUT OF OR RELATING TO THIS 

AGREEMENT, THE OTHER TRANSACTION DOCUMENTS OR THE 

TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY.  EACH 

PARTY TO THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT 

(i) NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, 

EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT 

SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A 

LEGAL ACTION, (ii) SUCH PARTY HAS CONSIDERED THE 

IMPLICATIONS OF THIS WAIVER, (iii) SUCH PARTY MAKES THIS 

WAIVER VOLUNTARILY, AND (iv) SUCH PARTY HAS BEEN INDUCED 

TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 

MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 10(c). 

11. Specific Performance.  Without intending to limit the remedies available to the parties 

hereunder, the parties agree that irreparable damage would occur if any provision of this 

Agreement are not performed in accordance with the terms hereof, for which damages, 

even if available, will not be an adequate remedy. Accordingly, the parties shall be 

entitled to an injunction, specific performance and other equitable relief to prevent 

breaches of this Agreement and to enforce specifically the terms hereof, without, in any 

such case, the requirement to post any bond or other undertaking, in addition to any other 

remedy to which they are entitled at law or in equity. Each party agrees not to oppose the 

granting of such injunctive relief on the basis that monetary damages are an adequate 

remedy. 

12. Counterparts.  This Agreement and any amendments hereto may be executed and 

delivered in counterparts, each of which shall be deemed an original, but all of which 

together shall be deemed to be one and the same agreement.  A signed copy of this 

Agreement delivered by facsimile, e-mail or other means of electronic transmission shall 

be deemed to have the same legal effect as delivery of an original signed copy of this 

Agreement. 

[Signature Page Follows]



 

 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

as of the date first written above by their respective officers thereunto duly authorized. 

NEW YORK STATE CATHOLIC 

HEALTH PLAN, INC. 

By:    

 Name:   

 Title:   

ARCHDIOCESE OF NEW YORK 

By:     

 Name:   

 Title:   

DIOCESE OF ALBANY 

By:     

 Name:   

 Title:   

DIOCESE OF BROOKLYN 

By:     

 Name:   

 Title:   

DIOCESE OF BUFFALO 

By:     

 Name:   

 Title:   



 

1501210-NYCSR03A - MSW 

DIOCESE OF OGDENSBURG 

By:     

 Name:   

 Title:   

DIOCESE OF ROCHESTER 

By:     

 Name:   

 Title:   

DIOCESE OF ROCKVILLE CENTRE 

By:     

 Name:   

 Title:   

DIOCESE OF SYRACUSE 

By:     

 Name:   

 Title:   

CENTENE CORPORATION 

By:     

 Name:   

 Title:   

 



 

 
 

EXHIBIT I 

MINIMUM CAPITAL AMOUNT CALCULATION EXAMPLE 

(See attached) 
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MINIMUM CAPITAL AMOUNT CALCULATION EXAMPLE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

($ in 000s)

Estimated Risk Based Capital @ 100% of Authorized Control Level ("ACL")
(1) $336,779

350% 350%

Minimum Capital Amount $1,178,726

(1) Minimum required level (Authorized Control Level or "ACL") as calculated per NAIC formula. The ACL 

example above has been derived by applying 2017 premium revenue to the ratio of RBC at 100% ACL in 2016 over 

2016 premium revenue. 

Note:  The Estimated Minimum Capital Amount, Closing Minimum Capital Amount and Final Minimum Capital 

Amount will be calulated (i) based solely upon the Purchased Assets and Assumed Liabilities, including any such assets 

and liabilities transferred under the QHP and EP Reinsurance Agreement and the Medicare Reinsurance Agreement 

and (ii) in accordance with the risk based capital instructions adopted by the National Association of Insurance 

Commissioners, as adjusted to reflect the 12-month period immediately preceding the Closing Date. 
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FORM OF QHP AND EP REINSURANCE AGREEMENT 

(See attached) 
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COINSURANCE AGREEMENT 

This Coinsurance Agreement (this “Agreement”), dated as of ___________, 201[●], is 
entered into by and between NEW YORK STATE CATHOLIC HEALTH PLAN, INC., D/B/A 
FIDELIS CARE NEW YORK, a New York not-for-profit corporation (“Ceding Company”), and 
[REINSURER], a [●] (“Reinsurer”).1  Ceding Company and Reinsurer are sometimes referred to 
herein individually as a “Party” and collectively as the “Parties.” 

RECITALS 

A. Ceding Company and Centene Corporation, a Delaware corporation (“Buyer”) are 
parties to that certain Asset Purchase Agreement, dated as of September [●], 2017 (the “Asset 

Purchase Agreement”).   

B. Ceding Company is a party to (i) that certain contract with the New York State 
Department of Health (the “DOH”) dated October 1, 2013, to provide health care services to 
members through the New York State Health Benefit Exchange under the Qualified Health Plan 
program (the “QHP Business”) and (ii) that certain contract with the DOH, dated November 1, 
2015, to provide health care services to members who are eligible for services under the 
Essential Plan (the “EP Business,” and together with the QHP Business, the “Business 

Covered”).   

C. As contemplated by the Asset Purchase Agreement, subject to the terms and 
conditions set forth in this Agreement, (i) Ceding Company desires to cede to Reinsurer, and 
Reinsurer desires to accept and reinsure, on a one hundred percent (100%) coinsurance basis, the 
Coinsured Liabilities (as hereinafter defined) and (ii) Ceding Company desires to appoint 
Reinsurer as its agent and attorney-in-fact, coupled with an interest, and Reinsurer desires to 
accept such appointment, to administer the Business Covered from and after the date hereof. 

D. Pursuant to the terms and conditions hereof, the Parties desire to work 
cooperatively to transition the Business Covered to Reinsurer following the Non-Renewal Date 
(as defined herein).   

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties hereby agree as follows: 

                                                 
1  Note to Draft:  Reinsurer to be a newly formed New York HMO or an affiliate of Buyer that is licensed to 

write health insurance in New York, to be determined by Buyer prior to the Closing.  Reinsurer’s obligations 
under this agreement will be guaranteed by Buyer in form and substance reasonably acceptable to the parties. 
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ARTICLE I 

 

DEFINITIONS 

The following terms have the definitions set forth below or ascribed thereto in the section 
of this Agreement identified below: 

“Action” means any claim, action, suit, corrective action plan, cause of action, lawsuit, 
arbitration, audit, written notice of violation, administrative proceeding, litigation, citation, 
summons, subpoena, inquiry or investigation of any nature, civil, criminal, administrative, 
regulatory or otherwise, whether at law or in equity, before or by any Governmental Authority. 

“Additional Covered Policies” has the meaning set forth in Section 6.03.   

“Administrative Services” has the meaning set forth in Section 6.01.   

“Affiliate” of a Person means any other Person that directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with, such Person.  
The term “control” (including the terms “controlled by” and “under common control with”) 
means the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person, whether through the ownership of voting securities, by 
contract or otherwise.   

“Agreement” has the meaning set forth in the Preamble. 

“Asset Purchase Agreement” has the meaning set forth in the Recitals. 

“Authorized Change” has the meaning set forth in Section 2.02. 

“Bank Accounts” has the meaning set forth in Section 6.11. 

“Business Associate Agreement” means the Business Associate Agreement by and 
between Ceding Company and Reinsurer, dated as of the date hereof, attached hereto as Exhibit 

A. 

“Business Covered” has the meaning sets forth in the Recitals. 

“Business Day” means any day except Saturday, Sunday or any other day on which 
commercial banks located in the State of New York are authorized or required by Law to be 
closed for business. 

“Buyer” has the meaning set forth in the Recitals. 

“Closing” has the meaning set forth in the Asset Purchase Agreement. 

“CMS” has the meaning set forth in the Recitals. 

“Code” means the Internal Revenue Code of 1986, as amended. 
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“Coinsured Liabilities” means all Liabilities arising under or relating to the Covered 
Policies, the Payor Contracts or the Provider Contracts, in each case, that are payable by Ceding 
Company in respect of the Business Covered, including (i) all Provider Payments, (ii) to the 
extent permitted by applicable Law, all Extra Contractual Obligations, (iii) all commissions, fees 
or other compensation payable to producers, agents or brokers, (vi) all amounts paid to Covered 
Enrollees to reimburse for out-of-pocket expenses paid to providers that are not under contract 
with Ceding Company that are the financial responsibility of Ceding Company under a Covered 
Policy or Payor Contract, (vii) any federal, state or local tax imposed on Premiums or otherwise 
in respect of the Covered Policies (other than any Health Insurer Fee imposed under Section 
9010 of the Patient Protection and Affordable Care Act) and (viii) all Premium Adjustments; 
provided, however, “Coinsured Liabilities” shall not include any Retained Liabilities.   

“Contract” means any agreement, contract, lease, deed, mortgage, license, instrument, 
promissory note, evidence of Indebtedness (as defined in the Asset Purchase Agreement), 
security agreement, commitment, undertaking, indenture or joint venture, whether written or oral. 

“Court” means any court, arbitrator or tribunal of the United States, any domestic state, 
or any foreign country, and any political subdivision thereof. 

“Covered Enrollees” means, as applicable, the EP Enrollees and the QHP Enrollees.   

“Covered Policies” means all policies or Contracts of insurance issued pursuant to a 
Payor Contract.   

“Effective Time” means 12:00:01 a.m., Eastern Time, on the first day of the month in 
which Closing occurs. 

“Encumbrance” means any encumbrance, charge, claim, pledge, equitable interest, lien 
(statutory or other), option, security interest, mortgage, hypothecation, easement, encroachment, 
right of way, right of first refusal, restriction, levy or charge of any kind, including any 
restriction on use, voting, transfer, receipt of income or exercise of any other attribute of 
ownership. 

“EP Contract” means Contract No. C030707 by and between the DOH and Ceding 
Company, dated November 1, 2015. 

“EP Enrollees” means Enrollees (as defined in the Asset Purchase Agreement) of any of 
Ceding Company’s coordinated care plans comprising the EP Business.   

“Excluded Liabilities” has the meaning set forth in the Asset Purchase Agreement.   

“Expenses” means, with respect to any Person, all reasonable and documented out-of-
pocket fees and expenses (including all fees and expenses of counsel, accountants, financial 
advisors and investment bankers of such Person and its Affiliates), incurred by such Person or on 
its behalf in connection with or related to the authorization, preparation, negotiation, execution or 
performance of this Agreement and any transactions related hereto, any litigation with respect 
thereto, or in connection with other regulatory approvals, and all other matters related to 
transactions contemplated hereby.  
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“Extra Contractual Obligations” means all Liabilities arising out of or relating to 
Covered Policies (other than Liabilities arising under the express terms and conditions of 
Covered Policies), whether to Covered Enrollees, Governmental Authorities or any other Person 
(including any liability for fines, overpayments, penalties, forfeitures, punitive, special, 
exemplary or other form of extra contractual damages, including all legal fees and expenses 
relating thereto), in each case, to the extent such Liabilities arise from any act, error or omission, 
(whether or not intentional, negligent, in bad faith or otherwise) relating to:  (i) the design, 
marketing, sale, underwriting, production, issuance, rating, cancellation or administration of 
Covered Policies; (ii) the investigation, defense, trial, settlement or handling of claims, benefits 
or payments under Covered Policies; or (iii) the failure to pay, the delay in payment or errors in 
calculating or administering the payment of benefits or claims under or in connection with 
Covered Policies. 

“Force Majeure Event” means an event that is not reasonably within the control of the 
affected Party or its Affiliates, including:  flood; earthquake; tornado; storm; fire; explosion; 
public emergency; civil disobedience; labor dispute; labor or material shortage; war or terrorist 
acts; sabotage; failures in power, utilities or telecommunications; and changes in Law and 
restraint by court order or public authority (whether valid or invalid). 

“GAAP” means United States generally accepted accounting principles in effect as of the 
date hereof, consistently applied. 

“Governmental Authority” means any federal, state, local, municipal or foreign 
government or political subdivision thereof, or any authority, commission, department, board, 
official or other instrumentality of such government or political subdivision, or any self-
regulated organization or other non-governmental regulatory authority or quasi-governmental 
authority (to the extent that the rules, regulations or orders of such organization or authority have 
the force of Law), or any Court of competent jurisdiction. 

“Law” means any federal, state or local law (statutory or otherwise), ordinance, 
regulation, rule, code, constitution, treaty, convention, ruling, administrative opinion, 
subregulatory requirement or other requirement enacted, adopted, promulgated or applied by or 
on behalf any Governmental Authority, any Order having the effect of law in any jurisdiction, 
and applicable common law. 

“Legally Required Ceding Company Actions” has the meaning set forth in Section 6.09. 

“Liabilities” means any debts, liabilities, obligations or commitments of any nature 
whatsoever, asserted or unasserted, known or unknown, absolute or contingent, accrued or 
unaccrued, matured or unmatured, monetary or non-monetary, direct or indirect, determined or 
determinable or any other nature whether due or to become due, and regardless of when asserted 
or whether it is accrued or required to be accrued or disclosed pursuant to GAAP or statutory 
accounting principles, as applicable. 

“Non-Renewal Date” means [December 31, 2018]. 

“Net Settlement Amount” has the meaning set forth in Section 4.01. 
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“Net Settlement Statement” has the meaning set forth in Section 4.01. 

“Order” means any order, writ, judgment, injunction, decree, stipulation, determination 
or award entered by or with any Governmental Authority (in each such case, whether 
preliminary or final). 

“Party” and “Parties” have the meanings set forth in the Preamble. 

“Payor” means, as applicable, the DOH and the Centers for Medicare & Medicaid 
Services (“CMS”).   

“Payor Contracts” means the QHP Contract and the EP Contract.   

“Permits” means all permits, licenses, franchises, approvals, authorizations, registrations, 
certificates, variances and similar rights obtained, or required to be obtained, from Governmental 
Authorities. 

“Person” means an individual, corporation, partnership, joint venture, limited liability 
company, unincorporated organization, trust, association or other entity. 

“Premium” means all premiums, contributions and capitations (including all Covered 
Enrollee premiums and capitations paid by a Payor) relating to the Covered Policies.   

“Premium Adjustments” means any portion of the Premium ceded hereunder that is 
required to be refunded or otherwise paid by Ceding Company to a Covered Enrollee or Payor 
due to (i) changes in or cancellations of Covered Policies, (ii) contractual requirements under the 
terms of the Covered Policies or the applicable Payor Contract or (iii) applicable Law, including 
any such refunds or payments resulting from a finding in a risk adjustment data validation audit 
or other similar audit or examination conducted by CMS or another Governmental Authority (or 
its designee), or a self-audit performed by or on behalf of Ceding Company.   

“Provider” means any physician, hospital, pharmacy or other health care professional, 
independent practice association, facility, supplier, vendor or administrator that has contracted to 
provide or arrange for the provision to Covered Enrollees of health care services and supplies, 
including in respect of prescription drugs, that are required to be provided by Ceding Company 
pursuant to a Payor Contract. 

“Provider Contract” means any Contract between Ceding Company and any Provider to 
the extent related to the Business Covered. 

“Provider Payments” means all contractual payments made to Providers under the terms 
and conditions of the applicable Provider Contract for the provision of covered health care 
services or supplies to a Covered Enrollee under a Covered Policy. 

“QHP Contract” means Contract No. C029029 by and between the DOH and Ceding 
Company, dated October 1, 2013. 
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“QHP Enrollees” means Enrollees (as defined in the Asset Purchase Agreement) of any 
of Ceding Company’s coordinated care plans comprising the EP Business. 

“Quarterly Accounting Period” means each calendar-quarterly period ending after the 
Effective Time and prior to the termination of this Agreement; provided that (i) the initial 
Quarterly Accounting Period shall commence at the Effective Time and (ii) the final Quarterly 
Accounting Period shall commence at the start of the first day of the applicable calendar month 
and end at the end of the Termination Date. 

“Quarterly Report” has the meaning set forth in Section 4.01. 

“Recoverables” has the meaning set forth in Section 3.02. 

“Reinsurer” has the meaning set forth in the Preamble.   

“Renewal Rights” has the meaning set forth in Section 7.01(a). 

“Representative” means, with respect to any Person, any and all directors, officers, 
employees, partners, members, consultants, financial advisors, counsel, accountants and other 
agents of such Person. 

“Retained Liabilities” means (i) any increased liability to Reinsurer to the extent arising 
from any action by Ceding Company with respect to the Covered Policies or the Coinsured 
Liabilities, Premiums, Premium Adjustments or Recoverables, in each case, taken on or after the 
date hereof without the consent of Reinsurer, (ii) any failure of Ceding Company to accept a 
reasonable recommendation of Reinsurer provided to Ceding Company under this Agreement 
and (iii) without duplication of the foregoing, all Excluded Liabilities. 

“Seller” has the meaning set forth in the Asset Purchase Agreement. 

“Termination Date” has the meaning set forth in Section 10.01.   

ARTICLE II 

 

COINSURANCE OF COINSURED LIABILITIES 

Section 2.01 Coinsurance.  Subject to the terms and conditions of this Agreement, as 
of the Effective Time, Ceding Company hereby cedes on a coinsurance basis to Reinsurer, and 
Reinsurer hereby accepts and reinsures on a coinsurance basis, one hundred percent (100%) of 
the Coinsured Liabilities.  The reinsurance effected under this Agreement shall be maintained in 
force, without reduction, unless such reinsurance is terminated as provided herein. 

Section 2.02 Changes to Covered Policies; Coinsured Liabilities.  Ceding Company 
shall not, on its own initiative, change the terms or conditions of any Covered Policy, Payor 
Contract or Provider Contract except for any such change (a) directed by Reinsurer or (b) 
required by applicable Law (each, an “Authorized Change”).  If Ceding Company’s liability 
with respect to Coinsured Liability is changed because of an Authorized Change, Reinsurer shall 
reinsure any increase, and receive credit for any decrease, in Coinsured Liabilities resulting from 
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such Authorized Change, in each case, proportionately, and on the coinsurance basis set forth in 
Section 2.01.  With respect to any Authorized Change required by applicable Law, Ceding 
Company shall, to the extent reasonably practicable, prior to the effectiveness of such 
Authorized Change, (x) promptly notify Reinsurer of such proposed change and (y) afford 
Reinsurer the opportunity to object to such change under applicable administrative or regulatory 
procedures.  Ceding Company shall, at Reinsurer’s request, reasonably cooperate with Reinsurer 
in connection with any such objection made pursuant to the preceding sentence of this Section 

2.02.  Reinsurer shall not be liable for any increase in Coinsured Liability resulting from any 
change in the terms or conditions of a Covered Policy made by Ceding Company other than as 
arising from an Authorized Change.   

Section 2.03 Underwriting Adjustments to Covered Policies.  If Ceding Company’s 
liability under any Covered Policy is changed because of a correction made by or on behalf of 
Ceding Company of a prior misstatement of age, sex, amount or nature of coverage or any other 
material fact or attribute made by any Covered Enrollee or any Person authorized to act on behalf 
of such Covered Enrollee, Reinsurer shall reinsure any increase, and receive credit for any 
decrease, in Coinsured Liabilities resulting from the correction of such misstatement. 

Section 2.04 Reinstatements of Covered Policies.  Upon the reinstatement of any 
terminated Covered Policy in accordance with the terms and conditions of such Covered Policy, 
Reinsurer shall reinsure the Coinsured Liabilities arising out of or relating to such reinstated 
Covered Policy on the coinsurance basis set forth in Section 2.01. 

Section 2.05 Follow the Fortunes.  Subject to the terms and conditions of this 
Agreement, including the retention by Ceding Company of the Retained Liabilities, Reinsurer’s 
liability under this Agreement shall attach simultaneously with that of Ceding Company under 
the Covered Policies and the Coinsured Liabilities, and Reinsurer’s liability under this 
Agreement shall be subject in all respects to the same risks, terms, rates, conditions, 
interpretations, assessments, waivers and proportion of premiums paid to Ceding Company 
without any deductions for brokerage, and to the same modifications, alterations and 
cancellations, as the respective Covered Policies and Coinsured Liabilities to which liability 
under this Agreement attaches, the true intent of this Agreement being that Reinsurer shall, 
subject to the terms, conditions and limits of this Agreement, follow the fortunes of Ceding 
Company under the Covered Policies, and Reinsurer shall be bound, by all payments and 
settlements under the Covered Policies entered into by or on behalf of Ceding Company except 
as otherwise provided herein.  Ceding Company is under no obligation to advance any sums to 
satisfy any Coinsured Liabilities.  It is the obligation of Reinsurer to timely pay all Coinsured 
Liabilities and related expenses and costs. 

ARTICLE III 

 

CONSIDERATION; ACCOUNTING 

Section 3.01 Consideration.  As consideration for the reinsurance provided hereunder, 
Ceding Company shall, in accordance with the terms and subject to the conditions of the Asset 
Purchase Agreement, transfer to Reinsurer the Purchased Assets (as defined in the Asset 
Purchase Agreement) used or held for use by Ceding Company in connection with the Business 
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Covered.  As consideration for the reinsurance ceded hereunder as well as for the other 
transactions contemplated by the Asset Purchase Agreement, Ceding Company shall in 
accordance with the terms and subject to the conditions of the Asset Purchase Agreement, be 
entitled to the Purchase Price (as defined in the Asset Purchase Agreement).2 

Section 3.02 Ongoing Liabilities of Ceding Company.  As additional consideration 
for the reinsurance provided hereunder, Ceding Company hereby sells, assigns, transfers and 
delivers to Reinsurer, and Reinsurer accepts and acquires, free and clear of all Encumbrances, 
effective as of the Effective Time, all of Ceding Company’s right, title and interest under the 
Covered Policies, the Payor Contracts and the Provider Contracts,3 respectively, to receive all 
amounts payable to Ceding Company thereunder or in respect thereof, including the following 
amounts:  (a) Premiums; (b) amounts payable pursuant to coordination of benefits, subrogation 
and other third party recoveries; (c) amounts due from Providers, including settlements under 
risk-sharing arrangements, overpayment adjustments and network discounts; and (d) any other 
recovery of Ceding Company, in each case, to the extent applicable to the Business Covered 
(collectively, the “Recoverables”).  In furtherance of the foregoing, pursuant to Article VI, 
Ceding Company shall appoint Reinsurer as its agent and attorney-in-fact to, among other things, 
collect all Recoverables.   

Section 3.03 Ongoing Liabilities of Reinsurer.  From and after the Effective Time, 
Reinsurer shall indemnify Ceding Company in accordance with the settlement procedures set 
forth in Article IV, for all Coinsured Liabilities.  In furtherance of the foregoing, pursuant to 
Article VI and subject to Section 6.06, Reinsurer shall discharge all Coinsured Liabilities (a) 
directly, (b) on behalf of Ceding Company and (c) at Reinsurer’s own expense.   

ARTICLE IV 

 

SETTLEMENT; REPORTS 

Section 4.01 Reinsurer Quarterly Report.  Within [●] [(●)] days after the end of each 
Quarterly Accounting Period, Reinsurer shall deliver to Ceding Company a report (each, a 
“Quarterly Report”) in the form of, and containing for such Quarterly Accounting Period the 
information reflected in, Schedule 4.01, including a statement (the “Net Settlement Statement”) 
which shall set forth calculations of the net amount due to Reinsurer from Ceding Company, or 
to Ceding Company from Reinsurer, as applicable, under Section 3.02 and 3.03 of this 
Agreement for the applicable Quarterly Accounting Period (the “Net Settlement Amount”), 
which, for the avoidance of doubt, shall take into account any amounts discharged, or collected, 
directly by Reinsurer in respect of the Coinsured Liabilities. 

                                                 
2  Note to Draft:  Buyer is evaluating the need for a specifically identified reinsurance premium and/or ceding 

commission.   

3  Note to Draft:  If the HMO Reinsurance Agreement with Zurich American Insurance Company is not novated 
to Reinsurer, Ceding Company will similarly assign all reinsurance recoverables to Reinsurer.     
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Section 4.02 Settlement.  If the Net Settlement Amount as shown on the Net 
Settlement Statement is a positive amount, Ceding Company shall pay such amount to Reinsurer, 
and if the Net Settlement Amount as shown on the Net Settlement Statement is a negative 
amount, then Reinsurer shall pay cash in an amount equal to the absolute value of such negative 
amount to Ceding Company.  Any payment, withdrawal, transfer or crediting of amounts 
required under this Section 4.02 shall be made within three (3) Business Days following the date 
of the delivery of the applicable Quarterly Report.   

Section 4.03 Offset and Recoupment Rights.  Any debits or credits incurred from or 
after the Effective Time in favor of or against either Ceding Company or Reinsurer with respect 
to this Agreement between the Parties shall be deemed mutual debits or credits, as the case may 
be, and, to the extent permitted under applicable Law, shall be set off and recouped, and only the 
net balance shall be allowed or paid.  This Section 4.03 shall apply, to the fullest extent 
permitted by applicable Law, notwithstanding the initiation or commencement of a liquidation, 
insolvency, rehabilitation, conservation, supervision or similar proceeding by or against Ceding 
Company or Reinsurer. 

Section 4.04 Other Quarterly Reporting.  On a quarterly basis, in a format reasonably 
agreed upon by the Parties, Reinsurer shall provide to Ceding Company a reporting on standard 
metrics necessary for Ceding Company to comply with Payor reporting requirements as respects 
the Covered Policies. 

ARTICLE V 

 

BOOKS AND RECORDS 

Section 5.01 Books and Records.  Reinsurer shall preserve, until such date as may be 
required by Reinsurer’s standard document retention policies (or such other later date as may be 
required by applicable Law), books and records relating to the Covered Policies, the Payor 
Contracts or the Provider Contracts.  During such period, upon the reasonable prior request of 
Ceding Company or its Representatives, Reinsurer shall (a) provide to Ceding Company and its 
Representatives reasonable access to such books and records during normal business hours and 
(b) permit Ceding Company and its Representatives to make copies of such books and records, in 
each case, at Ceding Company’s expense.  Reinsurer shall not destroy any such books and 
records except if Reinsurer sends to Ceding Company a written notice of its intent to destroy 
such books and records, upon which such books and records may then be destroyed after the 
tenth (10th) day following delivery of such notice unless Ceding Company notifies Reinsurer 
that it desires to obtain possession of such books and records, in which event Reinsurer shall 
transfer such records to Ceding Company and Ceding Company shall pay all reasonable 
expenses of Reinsurer in connection therewith. 

ARTICLE VI 

 

ADMINISTRATION 

Section 6.01 Appointment and Acceptance.  Except as otherwise provided in this 
Agreement, or unless specifically prohibited by applicable Law, Ceding Company hereby 
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appoints Reinsurer as its exclusive agent (subject to Section 6.14) to provide all administrative 
services required or reasonably necessary with respect to the Covered Policies, the Payor 
Contracts and the Provider Contracts, including:  (i) the payment of Coinsured Liabilities; (ii) the 
collection of Recoverables; and (iii) the renewal, replacement entry into, amendment or 
modification of Covered Policies, Payor Contracts and Provider Contracts; and (iv) such other 
services set forth on Schedule 6.01 (collectively, the “Administrative Services”).4  In each case, 
the Administrative Services shall include any subtasks that are not specifically described in this 
Agreement but that are an inherent, necessary or customary part of the Administrative Services, 
which subtasks shall be deemed to be included within the scope of the Administrative Services.  
The Parties agree that Reinsurer shall provide all Administrative Services with respect to the 
Covered Policies, except in each case, for Legally Required Ceding Company Actions, services 
relating to Retained Liabilities or as otherwise specifically provided for in this Agreement, 
including Section 6.13. 

Section 6.02 Power of Attorney.  Subject to the terms and conditions of this 
Agreement, Ceding Company does hereby appoint and name Reinsurer, acting through its 
authorized officers and employees, as Ceding Company’s lawful attorney-in-fact coupled with an 
interest with respect to the rights, duties, privileges and obligations of Ceding Company with 
respect to providing the Administrative Services, including to:  (a) take any and all lawful acts 
that Ceding Company might have taken with respect to providing the Administrative Services; 
and (b) proceed by all lawful means to (i) perform any and all of Ceding Company’s obligations 
under the Covered Policies, the Payor Contracts or the Provider Contracts, (ii) enforce any right 
and defend against any liabilities arising under the Covered Policies, the Payor Contracts or the 
Provider Contracts, (iii) sue or defend (in the name of Ceding Company, when necessary) any 
Action arising under the Covered Policies, the Payor Contracts or the Provider Contracts, (iv) 
collect all Premiums and Recoverables, or to quitclaim and release for the same, (v) sign (in 
Ceding Company’s name, when necessary) vouchers, receipts, releases and other papers in 
connection with any of the foregoing matters, (vii) subject to applicable Law, without limitation 
(or duplication) of the foregoing, exercise all rights, and discharge all duties, of Ceding 
Company pursuant to the Covered Policies, the Payor Contracts or the Provider Contracts 
(including to renew, replace, enter into, amend or modify the same) and (vi) do everything 
lawfully permitted in connection with the satisfaction of Reinsurer’s obligations under this 
Agreement. 

Section 6.03 Renewals and Issuance of Additional Policies and Related Contracts.  
Subject to the terms and conditions set forth herein, on and after the date hereof, Reinsurer shall 
have the exclusive authority to (i) renew Covered Policies, (ii) issue additional Covered Policies 
(each, an “Additional Covered Policy” and collectively, the “Additional Covered Policies”), (iii) 
revise and amend Covered Policies, consistent with Payor authorization, (iv) seek applicable 
Payor authorization to offer new coverages of the types offered by Qualified Heath Plans and 
insurers providing Essential Plan coverages (as applicable), or to cease offering coverages of the 
type offered by Ceding Company, (v) contract with Payors with respect to the amendment, 
renewal or replacement of Payor Contracts, (vi) administer existing, and entering into new, 

                                                 
4  Note to Draft:  Schedule 6.01 to be agreed by the Parties prior to Closing. 
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Provider Contracts, and to seek the assignment thereof to Reinsurer (effective following the Non-
Renewal Date) to the extent relating to the Business Covered, in each case, in the name of 
Ceding Company and on its behalf.  In connection with the foregoing, Ceding Company shall 
fully cooperate with Reinsurer, including, subject to Section 6.06, contracting with a Payor at 
Reinsurer’s direction.  Reinsurer’s authority with respect to the conduct set forth in this Section 

6.03 shall continue until the later of the Non-Renewal Date and the Date as of which Ceding 
Company shall have no further liability in respect of the Coinsured Liabilities.  Until the 
termination of this Agreement, Ceding Company shall hold all Permits necessary or advisable to 
be maintained in connection with the conduct of the Business Covered as it is conducted prior to 
the date hereof, taking into account any expansion of such business by Reinsurer in accordance 
with the terms of this Agreement from and after the date hereof.   

Section 6.04 Reports.  Reinsurer shall, upon reasonable prior written request, provide 
to Ceding Company (a) financial and accounting reports and information necessary for Ceding 
Company to prepare required reports and filings with Governmental Authorities with respect to 
the Business Covered, including tax filings and financial statements and (b) any additional 
reports regarding the Administrative Services reasonably required by Ceding Company to 
comply with any applicable regulatory, legal, tax or accounting requirement or other applicable 
Law.  All such reports shall be in a form and format to be mutually agreed upon by the Parties. 

Section 6.05 Standards.  Reinsurer shall cause the Administrative Services to be 
provided in accordance with (a) Reinsurer’s current servicing standards as these exist prior to 
Effective Time, subject to any changes to such standards required by applicable Law or 
effectuated by Reinsurer with respect to the servicing of its other comparable businesses, (b) 
applicable Law, (c) the terms and conditions of the Covered Policies, (d) the terms and 
conditions of the Payor Contracts, (e) the terms and conditions of the Provider Contracts, (f) the 
EP Business regulatory requirements set forth in Exhibit B and (g) the QHP Business regulatory 
requirements set forth in Exhibit C. 

Section 6.06 Ultimate Authority.  Ceding Company shall retain the ultimate authority 
to make all final decisions with respect to the administration of the Covered Policies and the 
Payor Contracts. 

Section 6.07 Compensation.  Reinsurer’s sole compensation for the reinsurance and 
the Administrative Services provided by Reinsurer to Ceding Company hereunder shall be the 
consideration described in Section 3.01 and Section 3.02 and Ceding Company shall not be 
liable to Reinsurer for any additional consideration in respect thereof. 

Section 6.08 Claims Litigation. 

(a) Reinsurer shall promptly notify Ceding Company in writing of any 
litigation that has been instituted with respect to:  (i) any denied claim or any claim-handling 
under a Covered Policy, regardless of whether such claim was paid or denied; or (ii) any other 
matter relating to a Covered Policy, a Payor Contract, a Provider Contract or Reinsurer’s 
administration of any of the foregoing.  Such notice shall include a summary of the nature of the 
pending litigation, the alleged actions or omissions giving rise to such litigation and copies of 
any files that Ceding Company may reasonably require in order to review such litigation. 
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(b) From and after the date hereof, Reinsurer shall sue or defend, at its own 
expense and in the name of Ceding Company, any litigation brought in respect of a Coinsured 
Liability.  Ceding Company shall have the right, at its own expense, to engage its own separate 
legal representation in any litigation in which Ceding Company is a named party; provided, 
however, that Reinsurer shall exercise control and direction over litigation defended pursuant to 
this Section 6.08 and shall have the authority to settle or consent to judgment in any such 
litigation; provided, further, that Reinsurer shall not compromise or settle any such litigation 
without Ceding Company’s prior written consent (which consent shall not be unreasonably 
withheld, conditioned, delayed or denied), unless:  (i) the settlement or judgment does not 
impose any equitable remedies or any restriction or condition on Ceding Company which could 
reasonably be expected to have an adverse effect on Ceding Company or its Affiliates or on any 
business of Ceding Company or its Affiliates (other than the Business Covered); and (ii) 
Reinsurer obtains a complete release of Ceding Company with respect to such litigation. 

Section 6.09 Legally Required Ceding Company Actions.  Reinsurer shall give 
Ceding Company timely notice of any actions with respect to the Administrative Services that 
Ceding Company is required by applicable Law or Governmental Authorities to discharge 
directly without Reinsurer acting on its behalf (“Legally Required Ceding Company Actions”), 
including providing Ceding Company with all information that is reasonably required from 
Reinsurer for Ceding Company to perform such Legally Required Ceding Company Actions 
(including the preparation of applicable regulatory filings) in a timely fashion.  Notwithstanding 
the foregoing, nothing in this Agreement shall require Reinsurer to provide legal advice to 
Ceding Company.  Ceding Company acknowledges and agrees that no action taken by Reinsurer 
pursuant to this Agreement shall constitute legal advice to Ceding Company. 

Section 6.10 Regulatory Matters.  If either Party receives notice of, or otherwise 
becomes aware of any inquiry, investigation, examination, complaint, audit or proceeding by 
Governmental Authorities relating to the Covered Policies or the Payor Contracts, such Party 
shall promptly notify the other Party thereof.  The Parties shall cooperate in good faith with 
respect to resolving or responding to such matter.  Ceding Company shall retain the final 
authority with respect to the resolution of any such inquiry, investigation, examination, 
complaint, audit or proceeding, taking into account the recommendation of Reinsurer provided to 
Ceding Company, which Ceding Company shall not unreasonably reject.   

Section 6.11 Bank Accounts.  During the period that Reinsurer is performing 
Administrative Services pursuant to this Agreement, and subject to Reinsurer’s obligations under 
this Agreement to discharge Coinsured Liabilities and certain other amounts on Ceding 
Company’s behalf, Reinsurer may establish and maintain accounts with banking institutions to 
provide the Administrative Services (“Bank Accounts”).  To the extent such Bank Accounts are 
established, Reinsurer shall have exclusive authority over such Bank Accounts, including the 
exclusive authority to:  (a) open Bank Accounts in the name of Ceding Company; (b) designate 
the authorized signatories on the Bank Accounts; (c) issue drafts on and make deposits in the 
Bank Accounts in the name of Ceding Company; and (d) make withdrawals from the Bank 
Accounts, in each case, to the extent necessary to provide the Administrative Services.  Ceding 
Company shall do all things reasonably necessary to enable Reinsurer to open and maintain the 
Bank Accounts, including executing and delivering such depository resolutions and other 
documents as may be requested from time-to-time by the banking institutions.  Ceding Company 
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agrees that without Reinsurer’s prior written consent it shall not make any changes to the 
authorized signatories on the Bank Accounts nor withdraw, or attempt to withdraw, any funds 
therefrom.  In connection with the foregoing, upon instruction from Reinsurer, Ceding Company 
shall direct a Payor to make any payments to one or more Bank Accounts established pursuant to 
this Section 6.11. 

Section 6.12 Capacity; Disaster Recovery. 

(a) Reinsurer shall, at all times during the period that Reinsurer is performing 
the Administrative Services pursuant to this Agreement, (i) keep, maintain or subcontract for a  
commercially reasonable number of appropriately trained personnel and (ii) obtain and maintain 
all material Permits under applicable Laws (including, if required, an independent adjuster 
license or third party administrator license) to perform the Administrative Services. 

(b) For all computer programs, data, computer equipment, communications 
equipment and other similar items used by Reinsurer to provide the Administrative Services, 
Reinsurer shall provide disaster recovery services and backup and archival services that are 
substantially similar to the disaster recovery services and backup and archival services, 
respectively, that Reinsurer uses for its own computer programs, data, computer equipment, 
communications equipment and other similar items. 

Section 6.13 Force Majeure.  Reinsurer shall not be deemed to be in default in the 
performance of any obligations under this Agreement when such a failure of performance arises 
out of a Force Majeure Event; provided, however, that Reinsurer shall not be relieved of its 
obligations hereunder if its failure of performance is due to removable or remediable causes that 
Reinsurer fails to remove or remedy using commercially reasonable efforts within a reasonable 
time period.  If Reinsurer is rendered unable to fulfill any of its obligations under this Agreement 
by reason of a Force Majeure Event for a period of twenty-four (24) hours, Reinsurer (a) shall 
provide written notice thereof to Ceding Company, (b) use commercially reasonable efforts to 
remove such inability and (c) following the cessation of such Force Majeure Event, provide 
written notice thereof to Ceding Company.  

Section 6.14 Subcontracting.  Reinsurer may not subcontract for the performance of 
any Administrative Services without prior written approval by Ceding Company, which approval 
shall not be unreasonably withheld, conditioned, delayed or denied, and of the DOH; provided, 
however, that without obtaining the consent of Ceding Company, Reinsurer shall be permitted to 
(a) subcontract for the performance of any Administrative Service with an Affiliate of Reinsurer, 
continue to subcontract the performance of any function that is subcontracted by Ceding 
Company, or by Reinsurer or its Affiliates, prior to the Effective Time and (c) subcontract for the 
performance of any Administrative Services for which Reinsurer or its Affiliates also 
subcontracts as respects its other businesses, in each case, provided that the prior written 
approval of the DOH has been obtained.  Notwithstanding the foregoing or Ceding Company’s 
or the DOH’s approval of Reinsurer’s use of any subcontractor, Reinsurer shall remain fully 
responsible for the performance of all Administrative Services and shall be responsible for 
compliance by any subcontractor with the terms of this Agreement, with each reference to an 
obligation or duty of Reinsurer in this Agreement with respect to any subcontracted 
Administrative Services being considered to include the subcontractor within the scope of such 
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referenced obligation or duty of Reinsurer.  Without limitation of the foregoing, the personnel 
and facilities of any subcontractor shall be considered personnel and facilities of Reinsurer for 
purposes of this Agreement. 

Section 6.15 Independent Contractor.  Ceding Company acknowledges and agrees 
that Reinsurer and its applicable Affiliates, in performing their responsibilities pursuant to this 
Agreement, are in the position of independent contractors.  This Agreement is not intended to 
create, nor does it create and shall not be construed to create, a relationship of partners or joint 
venturers, fiduciaries or any association for profit between and among the Parties or any of their 
respective Affiliates. 

ARTICLE VII 

 

RENEWAL RIGHTS 

Section 7.01 Renewal Rights.   

(a) Effective as of the Closing, Ceding Company shall sell, transfer, convey 
and deliver to Reinsurer, and Reinsurer shall purchase from Ceding Company, the Renewal 
Rights.  As used in this Agreement, “Renewal Rights” means the rights of Ceding Company to (i) 
renew or replace all Covered Policies issued, written or renewed by or otherwise in the name of 
Ceding Company and (ii) enter into, amend, terminate, renew or replace any Payor Contract or 
Provider Contract in respect of the same, including, (A) the right to solicit such renewals of, or 
replacement coverages for, the Covered Policies from applicable Enrollees and (B) the right to 
negotiate and contract with Payors and Providers of the Business Covered, including the 
development of a transition plan with the DOH.   

(b) Subject to the requirements of Applicable Law, Ceding Company shall 
take all reasonable actions and execute any additional documents, instruments or conveyances of 
any kind which may be reasonably necessary to carry out any of the provisions of this Section 

7.01, so as to effect fully the transfer of the Renewal Rights from Ceding Company to Reinsurer, 
including by (upon Reinsurer’s reasonable request), subject to Applicable Law, reasonably 
cooperating with Reinsurer to assist Reinsurer and its Affiliates in (i) soliciting policyholders in 
respect of the issuance, renewal or replacement of Covered Policies and (ii) negotiating and 
contracting with Payors and Providers in connection with the entrance into, amendment, 
termination, renewal or replacement of Payor Contracts and Provider Contracts, respectively, 
including the development of a transition plan with the DOH.  Without limiting the foregoing, 
Ceding Company shall also, and shall cause its applicable Affiliates to, furnish to Reinsurer any 
additional information as may be reasonably requested by Reinsurer in furtherance of 
Reinsurer’s exercise of the Renewal Rights. 

ARTICLE VIII 

 

OVERSIGHTS 

Section 8.01 Oversights.  Inadvertent delays, errors or omissions made in connection 
with this Agreement or any transaction hereunder shall not relieve either Party from any liability 
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that would have attached had such delay, error or omission not occurred; provided that such error 
or omission is rectified as soon as practicable after discovery; and provided, further, that the 
Party making such error or omission, or responsible for such delay, shall be responsible for any 
additional liability that attaches as a result.  Subject to the foregoing, if the failure of either Party 
to comply with any provision of this Agreement is unintentional or the result of a 
misunderstanding or oversight, the parties shall cause such failure to be promptly rectified such 
that both parties shall be restored as closely as possible to the positions that they would have 
occupied had such error or oversight not occurred. 

ARTICLE IX 

 

INSOLVENCY 

Section 9.01 Insolvency of Ceding Company. 

(a) In the event of the insolvency of Ceding Company, all reinsurance made, 
ceded, renewed or otherwise becoming effective under this Agreement shall be payable by 
Reinsurer on the basis of the liability of Ceding Company under the Coinsured Liabilities 
reinsured hereunder without diminution because of the insolvency of Ceding Company.  In the 
event of insolvency and the appointment of a liquidator, receiver or statutory successor of 
Ceding Company, such payments by Reinsurer shall be made directly to Ceding Company or its 
liquidator, receiver or statutory successor. 

(b) It is agreed and understood, however, that in the event of the insolvency of 
Ceding Company, the liquidator, receiver or statutory successor of Ceding Company shall give 
written notice of the pendency of a claim against Ceding Company in connection with a 
Coinsured Liability within a reasonable period of time after such claim is filed in the insolvency 
proceedings and that during the pendency of such claim Reinsurer may investigate such claim 
and interpose, at its own expense, in the proceeding where such claim is to be adjudicated, any 
defense or defenses that it may deem available to Ceding Company or its liquidator, receiver or 
statutory successor.  It is further understood that the expense thus incurred by Reinsurer shall be 
chargeable, subject to court approval, against Ceding Company as part of the expenses of 
liquidation to the extent of a proportionate share of the benefit which may accrue to Ceding 
Company solely as a result of the defense undertaken by Reinsurer. 

ARTICLE X 

 

DURATION AND TERMINATION 

Section 10.01 Duration.  This Agreement shall commence at the Effective Time and 
continue in force until the termination date (the “Termination Date”), which shall occur at such 
time as (a) Ceding Company’s liability with respect to all Covered Policies reinsured hereunder 
is terminated and Ceding Company has received payments which discharge such liability in full 
in accordance with the provisions of this Agreement or (b) this Agreement is terminated by the 
mutual written consent of Reinsurer and Ceding Company. 
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Section 10.02 Survival. Notwithstanding the other provisions of this Article X, the 
terms and conditions of this Article X and of Article XI (and Article I to the extent relating to 
the foregoing) shall remain in full force and effect after the termination of this Agreement.  

ARTICLE XI 

 

MISCELLANEOUS 

Section 11.01 Expenses.  Except as otherwise expressly provided herein, all Expenses 
incurred in connection with this Agreement and the transactions contemplated hereby shall be 
paid by the Party incurring such Expenses. 

Section 11.02 Notices.  All notices, requests, consents, claims, demands, waivers and 
other communications hereunder shall be in writing and shall be deemed to have been given:  (a) 
when delivered by hand (with written confirmation of receipt); (b) when received by the 
addressee if sent by a nationally recognized overnight courier (receipt requested); (c) on the date 
sent by e-mail of a PDF document (with confirmation of transmission) if sent during normal 
business hours of the recipient, and on the next Business Day if sent after normal business hours 
of the recipients; provided that such communication is also sent via another method permitted 
hereby, or (d) on the third day after the date mailed, by certified or registered mail, return receipt 
requested, postage prepaid.  Such communications must be sent to the respective Parties at the 
following addresses (or at such other address for a Party as shall be specified in a notice given in 
accordance with this Section 11.02): 

If to Ceding Company: 

New York State Catholic Health Plan, Inc. 
95-25 Queens Boulevard 
Rego Park, New York 11374 
Attention:  Chief Executive Officer and Chief Legal Officer 
E-Mail:      

If to Reinsurer: 

[REINSURER] 
[ADDRESS] 
Attention:      
E-Mail:      

Section 11.03 Interpretation.  For purposes of this Agreement, (a) the words “include,” 
“includes” and “including”, unless otherwise specified, shall be deemed to be followed by the 
words “without limitation” whether or not such words are actually stated; (b) the word “or” is not 
disjunctive; (c) the words “herein,” “hereof,” “hereby,” “hereto”, “hereunder” and derivative or 
similar words refer to this Agreement as a whole, including the Exhibits hereto; (d) words in the 
singular shall beheld to include the plural and vice versa, and words of one gender shall be held 
to include the other gender as the context requires; (e) references to “dollars” or “$” shall mean 
United States dollars; (f) references to “written” or “in writing” include in electronic form; (g) 
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provisions shall apply, when appropriate, to successive events and transactions; (h) a reference to 
any Person includes such Person’s successors and permitted assigns; (i) any reference to days 
means calendar days unless Business Days are expressly specified; (j) when calculating the 
period of time before which, within which or following which any act is to be done or step taken 
pursuant to this Agreement, the date that is the reference date in calculating such period shall be 
excluded, and if the last day of such period is not a Business Day, the period shall end on the 
next succeeding Business Day; and (k) all references to “close of business” on any given day 
shall be deemed to refer to 11:59 p.m. Eastern Time on such date.  Unless the context otherwise 
requires, references herein: (i) to Articles, Sections and Exhibits mean the Articles and Sections 
of and Exhibits attached to, this Agreement; (ii) to an agreement, instrument or other document 
means such agreement, instrument or other document as amended, supplemented and modified 
from time to time to the extent permitted by the provisions thereof and (iii) to a statute or 
regulation or statutory or regulatory provisions means such statute as amended from time to time 
and includes any successor legislation thereto and any regulations promulgated thereunder.  This 
Agreement shall be construed without regard to any presumption or rule requiring construction 
or interpretation against the party drafting an instrument or causing any instrument to be drafted.  
The Schedules and Exhibits referred to herein shall be construed with, and as an integral part of, 
this Agreement to the same extent as if they were set forth verbatim herein. 

Section 11.04 Headings.  The headings in this Agreement are for reference only and 
shall not affect the interpretation of this Agreement. 

Section 11.05 Severability.  If any term or provision (or any portion thereof) of this 
Agreement, or the application of any such term or provision (or any portion thereof) to any 
Person or circumstance, is invalid, illegal or unenforceable in any jurisdiction, such invalidity, 
illegality or unenforceability shall not affect any other term or provision of this Agreement or 
invalidate or render unenforceable such term or provision in any other jurisdiction, and this 
Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid, 
illegal or unenforceable term or provisions or any portion hereof had never been contained herein.  
Upon such determination that any term or other provision is invalid, illegal or unenforceable, the 
Parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original 
intent of the Parties as closely as possible in a mutually acceptable manner in order that the 
transactions contemplated hereby be consummated as originally contemplated to the greatest 
extent possible. 

Section 11.06 Entire Agreement.  This Agreement and the other Transaction 
Documents constitute the sole and entire agreement of the Parties to this Agreement with respect 
to the subject matter contained herein and therein, and supersede all prior and contemporaneous 
understandings and agreements, both written and oral, with respect to such subject matter.   

Section 11.07 Successors and Assigns.  This Agreement shall be binding upon and shall 
inure to the benefit of the Parties hereto and their respective successors and permitted assigns.  
No Party may assign (by operation of law or otherwise) its rights or obligations hereunder 
without the prior written consent of the other Party, which consent shall not be unreasonably 
withheld or delayed. 
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Section 11.08 No Third-Party Beneficiaries.  This Agreement is for the sole benefit of 
the Parties hereto and their respective successors and permitted assigns and nothing herein, 
express or implied, is intended to or shall confer upon any other Person or entity any legal or 
equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.   

Section 11.09 Amendment and Modification; Waiver.  This Agreement may only be 
amended, modified or supplemented by an agreement in writing signed by each Party hereto. 

Section 11.10 Governing Law; Submission to Jurisdiction; Waiver of Jury Trial. 

(a) This Agreement shall be governed by and construed in accordance with 
the internal laws of the State of New York without giving effect to any choice or conflict of law 
provision or rule (whether of the State of New York or any other jurisdiction) that would cause 
the application of Laws of any jurisdiction other than those of the State of New York. 

(b) ANY LEGAL SUIT, ACTION OR PROCEEDING (WHETHER AT 
LAW, IN EQUITY, IN CONTRACT, IN TORT OR OTHERWISE) ARISING OUT OF OR 
BASED UPON THIS AGREEMENT, THE OTHER TRANSACTION DOCUMENTS OR THE 
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY MAY ONLY BE 
INSTITUTED IN THE FEDERAL COURTS OF THE UNITED STATES OF AMERICA 
LOCATED IN THE BOROUGH OF MANHATTAN, AND EACH PARTY IRREVOCABLY 
SUBMITS TO THE EXCLUSIVE JURISDICTION OF SUCH COURTS IN ANY SUCH SUIT, 
ACTION OR PROCEEDING.  SERVICE OF PROCESS, SUMMONS, NOTICE OR OTHER 
DOCUMENT BY MAIL TO SUCH PARTY’S ADDRESS SET FORTH HEREIN SHALL BE 
EFFECTIVE SERVICE OF PROCESS FOR ANY SUIT, ACTION OR OTHER PROCEEDING 
BROUGHT IN ANY SUCH COURT.  THE PARTIES IRREVOCABLY AND 
UNCONDITIONALLY WAIVE ANY OBJECTION TO THE LAYING OF VENUE OF ANY 
SUIT, ACTION OR ANY PROCEEDING IN SUCH COURTS AND IRREVOCABLY WAIVE 
AND AGREE NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH 
SUIT, ACTION OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN 
BROUGHT IN AN INCONVENIENT FORUM. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT OR THE OTHER 
TRANSACTION DOCUMENTS IS LIKELY TO INVOLVE COMPLICATED AND 
DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY IRREVOCABLY AND 
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN 
RESPECT OF ANY LEGAL ACTION ARISING OUT OF OR RELATING TO THIS 
AGREEMENT, THE OTHER TRANSACTION DOCUMENTS OR THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY.  EACH PARTY TO THIS AGREEMENT 
CERTIFIES AND ACKNOWLEDGES THAT (i) NO REPRESENTATIVE OF THE OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 
PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT 
OF A LEGAL ACTION, (ii) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF 
THIS WAIVER, (iii) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (iv) 
SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG 



 

28692038.2  
- 19 - 

 

OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 

11.10(c). 

Section 11.11 Specific Performance.  Without intending to limit the remedies available 
to the Parties hereunder, the Parties agree that irreparable damage would occur if any provision 
of this Agreement is not performed in accordance with the terms hereof, for which damages, 
even if available, will not be an adequate remedy.  Accordingly, the Parties shall be entitled to an 
injunction, specific performance and other equitable relief to prevent breaches of this Agreement 
and to enforce specifically the terms hereof, without, in any such case, the requirement to post 
any bond or other undertaking, in addition to any other remedy to which they are entitled at law 
or in equity.  Each Party agrees not to oppose the granting of such injunctive relief on the basis 
that monetary damages are an adequate remedy. 

Section 11.12 Counterparts.  This Agreement and any amendments hereto may be 
executed and delivered in counterparts, each of which shall be deemed an original, but all of 
which together shall be deemed to be one and the same agreement.  A signed copy of this 
Agreement delivered by facsimile, e-mail or other means of electronic transmission shall be 
deemed to have the same legal effect as delivery of an original signed copy of this Agreement. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
as of the date first written above by their respective officers thereunto duly authorized. 

Ceding Company: 

NEW YORK STATE CATHOLIC 
HEALTH PLAN, INC. 

By:    
 Name:   
 Title:   

Reinsurer: 

[REINSURER NAME] 

By:     
 Name:   
 Title:   
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EXHIBIT A 

BUSINESS ASSOCIATE AGREEMENT 

[To come] 
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EXHIBIT B 

EP BUSINESS REGULATORY REQUIREMENTS 

This Exhibit sets forth the requirements established by DOH and/or the State of New York (the 
“State”), in addition to those set forth elsewhere in the Agreement, applicable to the EP Business.  
Unless otherwise provided in this Exhibit or the Agreement (into which, for the avoidance of 
doubt, this Exhibit shall be deemed incorporated in its entirety), capitalized terms have the same 
meaning as set forth in the EP Contract.  In the event of a conflict between this Exhibit and any 
other provision of this Agreement, this Exhibit shall govern. 
 
1. Compliance with EP Contract.  Reinsurer agrees that the Administrative Services shall be 
performed in accordance with the terms of the EP Contract.  Reinsurer specifically agrees to be 
bound by the confidentiality provisions set forth in the EP Contract. 
 
2. Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -
Lower Tier Covered Transactions.   
 

2.1 The prospective lower tier participant certifies, by submission of this proposal; 
that neither it nor its principals is presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily exclude from participation in this transaction by any Federal 
department agency. 
 

2.2 Where the prospective lower tier participant is unable to certify to any of the 
statements in this certification, such prospective participant shall attach an explanation to this 
proposal.   

 
3. Confidential Information.  Reinsurer shall treat all information, which is obtained by it 
through its performance under the EP Contract, as confidential information to the extent required 
by the laws and regulations of the United States and laws and regulations of the State of New 
York. 
 
4. Ownership of Marketplace Data.  For purposes of this section, Marketplace Data means 
data and information created by the Marketplace and relating to the Marketplace, its employees 
and agents, technology, operations, facilities, consumer markets, products, capacities, systems, 
procedures, security practices, research, development, business affairs, ideas, concepts, 
innovations, inventions, designs, business methodologies, improvements, trade secrets, 
copyrightable subject matter and other proprietary information.  Without the State’s approval (in 
its sole discretion), the Marketplace Data will not be (1) used by Reinsurer other than in 
connection with carrying out its obligations under the EP Contract; (2) disclosed, sold, assigned, 
leased or otherwise provided to third parties by Reinsurer other than in connection with carrying 
out its obligations under the EP Contract; or (3) commercially exploited by or on behalf of 
Reinsurer.  Reinsurer hereby irrevocably assigns, transfers and conveys to the State without 
further consideration all of its right, title and interest in and to the Marketplace Data.  Upon 
request by the State, Reinsurer will execute and deliver any documents that may be necessary or 
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desirable under any law to preserve, or enable the State to enforce its rights with respect to the 
Marketplace Data.   
 
5. Maintenance of Reinsurer Records   
 
5.1 Reinsurer shall preserve and retain all records relating to Reinsurer performance under 
the EP Contract in readily accessible form during the term of the EP Contract and for a period of 
ten (10) years thereafter except that Reinsurer shall retain EP Enrollees' Medical Records that are 
in the custody of Reinsurer for ten (10) years after the date of service rendered to the EP Enrollee 
or cessation of Reinsurer’s operation, and in the case of a minor, for ten (10) years after majority.  
 
5.2 All provisions of the EP Contract relating to record maintenance and audit access shall 
survive the termination of the EP Contract and shall bind Reinsurer until the expiration of a 
period of ten (10) years commencing with termination of the EP Contract or if an audit is 
commenced, until the completion of the audit, whichever occurs later.  If Reinsurer becomes 
aware of any litigation, claim, financial management review or audit relating to the fulfillment of 
the terms of the EP Contract that is started before the expiration of the ten (10) year period, the 
records shall be retained until all litigation, claims, financial management reviews or audit 
findings involved in the record have been resolved and final action taken. 
 
6. Access to Contractor Records 
 

6.1 Reinsurer shall subject itself to audits/reviews by the State or its designee to 
determine the correctness of EP Enrollee premium payments.  Reinsurer also agrees to audit by 
the State on reasonable and customary terms, subject to applicable State and federal law 
regarding the confidentiality of and release of confidential Protected Health Information of EP 
Enrollees. 
 

6.2 Reinsurer acknowledges and agrees that the State shall, subject to applicable State 
and federal law regarding the confidentiality and release of confidential Protected Health 
Information of EP Enrollees, have the right to review and to copy any records and supporting 
documentation pertaining to the performance of the EP Contract.  Reinsurer agrees to maintain 
such records for possible audit for a minimum of ten (10) years, unless a longer period of records 
retention is agreed to.  Reinsurer agrees to allow the auditor(s) access to such records during 
normal business hours and to allow interviews of any employees who might reasonably have 
information related to such records.     
 
7. Reinsurer Audits or Reviews.  Reinsurer shall promptly notify Ceding Company in 
writing of any inquiry, audit, investigation, litigation, claim, examination or other proceeding 
involving Reinsurer that is threatened or commenced by any regulatory agency or other party 
that a reasonable person might believe could materially affect the ability to perform in 
accordance with the terms set forth in the EP Contract.  Such notice shall be provided by 
Reinsurer to Ceding Company within ten (10) days of Reinsurer’s receipt of notice regarding 
such action.  Reinsurer shall comply with the State’s reasonable requests for information relating 
to the inquiry; provided, however that any such exchange of information shall be subject to 
compliance with law and shall not occur to the extent prohibited by order of the court, 
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administrative agency or other tribunal or regulatory authority having jurisdiction over the matter 
or by the laws and regulations governing the action.  This section shall not be required with 
respect to disputes relating to claims and other matters noticed to the State in the ordinary course 
of business pursuant to other terms set forth in the EP Contract or required by law. 
 
8. No Recourse Against EP Enrollees 
 

8.1 With the exception of the premium due in respect of a Covered Policy and 
applicable Essential Plan cost-sharing provided for in EP Contract, Reinsurer hereby agrees that 
in no event, including but not limited to non-payment by the State, insolvency of Reinsurer, loss 
of funding for EP Business, or breach of the EP Contract, shall Reinsurer bill, charge, collect a 
deposit from, seek compensation, remuneration, or reimbursement from or have any recourse 
against EP Enrollee or person acting on his or her behalf for coverage provided in accordance 
with EP Contract. 
 

8.2 This section 8 shall not prohibit Reinsurer as specified in the Agreement from 
billing for and collecting any applicable worker's compensation benefits or no-fault insurance. 
This section supersedes any oral or written contrary agreement now existing or hereinafter 
entered into between Reinsurer and any EP Enrollee or persons acting on his behalf.  This 
provision shall survive termination of this Agreement for any reason.
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EXHIBIT C 

QHP BUSINESS REGULATORY REQUIREMENTS 

This Exhibit sets forth the requirements established by DOH and/or the State of New York (the 
“State”), in addition to those set forth elsewhere in the Agreement, applicable to the QHP 
Business.  Unless otherwise provided in this Exhibit or the Agreement (into which, for the 
avoidance of doubt, this Exhibit shall be deemed incorporated in its entirety), capitalized terms 
have the same meaning as set forth in the QHP Contract.  In the event of a conflict between this 
Exhibit and any other provision of this Agreement, this Exhibit shall govern. 
 
1. Compliance with QHP Contract.  Reinsurer agrees that the Administrative Services shall 
be performed in accordance with the terms of the QHP Contract.  Reinsurer specifically agrees to 
be bound by the confidentiality provisions set forth in the QHP Contract. 
 
2. Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -
Lower Tier Covered Transactions   
 

2.1 The prospective lower tier participant certifies, by submission of this proposal; 
that neither it nor its principals is presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily exclude from participation in this transaction by any Federal 
department agency. 
 

2.2 Where the prospective lower tier participant is unable to certify to any of the 
statements in this certification, such prospective participant shall attach an explanation to this 
proposal.   
 
3. Confidential Information.  Reinsurer shall treat all information, which is obtained by it 
through its performance under the QHP Contract, as confidential information to the extent 
required by the laws and regulations of the United States and laws and regulations of the State of 
New York. 
 
4. Ownership of Exchange Data.  For purposes of this section, Exchange Data means data 
and information created by the Exchange and relating to the Exchange, its employees and agents, 
technology, operations, facilities, consumer markets, products, capacities, systems, procedures, 
security practices, research, development, business affairs, ideas, concepts, innovations, 
inventions, designs, business methodologies, improvements, trade secrets, copyrightable subject 
matter and other proprietary information. Without the State’s approval (in its sole discretion), the 
Exchange Data will not be (1) used by Reinsurer other than in connection with carrying out its 
obligations under the QHP Contract; (2) disclosed, sold, assigned, leased or otherwise provided 
to third parties by Reinsurer other than in connection with carrying out its obligations under the 
QHP Contract; or (3) commercially exploited by or on behalf of Reinsurer.  Reinsurer hereby 
irrevocably assigns, transfers and conveys to the State without further consideration all of its 
right, title and interest in and to the Exchange Data.  Upon request by the State, Reinsurer will 
execute and deliver any documents that may be necessary or desirable under any law to preserve, 
or enable the State to enforce its rights with respect to the Exchange Data.   
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5. Maintenance of Reinsurer Records   
 

5.1 Reinsurer shall preserve and retain all records relating to Reinsurer performance 
under the QHP Contract in readily accessible form during the term of the QHP Contract and for a 
period of ten (10) years thereafter except that Reinsurer shall retain QHP Enrollees' Medical 
Records that are in the custody of Reinsurer for ten (10) years after the date of service rendered 
to the QHP Enrollee or cessation of Reinsurer’s operation, and in the case of a minor, for ten (10) 
years after majority.  
 

5.2 All provisions of the QHP Contract relating to record maintenance and audit 
access shall survive the termination of the QHP Contract and shall bind Reinsurer until the 
expiration of a period of ten (10) years commencing with termination  of the QHP Contract or if 
an audit is commenced, until the completion of the audit, whichever occurs later. If Reinsurer 
becomes aware of any litigation, claim, financial management review or audit relating to the 
fulfillment of the terms of the QHP Contract that is started before the expiration of the ten (10) 
year period, the records shall be retained until all litigation, claims, financial management 
reviews or audit findings involved in the record have been resolved and final action taken. 
 
6. Access to Contractor Records 
 

6.1 Reinsurer shall subject itself to audits/reviews by the State or its designee to 
determine the correctness of QHP Enrollee premium payments and Advance Premium Tax 
Credit payments.  Reinsurer also agrees to audit by the State on reasonable and customary terms, 
subject to applicable State and federal law regarding the confidentiality of and release of 
confidential Protected Health Information of QHP Enrollees. 
 

6.2 Reinsurer acknowledges and agrees that the State shall, subject to applicable State 
and federal law regarding the confidentiality and release of confidential Protected Health 
Information of QHP Enrollees, have the right to review and to copy any records and supporting 
documentation pertaining to the performance of the QHP Contract.  Reinsurer agrees to maintain 
such records for possible audit for a minimum of ten (10) years, unless a longer period of records 
retention is agreed to.  Reinsurer agrees to allow the auditor(s) access to such records during 
normal business hours and to allow interviews of any employees who might reasonably have 
information related to such records.     
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7. Reinsurer Audits or Reviews.  Reinsurer shall promptly notify Ceding Company in 
writing of any inquiry, audit, investigation, litigation, claim, examination or other proceeding 
involving Reinsurer that is threatened or commenced by any regulatory agency or other party 
that a reasonable person might believe could materially affect the ability to perform in 
accordance with the terms set forth in the QHP Contract.  Such notice shall be provided by 
Reinsurer to Ceding Company within ten (10) days of Reinsurer’s receipt of notice regarding 
such action. Reinsurer shall comply with the State’s reasonable requests for information relating 
to the inquiry; provided, however than any such exchange of information shall be subject to 
compliance with law and shall not occur to the extent prohibited by order of the court, 
administrative agency, or other tribunal or regulatory authority having jurisdiction over the 
matter or by the laws and regulations governing the action.  This section shall not be required 
with respect to disputes relating to claims and other matters noticed to the State in the ordinary 
course of business pursuant to other terms set forth in the QHP Contract or required by law. 
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REGISTRATION RIGHTS AGREEMENT  

This REGISTRATION RIGHTS AGREEMENT, dated as of             , 2017 (this 
“Agreement”), is entered into between Centene Corporation, a Delaware corporation 
(“Centene”), and the New York State Catholic Health Plan, Inc. (d/b/a Fidelis Care New York) 
(“Fidelis”). All initially capitalized terms shall have the respective meanings ascribed to them in 
Section 1(a) below or elsewhere in this Agreement as specified in that Section.  

RECITALS 

WHEREAS, in connection with an asset purchase agreement, between Centene and 
Fidelis, dated     , 2017 (the “Asset Purchase Agreement”), Centene wishes to provide Fidelis 
with registration rights in this Agreement; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 
herein, and for other good and valuable consideration, the receipt and adequacy of which are 
hereby acknowledged, the parties hereto agree as follows:  

1. Definitions and Interpretation.  

(a) Certain Definitions. As used in this Agreement, the following initially capitalized 
terms shall have the respective meanings ascribed to them below.  

“Affiliate” means, with respect to any Person, any other Person that directly or indirectly 
controls, is controlled by, or is under common control with, such Person. For purposes of this 
definition, “control” means the possession, direct or indirect, of the power to direct or cause the 
direction of the management and policies of such Person, whether through the ownership of 
voting securities, by contract or otherwise.  

“Agreement” means this Agreement, including all Schedules and Exhibits hereto, each as 
amended, modified, supplemented or restated from time to time.  

“Approved Underwriter” has the meaning set forth in Section 3(c).  

“Asset Purchase Agreement” has the meaning set forth in the recitals.  

“Automatic Shelf Registration Statement” means an “automatic shelf registration 
statement” as defined in Rule 405 promulgated under the Securities Act.  

“Board” means the board of directors (or board of managers or similar governing body) 
of Centene, as constituted from time to time.  

“Business Day” means any day other than a Saturday, Sunday or other day on which 
commercial banks in the State of New York are authorized or required by law or executive order 
to close.  
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 “Centene” has the meaning set forth in the preamble, and includes its successors by 
merger, acquisition, reorganization, conversion or otherwise.  

“Closing Date” has the meaning set forth in the Asset Purchase Agreement. 

“Common Stock” means the shares of common stock of Centene, and any securities into 
which such shares of common stock shall have been reclassified, reconstituted, exchanged or 
substituted (including with respect to any stock split or stock dividend or a successor security).  

“Exchange Act” means the Securities Exchange Act of 1934 and the rules and regulations 
promulgated thereunder.  

“Fidelis” has the meaning set forth in the preamble, and includes its successors by 
merger, acquisition, reorganization, conversion or otherwise.  

“FINRA” means the Financial Industry Regulatory Authority.  

“Free Writing Prospectus” means any “free writing prospectus” as defined in Rule 405 
promulgated under the Securities Act.  

“Holder” means each holder of Registrable Securities who is a party to this Agreement.  

“Holder Free Writing Prospectus” means each Free Writing Prospectus prepared by or on 
behalf of the relevant Holder or used or referred to by such Holder in connection with the 
offering of Registrable Securities.  

“Holders’ Counsel” means one counsel selected and retained by the Holders holding a 
majority of Registrable Securities being registered in a registration.  

“Indemnified Party” has the meaning set forth in Section 6(c).  

“Indemnifying Party” has the meaning set forth in Section 6(c).  

“Initial Registration” has the meaning set forth in Section 3(a).  

“Initiating Holder” has the meaning set forth in Section 3(a).  

“Inspectors” has the meaning set forth in Section 5(a)(i).  

“Issuer Free Writing Prospectus” means any “issuer free writing prospectus” as defined 
in Rule 433 promulgated under the Securities Act.  

“Liability” has the meaning set forth in Section 6(a).  

“Notice” has the meaning set forth in Section 8(c).  

“Person” means any individual, corporation, partnership, joint venture, association, 
limited liability company, limited liability partnership, partnership, estate, trust, unincorporated 
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organization, government or agency or political subdivision thereof or any other entity, and shall 
include any successor (by merger or otherwise) of such entity. 

“Prospectus” means any “prospectus” as defined in Rule 405 promulgated under the 
Securities Act.  

“Records” has the meaning set forth in Section 5(a)(viii).  

“Registrable Class Securities” means the Registrable Securities and any other securities 
of Centene that are of the same class as the relevant Registrable Securities.  

“Registrable Securities” means each of the following: (a) any shares of Common Stock 
issued to Fidelis as Share Consideration (as defined in the Asset Purchase Agreement) pursuant 
to the Asset Purchase Agreement and owned by the Holders and (b) any shares of Common 
Stock issued or issuable to any of the Holders with respect to the Registrable Securities by way 
of stock dividend or stock split or in connection with a combination of shares, recapitalization, 
merger, consolidation or other reorganization or otherwise and any shares of Common Stock 
issuable upon conversion, exercise or exchange thereof; provided, in both cases, that any such 
Registrable Securities shall cease to be Registrable Securities upon the occurrence of any of the 
events set forth in Section 2(b).  

“Registration Statement” means a registration statement filed pursuant to the Securities 
Act.  

“Requested Registered Securities” has the meaning set forth in Section 3(c). 

“Requesting Holder” has the meaning set forth in Section 3(c).   

 “Rule 415” means Rule 415 promulgated by the SEC pursuant to the Securities Act, as 
such Rule may be amended or interpreted from time to time, or any similar rule or regulation 
hereafter adopted by the Commission having substantially the same purpose and effect as such 
Rule.  

“SEC” means the Securities and Exchange Commission.  

“Securities Act” means the Securities Act of 1933 and the rules and regulations 
promulgated thereunder.  

“Transfer” means, with respect to any security, the offer for sale, sale, pledge, transfer or 
other disposition or encumbrance (or any transaction or device that is designed to or could be 
expected to result in the transfer or the disposition by any Person at any time in the future) of 
such security, and shall include the entering into of any swap, hedge or other derivatives 
transaction or other transaction that transfers to another in whole or in part any rights, economic 
benefits or risks of ownership, including by way of settlement by delivery of such security or 
other securities in cash or otherwise.  

“Transferred”, “Transferor” and “Transferee” shall each have a correlative meaning to 
the term “Transfer.”  
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“underwritten public offering” of securities means a public offering of such securities 
registered under the Securities Act in which an underwriter, placement agent or other 
intermediary participates in the distribution of such securities.  

“Underwritten Takedown” has the meaning set forth in Section 3(c).  

“Valid Board Reason” has the meaning set forth in Section 3(b)(i).  

(b) Interpretation. Unless otherwise noted:  

(i) Any reference to any law shall include all statutory and regulatory 
provisions consolidating, amending, replacing or interpreting such law, 
and all references to laws, rules, regulations and forms in this Agreement 
shall be deemed to be references to such laws, rules, regulations and 
forms, as amended, modified or supplemented from time to time or, to the 
extent replaced, the comparable successor thereto in effect at the time.  

(ii) All references to agencies, self-regulatory organizations or governmental 
entities in this Agreement shall be deemed to be references to the 
comparable successor thereto.  

(iii) All references to agreements and other contractual instruments shall be 
deemed to be references to such agreements or other instruments as they 
may be amended, modified, supplemented or restated from time to time.  

(iv) The words “hereof”, “herein”, “hereunder” and similar words refer to this 
Agreement as a whole and not to any particular provision of this 
Agreement; and all references herein to subsections, Articles, Sections, 
Exhibits, Schedules and Annexes shall be references to subsections, 
Articles and Sections of, and Exhibits, Schedules and Annexes to, this 
Agreement, unless the context shall otherwise require.  

(v) The words “including”, “include” and other words of similar import shall 
be interpreted to mean by way of example and not limitation, and shall be 
deemed to be followed by the phrase “without limitation.”  

(vi) The captions and headings of this Agreement are for convenience of 
reference only and shall not affect the interpretation of this Agreement.  

(vii) Whenever the context requires, any pronouns used herein shall include the 
corresponding masculine, feminine or neuter forms.  

(viii) The word “will” shall be construed to have the same meaning and effect as 
the word “shall.”  

(ix) The parties hereto acknowledge and agree that (A) each party hereto and 
its counsel reviewed and negotiated the terms and provisions of this 
Agreement and have contributed to its revision, (B) the rule of 
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construction to the effect that any ambiguities are resolved against the 
drafting party shall not be employed in the interpretation of this 
Agreement and (C) the terms and provisions of this Agreement shall be 
construed fairly as to all parties hereto, regardless of which party was 
generally responsible for the preparation of this Agreement.  

(x) A capitalized term has the meaning assigned to it.  

2. General; Securities Subject to this Agreement.  

(a) Grant of Rights. Centene hereby grants registration rights to the Holders upon the 
terms and conditions set forth in this Agreement.  

(b) Registrable Securities. For the purposes of this Agreement, as to any particular 
Registrable Securities, such securities will irrevocably cease to be Registrable 
Securities when (i) a Registration Statement covering such Registrable Securities 
has been declared effective under the Securities Act by the SEC and such 
Registrable Securities have been disposed of pursuant to such effective 
Registration Statement, (ii) such Registrable Securities are sold in a private 
transaction in which the Transferor’s rights under this Agreement are not assigned 
to the Transferee of such securities, (iii) such Registrable Securities are 
Transferred to a Transferee that is not an Affiliate of Fidelis directly or indirectly, 
(iv) such Registrable Securities have been disposed of pursuant to Rule 144, (v) 
such Registrable Securities may be freely sold under Rule 144 without regard to 
volume or manner of sale restrictions or (vi) such Registrable Securities cease to 
be outstanding.  

(c) Holders of Registrable Securities. A Person is deemed to be a holder of 
Registrable Securities whenever such Person owns Registrable Securities, or 
holds an option to purchase, or a security convertible into, or exercisable or 
exchangeable for, Registrable Securities, whether or not such purchase, 
conversion, exercise or exchange has actually been effected. If Centene receives 
conflicting instructions, notices or elections from two or more Persons with 
respect to the same Registrable Securities, Centene may act upon the basis of the 
instructions, notice or election received from the registered owner of such 
Registrable Securities. Registrable Securities issuable upon exercise of an option 
or upon conversion, exercise or exchange of another security shall be deemed 
outstanding for the purposes of this Agreement.  

3. Initial Registration of Registrable Securities.  

(a) Initial Registration. Subject to Sections 4 and 5(b), and not later than concurrently 
with the Closing Date, Centene shall register in accordance with the terms of this 
Agreement the resale, on a continuous basis pursuant to Rule 415, of the 
Registrable Securities issued to Fidelis (“Initiating Holder”) as Share 
Consideration (as defined in the Asset Purchase Agreement) on the Closing Date 
pursuant to Section 2.06(f) of the Asset Purchase Agreement under the Securities 
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Act on Form S-3 or any other applicable form of registration including by 
prospectus supplement to an existing Registration Statement (the “Initial 
Registration”).  Centene shall use its reasonable best efforts to keep such 
registration continuously effective until its obligations hereunder have terminated. 

(b) Limitations on Registration. 

(i) If, beginning on the sixth (6th) Business Day following the Closing Date, 
the Board, in its sole discretion, determines that use of the Prospectus 
included in the Registration Statement should be suspended (A) because 
such use would require disclosure of material non-public information, the 
disclosure of which would reasonably be expected to adversely affect 
Centene and would not otherwise be required to be disclosed under law or 
(B) because such disclosure would materially impede, delay or interfere 
with, or require premature disclosure of, any material financing, offering, 
acquisition, corporate reorganization, merger or segment reclassification 
or discontinuance of operations or other material transaction or matter 
involving Centene or any of its subsidiaries or any negotiations, 
discussions or pending proposals with respect thereto involving Centene 
or with respect to any Registration Statement registering the sale of 
Registrable Securities (each of (A) and (B), a “Valid Board Reason”), 
Centene may postpone amending or supplementing such Registration 
Statement or Prospectus, including with respect to an offering pursuant to 
Section 3(c), in each case until such Valid Board Reason no longer exists, 
but in no event for more than 70 days after the date on which the Board 
determines that a Valid Board Reason exists. Centene shall promptly give 
written notice to all Holders participating in such registration of 
Registrable Securities of its instruction to suspend the use of the 
Prospectus and of the fact that the Valid Board Reason for such 
suspension no longer exists, in each case, promptly after the occurrence 
thereof. Notwithstanding anything to the contrary contained in this Section 
3(b)(i), Centene shall not be entitled to suspend use of the Prospectus or 
postpone amending or supplementing a filing under this Section 3(b)(i) 
due to a Valid Board Reason (A) more than two times in any 12-month 
period, or (B) unless the same or more onerous restrictions are imposed on 
Centene and all of Centene’s directors and officers and all other holders of 
registration rights granted by Centene. If Centene gives notice of its 
determination to suspend use of the Prospectus pursuant to this Section 
3(b)(i), Centene shall extend the period during which such Registration 
Statement shall be maintained effective pursuant to this Agreement by the 
number of days during the period from and including the date of the 
giving of such notice pursuant to this Section 3(b)(i) to and including the 
date when sellers of such Registrable Securities under such Registration 
Statement shall have received the copies of the supplemented or amended 
Prospectus contemplated by and meeting the requirements of Section 
5(a)(vi) below. If, prior to the sixth (6th) Business Day following the 
earlier of (A) the Closing Date (as defined in the Asset Purchase 
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Agreement) and (B) the date on which all Registrable Securities are 
Transferred to a Transferee that is not an Affiliate of Fidelis directly or 
indirectly, (x) the Registration Statement with respect to the Registrable 
Securities ceases to be effective or (y) Fidelis receives a notice pursuant to 
Section 5(c), then Centene shall be obligated to purchase from Fidelis all 
Registrable Securities that Fidelis continues to beneficially own for an 
aggregate purchase price equal to the product of One Hundred and 
Twenty-Five Million Dollars ($125,000,000), multiplied by a fraction, the 
numerator of which is such number of Registrable Securities Fidelis 
continues to beneficially own, and the denominator of which is the total 
number of Registrable Securities issued to Fidelis on the Closing Date 
pursuant to Section 2.06(f) of the Asset Purchase Agreement.  Such 
purchase of Registrable Securities by Centene shall take place a promptly, 
but in no event later than two (2) Business Days following the date on 
which (A) the Registration Statement with respect to the Registrable 
Securities ceases to be effective or (B) Fidelis receives a notice pursuant to 
Section 5(c), and the purchase price shall be payable by Centene to Fidelis 
in cash by wire transfer of immediately available funds. 

(c) Underwriting Procedures. Subject to Section 4, upon written request by a Holder 
of a majority of Registrable Securities (the “Requesting Holder”), which request 
shall specify the amount of such Requesting Holder’s Registrable Securities to be 
sold (the “Requested Registered Securities”), Centene shall use its commercially 
reasonable efforts to cause the sale of such Requested Registered Securities to be 
in the form of a firm commitment underwritten public offering (such offering 
including Requested Registered Securities, an “Underwritten Takedown”) (unless 
otherwise consented to by the Requesting Holder) if the aggregate offering price 
of the Registrable Securities to be sold in such offering (before deduction of any 
underwriting discounts or commissions) is reasonably expected to be at least $75 
million. The managing underwriter or underwriters selected for such offering 
shall be selected by the Requesting Holder and consented to by Centene (such 
consent not to be unreasonably withheld, delayed or conditioned, and each, an 
“Approved Underwriter”), and each such underwriter shall be deemed an 
Approved Underwriter with respect to such offering. Centene shall, as soon as 
practicable after its receipt of a request to effect a sale of the Requested 
Registered Securities, give written notice thereof to all the Holders, provided that 
in no event shall such notice be given later than 5:00 pm, New York City time, on 
the earlier of (i) the fifth trading day prior to the date on which the preliminary 
prospectus or prospectus supplement intended to be used in connection with pre-
pricing marketing efforts for the relevant Underwritten Takedown is expected to 
be finalized, and (ii) the fifth trading day prior to the date on which the pricing of 
the relevant Underwritten Takedown occurs. Any Holder wishing to participate in 
an Underwritten Takedown must give written notice thereof to Centene and the 
Requesting Holder(s), which notice shall specify the number of its Registrable 
Securities such Holder seeks to have included in such Underwritten Takedown 
and shall be given no later than 5:00 pm, New York City time, on the earlier of 
(x) the trading day prior to the date on which the preliminary prospectus or 
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prospectus supplement intended to be used in connection with pre-pricing 
marketing efforts for the relevant Underwritten Takedown is expected to be 
finalized, and (y) the trading day prior to the date on which the pricing of the 
relevant Underwritten Takedown occurs. If the Approved Underwriter advises 
Centene that the aggregate amount of such Registrable Securities requested to be 
included in such underwritten offering exceeds the number of securities which 
can be sold in such offering within a price range acceptable to the holders of a 
majority of the Registrable Securities requested to be included, then only the 
aggregate amount of Registrable Securities that the Approved Underwriter 
believes may be sold will be included in such offering, in the following order of 
priority: first, the Registrable Securities requested to be included in such 
underwritten offering by the Initiating Holder, second, the Registrable Securities 
requested to be included in such underwritten offering by the Holders (excluding 
the Initiating Holder), as a group, pro rata, based on the number of Registrable 
Securities beneficially owned by each such Holders, third, the equity securities 
offered by Centene for its own account and, fourth, the shares of Common Stock 
requested to be included in such underwritten offering by any other Person with 
registration rights to shares of Common Stock pursuant to a separate registration 
rights agreement or similar arrangement with Centene.  

4. Holdback Agreements. To the extent requested by an Approved Underwriter, in the case 
of an Underwritten Takedown, each Holder agrees (i) not to effect any Transfer of any 
Registrable Class Securities or any securities convertible into or exchangeable or 
exercisable for such Registrable Class Securities, and (ii) not to grant any option to 
purchase or enter into any hedging transactions or similar transactions with the same 
economic effect as a sale of any Registrable Class Securities, for 90 days from the date of 
the prospectus or prospectus supplement for the Underwritten Takedown, except as part 
of such Underwritten Takedown; provided that nothing in this Section 4 shall restrict any 
Holder from making a gift of such Holder’s Registrable Securities or restrict a Holder 
that is an entity from making a distribution of Registrable Securities to the partners, 
members or stockholders of such Holder or restrict any Holder from making a Transfer to 
an Affiliate that is otherwise in compliance with the applicable securities laws, so long as 
in each case such donees, distributees or Transferees agree to be bound by the restrictions 
set forth in this Section 4. Upon request by the Approved Underwriter, each Holder shall 
enter into customary holdback agreements on terms consistent with the preceding 
sentence provided that the same or more onerous holdback agreement is entered into by 
all other selling security holders in the Underwritten Takedown. 

5. Cooperation. 

(a) Obligations of Centene. Whenever registration of Registrable Securities has been 
required pursuant to Section 3, Centene shall use its commercially reasonable 
efforts to effect the registration and sale of such Registrable Securities in 
accordance with the intended method of distribution thereof as promptly as 
practicable, and in connection with any such requirement, Centene shall:  
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(i) before filing a Registration Statement or Prospectus under this Agreement 
or any amendments or supplements thereto (excluding any documents 
incorporated by reference therein), or before using any Issuer Free Writing 
Prospectus, Centene shall provide each seller of Registrable Securities, 
any managing underwriter participating in any disposition of such 
Registrable Securities pursuant to a Registration Statement, Holders’ 
Counsel and any managing underwriter and its counsel (collectively, the 
“Inspectors”) with copies of all such documents proposed to be filed 
(including all exhibits thereto and each document incorporated by 
reference therein) and such other documents reasonably requested by such 
Holders, Holders’ Counsel or any other Inspector, and consider in good 
faith all comments timely provided by each Seller or its counsel; 

(ii) notify the Holders’ Counsel and each seller of Registrable Securities 
pursuant to such Registration Statement of the effectiveness of each 
Registration Statement and of any stop order issued by the SEC and take 
all actions required to prevent the entry of such stop order or to remove it 
if entered;  

(iii) unless any Registrable Securities shall be in book-entry form only, 
cooperate with the selling Holders to facilitate the timely preparation and 
delivery of certificates representing Registrable Securities to be sold and 
not bearing any restrictive legends (unless required by applicable 
securities laws), and enable such Registrable Securities to be in such 
denominations and registered in such names as the selling Holders may 
request at least two (2) Business Days before any sale of Registrable 
Securities;  

(iv) use commercially reasonable efforts to register or qualify such Registrable 
Securities under such other securities or “blue sky” laws of such 
jurisdictions as Centene may determine, and to continue such registration 
or qualification in effect in such jurisdiction for as long as permissible 
pursuant to the laws of such jurisdiction, or until all of such Registrable 
Securities are sold, whichever is shortest, and do any and all other acts and 
things that may be reasonably necessary to enable any such seller to 
consummate the disposition in such jurisdictions of the Registrable 
Securities owned by such seller; provided, however, that Centene shall not 
be required to (A) qualify generally to do business in any jurisdiction 
where it would not otherwise be required to qualify but for this Section 
5(a)(iv), (B) subject itself to taxation in any such jurisdiction or (C) 
consent to general service of process in any such jurisdiction;  

(v) promptly notify each seller of Registrable Securities, Holders’ Counsel 
and each managing underwriter: (A) when a Prospectus, any Prospectus 
supplement, any Issuer Free Writing Prospectus, a Registration Statement 
or a post-effective amendment to a Registration Statement is proposed to 
be or has been filed with the SEC, and, with respect to a Registration 
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Statement or any post-effective amendment, when the same has become 
effective; (B) of any request by the SEC or any other federal or state 
governmental authority for amendments or supplements to a Registration 
Statement, related Prospectus or Issuer Free Writing Prospectus; (C) of the 
issuance by the SEC or any other federal or state governmental authority 
of any stop order suspending the effectiveness of a Registration Statement 
or the initiation of any proceedings for that purpose; (D) of the receipt by 
Centene of any notification with respect to the suspension of the 
qualification or exemption from qualification of any of the Registrable 
Securities for sale in any jurisdiction or the initiation of any proceedings 
for such purpose; (E) of the existence of any fact or happening of any 
event that makes any statement of a material fact in such Registration 
Statement, related Prospectus or Issuer Free Writing Prospectus or any 
document incorporated or deemed to be incorporated therein by reference 
untrue or which would require the making of any changes in the 
Registration Statement, Prospectus or Issuer Free Writing Prospectus in 
order that, in the case of the Registration Statement, it will not contain any 
untrue statement of a material fact or omit to state any material fact 
required to be stated therein or necessary to make the statements therein 
not misleading, and that in the case of such Prospectus or Issuer Free 
Writing Prospectus, it will not contain any untrue statement of a material 
fact or omit to state any material fact required to be stated therein or 
necessary to make the statements therein, in the light of the circumstances 
under which they were made, not misleading; and (F) of the determination 
by counsel of Centene that a post-effective amendment to a Registration 
Statement is advisable;  

(vi) as soon as commercially practicable, upon the occurrence of any event 
contemplated by Section 5(a)(v)(E) or, subject to Section 3(b), the 
existence of a Valid Board Reason, as promptly as practicable, prepare a 
supplement or amendment to such Registration Statement, related 
Prospectus or Issuer Free Writing Prospectus and furnish to each seller of 
Registrable Securities a reasonable number of copies of such supplement 
to or an amendment of such Registration Statement, Prospectus or Issuer 
Free Writing Prospectus as may be necessary so that, after delivery to the 
purchasers of such Registrable Securities, in the case of the Registration 
Statement, it will not contain any untrue statement of a material fact or 
omit to state any material fact required to be stated therein or necessary to 
make the statements therein not misleading, and that in the case of such 
Prospectus or Issuer Free Writing Prospectus, it will not contain any 
untrue statement of a material fact or omit to state any material fact 
required to be stated therein or necessary to make the statements therein, 
in the light of the circumstances under which they were made, not 
misleading;  

(vii) in connection with any underwritten public offering, enter into and 
perform under customary agreements (including underwriting agreement 
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in customary form with the Approved Underwriter) and take such other 
commercially reasonable actions as the Holders of a majority of the 
Registrable Securities being sold or the managing underwriter, if any, 
reasonably requests in order to expedite or facilitate the disposition of 
such Registrable Securities and provide all reasonable cooperation, 
including causing appropriate officers to attend and participate in “road 
shows” and analyst or investor presentations and other information 
meetings organized by the Approved Underwriter (taking into account the 
needs of Centene’s businesses and the responsibilities of such officers 
with respect thereto and the requirement of the marketing process), and 
causing counsel to Centene to deliver customary legal opinions in 
connection with any such underwriting agreements;  

(viii) if such sale is pursuant to an underwritten public offering, make available 
at reasonable times for inspection by any Inspector customary financial 
and other records, pertinent corporate documents and properties of 
Centene and its subsidiaries (collectively, the “Records”) as shall be 
reasonably necessary to enable them to exercise their due diligence 
responsibility, and cause Centene’s and its subsidiaries’ officers, directors 
and employees, and the independent public accountants of Centene, to 
supply customary information reasonably requested by any such Inspector 
in connection with such Registration Statement. Records that Centene 
determines, in good faith, to be confidential and which it notifies the 
Inspectors are confidential shall not be disclosed by the Inspectors (and 
the Inspectors shall confirm their agreement in writing in advance to 
Centene) unless (A) the disclosure of such Records is necessary to avoid 
or correct a misstatement or omission in the Registration Statement, (B) 
the release of such Records is ordered pursuant to a subpoena or other 
order from a court of competent jurisdiction after exhaustion of all appeals 
therefrom or (C) the information in such Records was known to the 
Inspectors on a non-confidential basis prior to its disclosure by Centene 
and such knowledge is adequately demonstrated to Centene upon request 
or has been made generally available to the public. Each seller of 
Registrable Securities agrees that it shall, upon learning that disclosure of 
such Records is sought in a court of competent jurisdiction, promptly give 
written notice to Centene and allow Centene, at Centene’s expense, to 
undertake appropriate action to prevent disclosure of the Records deemed 
confidential; 

(ix) if such sale is pursuant to an underwritten public offering, use its 
commercially reasonable efforts to obtain and cause to be furnished to the 
managing underwriter(s) a signed counterpart of (A) a cold “comfort” 
letter (and additional cold “comfort” letters in the case of acquired entities 
whose financial information is in any registration statement or prospectus) 
dated the effective date of the Registration Statement and the date of the 
closing under the underwriting agreement from Centene’s independent 
public accountants (and such other accountants in the case of acquired 
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entities whose financial information is in any registration statement or 
prospectus) in customary form and covering such matters of the type 
customarily covered by “comfort” letters as the managing underwriter 
reasonably requests; and (B) a legal opinion of counsel representing 
Centene for the purposes of such registration, addressed to the relevant 
underwriters, in each case in customary form and covering such matters of 
the type customarily covered; 

(x) with respect to each Free Writing Prospectus, the preliminary Prospectus 
and all other information, in each case, with respect to such offering of 
securities, that is deemed, under Rule 159 promulgated under the 
Securities Act, to have been conveyed to purchasers of such securities at 
the time of sale of such securities (including a contract of sale), ensure that 
no Registrable Securities be sold “by means of” (as defined in Rule 
159A(b) promulgated under the Securities Act) such Free Writing 
Prospectus or other materials without the prior written consent of the 
Holders of the Registrable Securities covered by such registration 
statement, which Free Writing Prospectuses or other materials shall be 
subject to the review and comment of Holders’ Counsel;  

(xi) within the deadlines specified by the Securities Act, make all required 
filings of all Prospectuses and Free Writing Prospectuses with the SEC;  

(xii) use commercially reasonable efforts to cause all such Registrable 
Securities to be listed on each securities exchange on which Registrable 
Class Securities issued by Centene are then listed, provided that the 
applicable listing requirements are satisfied;  

(xiii) cooperate with each seller of Registrable Securities and each underwriter 
participating in the disposition of such Registrable Securities and their 
respective counsel in connection with any filings required to be made with 
the FINRA; and  

(xiv) use commercially reasonable efforts to take all other steps deemed 
reasonably necessary in the reasonable judgment of Centene to effect the 
registration and disposition of the Registrable Securities contemplated 
hereby.  

(b) Seller Obligations. In connection with any offering under any Registration 
Statement under this Agreement, each Holder that has inclusion of its Registrable 
Securities in any Registration Statement:  

(i) shall furnish to Centene in writing such information with respect to such 
Holder and the intended method of disposition of its Registrable Securities 
as Centene may reasonably request and as may be required by law for use 
in connection with any related Registration Statement or Prospectus (or 
amendment or supplement thereto) and all information required to be 
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disclosed in order to make the information previously furnished to 
Centene by such Holder not contain a material misstatement of fact or 
necessary to cause such Registration Statement or Prospectus (or 
amendment or supplement thereto) not to omit a material fact with respect 
to such Holder necessary in order to make the statements therein not 
misleading; and  

(ii) shall comply with the Securities Act and the Exchange Act and all 
applicable state securities laws and comply with all applicable regulations 
in connection with the registration and the disposition of the Registrable 
Securities.  

(c) Notice to Discontinue. Each Holder agrees that, upon receipt of any notice from 
Centene of the happening of any event of the kind described in Section 5(a)(v)(E), 
such Holder shall forthwith discontinue disposition of Registrable Securities 
pursuant to the Registration Statement covering such Registrable Securities until 
such Holder’s receipt of the copies of the supplemented or amended Prospectus or 
Issuer Free Writing Prospectus contemplated by Section 5(a)(vi) and, if so 
directed by Centene, such Holder shall deliver to Centene (at Centene’s expense) 
all copies, other than permanent file copies then in such Holder’s possession, of 
the Prospectus or Issuer Free Writing Prospectus covering such Registrable 
Securities which is current at the time of receipt of such notice. If Centene shall 
give any such notice, Centene shall extend the period during which such 
Registration Statement shall be maintained effective pursuant to this Agreement 
by the number of days during the period from and including the date of the giving 
of such notice pursuant to Section 5(a)(v)(E) to and including the date when 
sellers of such Registrable Securities under such Registration Statement shall have 
received the copies of the supplemented or amended Prospectus or Issuer Free 
Writing Prospectus contemplated by and meeting the requirements of Section 
5(a)(vi).  

(d) Registration Expenses.  

(i) Centene shall pay, subject to Section 5(d)(ii), all fees, costs and expenses 
arising from or incident to its performance of, or compliance with, this 
Agreement (including all expenses in connection with the Initial 
Registration or an Underwritten Takedown), including (i) SEC, stock 
exchange and FINRA registration and filing fees, (ii) all reasonable and 
documented fees and expenses incurred in complying with state securities 
or “blue sky” laws (including reasonable and documented fees, charges 
and disbursements of counsel to any underwriter incurred in connection 
with “blue sky” qualifications of the Registrable Securities as may be set 
forth in any underwriting agreement) not to exceed $20,000 for the Initial 
Registration or an Underwritten Takedown, (iii) all printing, messenger 
and delivery expenses, and (iv) the fees, charges and expenses of counsel 
to Centene, any necessary counsel retained by Centene with respect to 
state securities law matters and of its independent public accountants and 
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any other accountant, and any other accounting fees, charges and expenses 
incurred by Centene (including any expenses arising from any “comfort” 
letters or any special audits incident to or required by any registration or 
qualification).  

(ii) The Holders of Registrable Securities sold pursuant to a Registration 
Statement shall bear the expense of any broker’s commission or 
underwriter’s discount or commission and transfer taxes and other fees 
relating to the registration and sale of such Holders’ Registrable Securities 
and shall bear all fees and expenses of their own counsel.  

6. Indemnification; Contribution.  

(a) Indemnification by Centene. Centene shall indemnify and hold harmless each 
Holder, its members, managers and officers, and each Person who controls 
(within the meaning of Section 15 of the Securities Act) such Holder as well as 
each Approved Underwriter and each Person, if any, who controls (within the 
meaning of Section 15 of the Securities Act) such Approved Underwriter from 
and against any and all losses, claims, damages, liabilities and expenses, or any 
action or proceeding in respect thereof (including reasonable costs of 
investigating, defending against or appearing as a third-party witness in 
connection with any losses, claims, damages, liabilities and expenses, or any 
action or proceeding in respect thereof and reasonable and documented attorneys’ 
fees and out-of-pocket expenses) (each, a “Liability”) arising out of or based upon 
(i) any untrue or alleged untrue statement of a material fact contained in a 
Registration Statement pursuant to which Registrable Securities were registered 
or a Prospectus or an Issuer Free Writing Prospectus or in any amendment or 
supplement to such Registration Statement, Prospectus or an Issuer Free Writing 
Prospectus or, (ii) the omission or alleged omission to state therein a material fact 
required to be stated therein or necessary in the case of any Prospectus or Issuer 
Free Writing Prospectus, in the light of the circumstances under which they were 
made, to make the statements therein not misleading; provided, however, that 
Centene shall not be liable in any such case to the extent that any such Liability 
arises (A) out of or is based upon an untrue or alleged untrue statement or 
omission or alleged omission made therein in reliance upon and in conformity 
with written information furnished to Centene by or on behalf of the Holder 
(including the information provided pursuant to Section 5(b)(i) expressly for use 
therein) or any Approved Underwriters or (B) out of sales of Registrable 
Securities made during a period specified in, and after notice is given pursuant to, 
Section 3(b). 

(b) Indemnification by Holders. In connection with any offering in which a Holder is 
participating pursuant to Section 3, such Holder shall indemnify and hold 
harmless Centene, its Affiliates, its directors, managers and officers, and each 
Person who controls Centene (within the meaning of Section 15 of the Securities 
Act) from and against any and all Liabilities arising out of or based upon (i) any 
untrue or alleged untrue statement of a material fact contained in a Registration 
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Statement pursuant to which Registrable Securities were registered or a 
Prospectus, a Holder Free Writing Prospectus or an Issuer Free Writing 
Prospectus included in any such Registration Statement or in any amendment or 
supplement thereto, or (ii) the omission or alleged omission to state therein a 
material fact required to be stated therein or necessary in the case of any 
Prospectus, Holder Free Writing Prospectus or Issuer Free Writing Prospectus, in 
the light of the circumstances under which they were made, to make the 
statements therein not misleading, in each case, to the extent (except with respect 
to a Holder Free Writing Prospectus) such Liabilities arise out of or are based 
upon written information furnished by such Holder or on such Holder’s behalf 
expressly for inclusion therein (including the information provided pursuant to 
Section 5(b)(i)) and is so included in reliance upon and in conformity with written 
information furnished to Centene by or on behalf of the Holder; provided, 
however, that the obligation to indemnify shall be several, not joint and several, 
for each Holder and the total amount to be indemnified by such Holder pursuant 
to this Section 6(b) shall be limited to the net proceeds (after deducting the 
underwriters' discounts and commissions but without giving effect to any other 
offering expenses) received by such Holder in the offering to which the 
Registration Statement, Prospectus, Holder Free Writing Prospectus or Issuer Free 
Writing Prospectus relates.  

(c) Conduct of Indemnification Proceedings. Any Person entitled to indemnification 
hereunder (the “Indemnified Party”) shall give prompt written notice to the 
indemnifying party (the “Indemnifying Party”) after the receipt by the 
Indemnified Party of any written notice of the commencement of any action, suit, 
proceeding or investigation or threat thereof made in writing for which the 
Indemnified Party intends to claim indemnification or contribution pursuant to 
this Agreement; provided, however, that the failure to so notify the Indemnifying 
Party shall not relieve the Indemnifying Party of any Liability that it may have to 
the Indemnified Party hereunder (except to the extent that the Indemnifying Party 
forfeits substantive rights or defenses by reason of such failure). If notice of 
commencement of any such action is given to the Indemnifying Party as above 
provided, the Indemnifying Party shall be entitled to participate in and, to the 
extent it may wish, jointly with any other Indemnifying Party similarly notified, to 
assume the defense of such action at its own expense, with counsel chosen by it 
and reasonably satisfactory to such Indemnified Party. The Indemnified Party 
shall have the right to employ separate counsel in any such action and participate 
in the defense thereof, but the fees and expenses of such counsel shall be paid by 
the Indemnified Party unless (i) the Indemnifying Party agrees to pay the same, 
(ii) the Indemnifying Party fails to assume the defense of such action with counsel 
reasonably satisfactory to the Indemnified Party within a reasonable time after 
receipt by the Indemnifying Party of the notice of such action or (iii) the named 
parties to any such action (including any impleaded parties) include both the 
Indemnifying Party and the Indemnified Party and either (A) representation of 
such Indemnified Party and the Indemnifying Party by the same counsel would be 
inappropriate under applicable standards of professional conduct or (B) there may 
be one or more legal defenses available to the Indemnified Party that are different 
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from or additional to those available to the Indemnifying Party. In any case 
specified in sub-clause (A) or (B) above, the Indemnifying Party shall not have 
the right to assume the defense of such action on behalf of such Indemnified 
Party; it being understood, however, that the Indemnifying Party shall not be 
liable for the fees and expenses of more than one separate firm of attorneys (in 
addition to any local counsel) for all Indemnified Parties. No Indemnifying Party 
shall be liable for any settlement entered into without its written consent, which 
consent shall not be unreasonably withheld. No Indemnifying Party shall, without 
the written consent of such Indemnified Party, effect any settlement of any 
pending or threatened proceeding in respect of which such Indemnified Party is a 
party and indemnity has been sought hereunder by such Indemnified Party, unless 
such settlement (A) includes an unconditional release of such Indemnified Party 
from all liability for claims that are the subject matter of such proceeding and (B) 
does not include any statement as to an admission of fault, culpability or failure to 
act by or on behalf of any Indemnified Party.  

(d) Contribution. If for any reason the indemnification provided for in this Section 6 
from the Indemnifying Party is unavailable to an Indemnified Party hereunder in 
respect of any Liabilities referred to herein (other than as a result of the 
exceptions contained in the provisos to Sections 6(a) and 6(b)), then the 
Indemnifying Party, in lieu of indemnifying such Indemnified Party, shall 
contribute to the amount paid or payable by such Indemnified Party as a result of 
such Liabilities in such proportion as is appropriate to reflect the relative fault of 
the Indemnifying Party and Indemnified Party in connection with the actions, 
statements or omissions which resulted in such Liabilities, as well as any other 
relevant equitable considerations. The relative faults of such Indemnifying Party 
and Indemnified Party shall be determined by reference to, among other things, 
whether any action in question, including any untrue or alleged untrue statement 
of a material fact or omission or alleged omission to state a material fact, has been 
made by, or relates to information supplied by, such Indemnifying Party or 
Indemnified Party, and the parties’ relative intent, knowledge, access to 
information and opportunity to correct or prevent such action. The amount paid or 
payable by a party as a result of the Liabilities referred to above shall be deemed 
to include, subject to the limitations set forth in Sections 6(a), 6(b) and 6(c), any 
documented legal or other fees, charges or out-of-pocket expenses reasonably 
incurred by such party in connection with any investigation or proceeding; 
provided, that the total amount to be contributed by such Holder shall be limited 
to the net proceeds (after deducting the underwriters' discounts and commissions 
but without giving effect to any other offering expenses) received by such Holder 
in the offering. The parties hereto agree that it would not be just and equitable if 
contribution pursuant to this Section 6(d) were determined by pro rata allocation 
or by any other method of allocation which does not take account of the equitable 
considerations referred to in this paragraph. No Person guilty of fraudulent 
misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall 
be entitled to contribution from any Person who was not guilty of such fraudulent 
misrepresentation.  
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7. Exchange Act Reporting and Rule 144. Centene covenants that from and after the date of 
Agreement it shall (a) file any reports required to be filed by it under the Exchange Act 
(or, if Centene is not required to file such reports, it will, upon the request of any of the 
Holders, make publicly available other information for so long as necessary to permit 
sales of Registrable Securities pursuant to Rule 144 promulgated under the Securities 
Act) and (b) take such further action as each Holder may reasonably request (including 
providing any information necessary to comply with Rule 144 promulgated under the 
Securities Act), all to the extent required from time to time to enable such Holder to sell 
Registrable Securities without registration under the Securities Act within the limitation 
of the exemptions provided by (i) Rule 144 promulgated under the Securities Act, as such 
rule may be amended from time to time, or Regulation S promulgated under the 
Securities Act or (ii) any similar rules or regulations hereafter adopted by the SEC.  

8. Miscellaneous.  

(a) Conversions, Mergers, Recapitalizations, Exchanges, etc. The provisions of this 
Agreement shall apply to the full extent set forth herein with respect to (i) the 
shares of Common Stock and (ii) any and all equity securities of Centene or any 
successor or assign of Centene (whether by merger, consolidation, sale of assets 
or otherwise) which may be issued in respect of, in conversion of, in exchange for 
or in substitution of, the shares of Common Stock, as the case may be, and shall 
be appropriately adjusted for any stock dividends, splits, reverse splits, 
combinations, recapitalizations and the like occurring after the date hereof. 
Centene shall cause any successor or assign (whether by merger, consolidation, 
sale of assets or otherwise) to assume this Agreement or enter into a new 
registration rights agreement with the Holders on terms substantially the same as 
this Agreement as a condition of any such transaction.  

(b) Amendments and Waivers. Except as otherwise provided herein, the provisions of 
this Agreement may not be amended, modified or supplemented, and waivers or 
consents to departures from the provisions hereof may not be given unless 
consented to in writing by (i) Centene and (ii) the Holders holding Registrable 
Securities representing (after giving effect to any adjustments) at least a majority 
of the aggregate number of Registrable Securities owned by Fidelis; provided, 
however, that no amendment, modification or supplement to this Agreement may 
materially adversely affect the rights of any Holder in a disproportionate manner 
unless consented to in writing by such Holder. Any such written consent shall be 
binding upon Centene and all of the Holders.  

(c) Notices. All notices, demands and other communications (each, a “Notice”) 
provided for or permitted hereunder shall be made in writing and shall be given or 
made by personal hand-delivery, by facsimile transmission, by electronic mail, or 
by a nationally recognized courier service (next day delivery requested), as 
follows:  
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(i) if to Centene: 

Centene Corporation  
[●]  
[●]  
Attn: [●] 
E-Mail: [●]  

With a copy (which shall not constitute notice) to: 
Skadden, Arps, Slate, Meagher & Flom LLP 
Four Times Square 
New York, New York 10036 
Attn: Paul T. Schnell, Esq. and Laura A. Kaufmann Belkhayat, Esq. 
E-Mail: paul.schnell@skadden.com and laura.kaufmann@skadden.com 

 (ii) if to Fidelis: 

New York State Catholic Health Plan, Inc. 
95-25 Queens Boulevard 
Rego Park, New York 11374 
Attn: Chief Executive Officer and Chief Legal Officer 
E-Mail: pfrawley@fideliscare.org and srusso@fideliscare.org 

With a copy (which shall not constitute notice) to: 

Norton Rose Fulbright US LLP 
1301 Avenue of the Americas 
New York, New York  10019 
Attn: Andrew B. Roth, Esq. 
E-Mail: andrew.roth@nortonrosefulbright.com 

(iii) if to any other Holder, at its address as it appears on the record books of 
Centene. 

Each Notice shall be deemed to be delivered (i) if delivered by hand, when delivered at 
the address specified in this Section 8(c), (ii) if delivered by a nationally recognized overnight 
courier service, on the date of delivery by such courier service, and (iii) if given by facsimile or 
electronic mail, when such facsimile or electronic mail is received by the recipient thereof prior 
to 5:00 p.m. at the place of receipt on a day that is a Business Day at the place of receipt. 
Notwithstanding the foregoing, no Notice shall be deemed ineffective because of refusal of 
delivery to the address specified for the giving of such Notice in accordance herewith. Notice 
shall be effective only upon receipt or refusal of receipt after delivery in accordance with the 
methods set forth in this Section 8(c).  

(d) Successors and Assigns; Third Party Beneficiaries. This Agreement shall inure to 
the benefit of and be binding upon the successors and permitted assigns of the 
parties hereto as hereinafter provided. This Agreement and the rights hereunder 
with respect to any Registrable Security shall be Transferred to any Person who is 
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the Transferee of such Registrable Security, provided, that, any such Transfer 
constitutes more than 20.0% of the Registrable Securities on the Closing Date and 
for so long as the Transferee is an Affiliate of Fidelis. At the time of the Transfer 
of any Registrable Security as contemplated by this Section 8(d), such Transferee 
shall execute and deliver to Centene an instrument, in form and substance 
reasonably satisfactory to Centene, to evidence its agreement to be bound by, and 
to comply with, this Agreement as a Holder. All of the obligations of Centene 
hereunder shall survive any such Transfer. Except as provided in Section 6, no 
Person other than the parties hereto and their successors and permitted assigns is 
intended to be a beneficiary of this Agreement.  

(e) Governing Law; Consent To Jurisdiction. THIS AGREEMENT SHALL BE 
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS 
OF THE STATE OF NEW YORK, WITHOUT REGARD TO THE 
PRINCIPLES OF CONFLICTS OF LAW THEREOF THAT WOULD APPLY 
THE LAWS OF ANOTHER JURISDICTION. THE PARTIES HERETO 
IRREVOCABLY SUBMIT TO THE EXCLUSIVE JURISDICTION OF THE 
ANY COURT OF THE STATE OF NEW YORK OVER ANY SUIT, ACTION 
OR PROCEEDING ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR THE AFFAIRS OF CENTENE. To the fullest extent they 
may effectively do so under applicable law, the parties hereto irrevocably waive 
and agree not to assert, by way of motion, as a defense or otherwise, any claim 
that they are not subject to the jurisdiction of any such court, any objection that 
they may now or hereafter have to the laying of the venue of any such suit, action 
or proceeding brought in any such court and any claim that any such suit, action 
or proceeding brought in any such court has been brought in an inconvenient 
forum.  

(f) Waiver of Jury Trial. EACH PARTY ACKNOWLEDGES AND AGREES 

THAT ANY DISPUTE OR CONTROVERSY THAT MAY ARISE, 

WHETHER IN WHOLE OR IN PART, UNDER THIS AGREEMENT IS 

LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND 

THEREFORE EACH PARTY HEREBY IRREVOCABLY AND 

UNCONDITIONALLY WAIVES TO THE FULLEST EXTENT 

PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO 

A TRIAL BY JURY IN RESPECT OF ANY CLAIM ARISING OUT OF 

OR RELATING TO THIS AGREEMENT.  

(g) Severability. If any one or more of the provisions contained herein, or the 
application thereof in any circumstance, is held invalid, illegal or unenforceable in 
any respect for any reason, the validity, legality and enforceability of any such 
provision in every other respect and of the remaining provisions hereof shall not 
be in any way impaired, unless the provisions held invalid, illegal or 
unenforceable shall substantially impair the benefits of the remaining provisions 
hereof.  
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(h) Entire Agreement. This Agreement is intended by the parties as a final expression 
of their agreement and intended to be a complete and exclusive statement of the 
agreement and understanding of the parties hereto with respect to the subject 
matter contained herein. There are no restrictions, promises, representations, 
warranties or undertakings with respect to the subject matter contained herein, 
other than those set forth or referred to herein. This Agreement supersedes all 
prior agreements and understandings among the parties with respect to such 
subject matter.  

(i) Further Assurances. Each of the parties shall execute such documents and perform 
such further acts as may be reasonably required or desirable to carry out or to 
perform the provisions of this Agreement.  

(j) Other Agreements. Nothing contained in this Agreement shall be deemed to be a 
waiver of, or release from, any obligations any party hereto may have under, or 
any restrictions on the Transfer of Registrable Securities or other securities of 
Centene imposed by, any other agreement.  

(k) Counterparts. This Agreement may be executed in any number of counterparts 
and by the parties hereto in separate counterparts, each of which when so 
executed shall be deemed to be an original and all of which taken together shall 
constitute one and the same agreement.  

(l) Termination. The obligations of Centene and of any holders of Centene’s 
securities that have rights under this Agreement, other than those obligations 
contained in Section 6, shall terminate with respect to Centene and any such 
holder if such holder no longer holds any Registrable Securities. Notwithstanding 
anything to the contrary contained herein, this Agreement will terminate at any 
time by a written instrument signed by each Holder.  

(m) Specific Performance. The parties hereto agree that irreparable damage would 
occur and that the parties would not have any adequate remedy at law in the event 
any provision of this Agreement was not performed in accordance with the 
specific terms hereof or were otherwise breached. It is accordingly agreed that the 
parties hereto shall be entitled (in addition to any other remedies available to 
them) to specific performance of the terms of this Agreement and injunctive relief 
(without bond or other security being required and without the necessity of 
proving the inadequacy of money damages) to prevent breaches or threatened 
breaches of this Agreement, this being in addition to any other remedy to which 
they are entitled at law or in equity. 

[Remainder of Page Intentionally Left Blank]  
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IN WITNESS WHEREOF, the undersigned have executed, or have caused to be 
executed, this Agreement on the date first written above.  

CENTENE CORPORATION 

By:    
 Name: 
 Title: 
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NEW YORK STATE CATHOLIC 

HEALTH PLAN, INC. (D/B/A FIDELIS 

CARE NEW YORK) 

By:    
 Name: 
 Title: 

By:    
 Name: 
 Title: 

 
 



 

 

EXHIBIT L 

TOTAL ADJUSTED NET ASSETS CALCULATION EXAMPLE 

(See attached) 
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TOTAL ADJUSTED NET ASSETS CALCULATION EXAMPLE 

 

 

 
 

 

 

 

 

 

 

 

($ in 000s) 2017E

Adjusted Net Assets

Total Net Assets
(1) $2,209,679

Non Admitted Assets (SAP)
(2) (148,687)

Excluded Assets

Rego Park Office Tower Net Assets (140,000)

Temporarily Restricted Net Assets (564)

Excluded Liabilities

Seller Employee Costs TBD

Seller Transaction Expenses TBD

Other TBD

Total Adjusted Net Assets $1,920,428

Implied Statutory Contingency Reserve Ratio 20.0%

Minimum Capital Amount (Exhibit J)
(3) $1,178,726

Excess Cash $741,702

(3) See Exhibit J for describtion

Note: The above calculation example is based on management's forecasted balance sheet on December 31, 2017 and 

further adjusted by the transaction structure by excluding any Excluded Assets and Excluded Liabilities and reflects 

assumption the term loan will be repaid with cash on the balance sheet. The above methodology will be used when 

calculating (i) the Estimated Total Adjusted Net Assets, Estimated Acquired Cash Amount, as described in Section 

2.07(a), (ii) the Closing Total Adjusted Net Assets and Closing Acquired Cash Amount, as described in Section 2.07(b) 

and (iii) the Final Acquired Cash Amount, as described in Section 2.08(b); provided, however, that, in each case, such 

calculation shall be based upon the actual balance sheet of the Seller as of immediately prior to Closing (adjusted to 

give effect to any working capital true-ups under the Agreement) and giving effect to the actual Excluded Assets and 

Excluded Liabilities as at such date.

(2) Estimate derived by applying 2017 premium revenue to ratio of 2016 Non-Admitted Assets over 2016 premium 

revenue. 

(1) Net of term loan repayment from cash on balance sheet.
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EXHIBIT M 

FORM OF 

TRANSITION SERVICES AGREEMENT 

TRANSITION SERVICES AGREEMENT (this "Agreement") dated as of 

__________ (the "Effective Date"), by and between [NAME OF BUYER], a [●] ("Buyer"), and 

NEW YORK STATE CATHOLIC HEALTH PLAN, INC., D/B/A FIDELIS CARE NEW 

YORK, a New York not-for-profit corporation ("Seller"). 

WHEREAS, concurrently with the execution of this Agreement, CENTENE 

CORPORATION, a Delaware corporation and the ultimate corporate parent of Buyer 

(“Centene”), and Seller are closing the transactions contemplated by that certain Asset Purchase 

Agreement (the "Asset Purchase Agreement") dated as of _______, 2017, pursuant to which 

Seller is selling, and Buyer is purchasing, certain assets, properties and rights, subject to the 

assumption by Buyer of certain liabilities and obligations; and 

WHEREAS, in connection with the closing of the transactions contemplated by 

the Asset Purchase Agreement, Buyer and Seller have agreed to enter into this Agreement to set 

forth the terms on which Buyer or one or more of its Affiliates are willing to provide transitional 

services to Seller with respect to the business and the assets retained by Seller pursuant to the 

Asset Purchase Agreement. 

NOW, THEREFORE, in consideration of the premises and other good and 

valuable consideration, the receipt of which the parties hereby acknowledge, Buyer and Seller 

agree as follows: 

SECTION 1.  Definitions.  Capitalized terms that are not otherwise defined in 

this Agreement shall have the meanings ascribed to them in the Asset Purchase Agreement. 

SECTION 2.  Transition Services.  During the term of this Agreement as set 

forth in Section 4, Buyer shall use commercially reasonable efforts to provide to Seller the 

services set forth on Schedule A hereto (the "Services"), in the manner, to the extent and at a 

level of service contemplated by Section 8 and Schedule A. 

SECTION 3.  Compensation for Transition Services.  As consideration for the 

Services, Seller shall pay the amount specified for each such Service as set forth in Schedule A 

to Buyer.
1
  To the extent not expressly covered by Schedule A, Seller shall also reimburse Buyer 

for all costs and expenses incurred by Buyer in connection with the provision of Services.  After 

the end of each month during the term of this Agreement, Buyer shall prepare and submit a 

single itemized invoice to Seller for all such Services provided during such month.  All invoices 

shall be sent to Seller's address set forth in Section 12 or to such other address as Seller shall 

                                                 
1
  Note to Draft:  Scope, duration and pricing of transition services to be agreed between the parties prior to 

closing. 
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have specified by notice in writing.  All invoices shall be paid by Seller to Buyer within thirty 

(30) days of receipt of such invoice. 

SECTION 4.  Term of Agreement.  The term of this Agreement shall commence 

as of the Closing Date and, unless earlier terminated pursuant to Section 5, shall continue for a 

term ending on ________. 

SECTION 5.  Termination.   

(a)   All Services are immediately terminable by Seller on written notice to 

Buyer, provided that (i) if another Service is dependent on such terminated Service then such 

other Service shall also terminate to the extent of such dependency, and (ii) Seller shall 

reimburse Buyer for all costs and expenses incurred by Buyer in connection with any terminated 

Services (including any costs and expenses in connection with providing such Services to the end 

of the term of this Agreement to the extent such costs and expenses cannot be mitigated by 

Buyer without cost to Buyer and using commercially reasonable efforts). 

(b)   This Agreement may be terminated by Seller prior to the expiration of its 

stated term, upon written notice to Buyer (i) if Buyer commits a material breach of any provision 

of this Agreement and such breach continues for a period of thirty (30) days following a written 

request by Seller to cure such breach; or (ii) if Buyer files, or has filed against it, a petition for 

voluntary or involuntary bankruptcy or pursuant to any other insolvency law or makes or seeks 

to make a general assignment for the benefit of its creditors or applies for or consents to the 

appointment of a trustee, receiver or custodian for it or a substantial part of its property. 

(c)   This Agreement may be terminated by Buyer prior to the expiration of its 

stated term, upon written notice to Seller (i) if Seller commits a material breach of any provision 

of this Agreement and such breach continues for a period of thirty (30) days following a written 

request by Buyer to cure such breach; or (ii) if Seller files, or has filed against it, a petition for 

voluntary or involuntary bankruptcy or pursuant to any other insolvency law or makes or seeks 

to make a general assignment for the benefit of its creditors or applies for or consents to the 

appointment of a trustee, receiver or custodian for it or a substantial part of its property. 

SECTION 6.  Consequential and Other Damages.  No party shall be liable, 

whether in contract, in tort (including negligence and strict liability), or otherwise, for any 

special, indirect, incidental, punitive, exemplary, or consequential damages whatsoever, which in 

any way arise out of, relate to, or are a consequence of, its performance or nonperformance 

hereunder, or the provision of or failure to provide any of Services hereunder, including, but not 

limited to, loss of profits, business interruptions and claims of customers or employees.  In no 

event shall Buyer's liability in the aggregate for Damages hereunder exceed the amount paid by 

Seller to Buyer hereunder. 

SECTION 7.  Indemnity. Subject to Section 6, Buyer agrees to indemnify and 

hold Seller and its members, Subsidiaries and Affiliates and persons serving as officers, 

directors, partners or employees thereof harmless from and against any damages, liabilities, 

losses, taxes, fines, penalties, costs and expenses (the "Damages") (including, without limitation, 

reasonable fees of counsel) of any kind or nature whatsoever (whether or not arising out of third-
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party claims and including all amounts paid in investigation, defense or settlement of the 

foregoing) which may be sustained or suffered by any of them arising out of or based on any 

gross negligence or willful misconduct on the part of Buyer.  Subject to Section 6, Seller agrees 

to indemnify and hold Buyer and its members, Subsidiaries and Affiliates and persons serving as 

officers, directors, partners or employees thereof harmless from and against any Damages which 

may be sustained or suffered by any of them arising out of or based on the provision, receipt  or 

use of Services by or on the part of Seller. 

SECTION 8.  Standards of Performance. 

(a)  Except as otherwise provided in this Agreement, Buyer shall use 

commercially reasonable efforts to perform each Service in a professional manner and consistent 

with the standards of performance set forth in Schedule A for such Service; provided that, in the 

event Schedule A does not specify standards of performance with respect to a Service, Buyer 

shall use commercially reasonable efforts to provide such Service in the manner, to the extent 

and at a level of service generally consistent with that provided for such Service by the Hired 

Employees in connection with the operation of the Business immediately preceding the date of 

this Agreement (the "Legacy Standards of Performance").  For the avoidance of doubt, each 

Service identified on Schedule A may designate standards of performance for the Service 

described therein that differ from the Legacy Standards of Performance.  Buyer shall, in its 

provision of such Service, use commercially reasonable efforts to meet or exceed all applicable 

performance specifications, criteria and metrics required by for an applicable Service set forth on 

Schedule A. 

(b)  Buyer shall use commercially reasonable efforts to perform the Services 

and any other obligations hereunder in compliance in all material respects with all applicable 

Laws, including without limitation local, state and federal licensing, certification, accreditation, 

permitting and compliance obligations relevant to the Services. 

(c)  Notwithstanding any other provision of this Agreement, Buyer shall have 

no obligation to provide Services or liability hereunder to the extent that (i) Seller has not 

transferred to Buyer, or Buyer has not reasonably been able to retain, the Hired Employees or 

other assets used in connection with the Services prior to the date hereof, (ii) a third-party 

consent, permission or license is required to provide such Service and Seller has not secured such 

consents, permissions or licenses prior to the date hereof, or (iii) Seller has not reasonably 

cooperated with Buyer in connection with the provision of a Service (including, without 

limitation, providing to Buyer access to resources or personnel reasonably requested by Buyer or 

failing to comply with Buyer's reasonable policies and procedures). 

SECTION 9.  Force Majeure.  Any failure or omission by Buyer in the 

performance of any obligation under this Agreement shall not be deemed a breach of this 

Agreement or create any liability, if the same arises from any cause or causes beyond Buyer's 

control, including but not limited to, the following, which, for purposes of this Agreement shall 

be regarded as beyond Buyer's control: acts of God, fire, storm, flood, earthquake, governmental 

regulation or direction, acts of the public enemy, war, terrorism, rebellion, health crisis, 

insurrection riot, invasion, strike or lockout; provided, however that Buyer shall resume the 

performance whenever such causes are removed. 
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SECTION 10.  Assignment.  Neither this Agreement nor any of the rights and 

obligations of the parties hereunder may be assigned (by operation of law or otherwise) by any of 

the parties hereto without the prior written consent of the other party hereto, provided that Buyer, 

without the prior written consent of Seller, (i) may assign all or any part of this Agreement to any 

of its Affiliates and (ii) may assign this Agreement in connection with the transfer or other 

assignment of all or substantially all of its business or assets to which this Agreement relates.  

Any attempted assignment or transfer in violation of this Section 10 shall be void. 

SECTION 11.  Governing Law; Submission to Jurisdiction; Jury Trial 

Waiver.  Section 10.10 of the Asset Purchase Agreement is hereby incorporated herein by 

reference, mutatis mutandis. 

SECTION 12.  Notices.  All notices, requests, consents, claims, demands,  

waivers and other communications hereunder shall be in writing and shall be deemed to have 

been duly given (a) when delivered by hand (with written confirmation of receipt), (b) when 

received by the addressee if sent by a nationally recognized overnight courier (receipt requested), 

(c) on the date sent by e-mail of a PDF document (with confirmation of transmission) if sent 

during normal business hours of the recipient, and on the next Business Day if sent after normal 

business hours of the recipient; provided that such communication is also sent via another 

method permitted hereby or (d) on the third day after the date mailed, by certified or registered 

mail, return receipt requested, postage prepaid. Such communications must be sent to the 

respective Parties at the following addresses (or at such other address for a Party as shall be 

specified in a notice given in accordance with this SECTION 12): 

If to Seller: 

New York State Catholic Health Plan, Inc. 

95-25 Queens Boulevard 

Rego Park, New York 11374 

Attention:  _________________ 

E-Mail:  ___________________ 

With copies (which shall not constitute notice) to: 

Norton Rose Fulbright US LLP 

1301 Avenue of the Americas 

New York, New York  10019 

Attention:  Andrew B. Roth, Esq. 

Fax: (212) 318-3400 

E-Mail: andrew.roth@nortonrosefulbright.com 

If to Buyer: 

[NAME OF BUYER] 

[ADDRESS OF BUYER] 

Attention: ___________________ 

E-Mail: _____________________ 
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With a copy (which shall not constitute notice) to: 

[NAME OF BUYER COUNSEL] 

[ADDRESS OF BUYER COUNSEL] 

Attention: ___________________ 

E-Mail: _____________________ 

SECTION 13.  Headings.  The descriptive headings of the several Sections of this 

Agreement and all schedules to this Agreement are inserted for convenience only, do not 

constitute a part of this Agreement and shall not affect in any way the meaning or interpretation 

of this Agreement.  All references herein to "Sections" shall be deemed to be references to 

Sections hereof or the schedules hereto unless otherwise indicated. 

SECTION 14.  Integrated Contract; Schedules.  This Agreement, including the 

schedules hereto, any written amendments to the foregoing, the Asset Purchase Agreement and 

all ancillary agreements to the foregoing, constitute the entire agreement among the parties with 

respect to the subject matter hereof and thereof and supersede any previous agreements and 

understandings between the parties with respect to such matters. 

SECTION 15.  Severability; Enforcement.  The invalidity of any portion hereof shall 

not affect the validity, force or effect of the remaining portions hereof.  If it is ever held that any 

restriction hereunder is too broad to permit enforcement of such restriction to its fullest extent, 

each party agrees that a court of competent jurisdiction may enforce such restriction to the 

maximum extent permitted by law, and each party hereby consents and agrees that such scope 

may be judicially modified accordingly in any proceeding brought to enforce such restriction. 

SECTION 16.  Amendments.  This Agreement may be amended, modified, superseded 

or canceled and any of the terms, covenants or conditions hereof may be waived only by an 

instrument in writing signed by each of the parties hereto or, in the case of a waiver, by or on 

behalf of the party waiving compliance. 

SECTION 17.  Independent Contractor.  At all times during the term of this 

Agreement, Buyer shall be an independent contractor in providing the Services.  Nothing 

contained in this Agreement shall be deemed or construed to create a partnership or joint venture, 

to create the relationships of employee/employer or principal/agent, or otherwise create any 

liability whatsoever of any party with respect to the indebtedness, liabilities, obligations or 

actions of the other party or any of its respective officers, directors, employees, stockholders, 

agents or representatives, or any other person or entity. 

SECTION 18.  Counterparts.  This Agreement may be executed in one or more 

counterparts, each of which when executed shall be deemed to be an original, but all of which 

shall constitute but one and the same agreement.  A signed copy of this Agreement delivered by 

facsimile, e-mail or other means of electronic transmission shall be deemed to have the same 

legal effect as delivery of an original signed copy of this Agreement. 

[Signature Page to Follow] 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of 

the date first set forth above. 

[NAME OF BUYER] 

 

 

 

By:    

 Name:  

 Title:  
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NEW YORK STATE CATHOLIC 

HEALTH PLAN, INC. 

 

 

 

By:    

 Name: 

 Title: 
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SERVICES 
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WORKING CAPITAL CALCULATION EXAMPLE 
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EXHIBIT N 

 

WORKING CAPITAL CALCULATION EXAMPLE 

 

 
 

($ in 000s) June 30, 2017

December 31, 2017E

Normalized

Current Assets

Premiums Receivable, Net $253,130 $297,707

Reinsurance Receivable 124,449 115,148

Pharmacy Rebates & Other Receivables 148,169 131,005

Prepaid Expenses and Other Current Assets 15,776 9,932

Total Current Assets $541,523 $553,792

Current Liabilities

Accounts Payable and Accrued Expenses $165,886 $172,000

Premiums Received In Advance 95,909 22,538

Capital Lease Obligations - Current Portion 7 405

Claims Payable and IBNR 1,273,550 1,403,079

Due To Third Parties 274,047 157,000

Total Current Liabilities $1,809,400 $1,755,022

Net Working Capital ($1,267,876) ($1,201,230)

Target Net Working Capital ($1,200,000) ($1,200,000)

Note: The Estimated Working Capital will be prepared in accordance with the example above 10 days prior to closing, as 

referenced in Section 2.08(a), and will be based on Claims Payable and IBNR reserve equal to best estimate reserves as at Closing 

plus (i) a provision for adverse deviation of 15% and (ii) a loss adjustment expense allowance of 3%.   Closing Working Capital 

will be prepared in accordance with Section 2.07(b), and will be based on Claims Payable and IBNR reserve as at Closing equal to 

best estimate reserves plus (i) a provision for adverse deviation of 14% and (ii) a loss adjustment expense allowance of 3%.  Final 

Working Capital will be prepared in accordance with Section 2.08(b), and will be based on actual amounts paid in respect of 

claims incurred prior to the Closing plus (i) 14% and (ii) a loss adjustment expense allowance of 3%.
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EXHIBIT O 

 

WORKING CAPITAL METHODOLOGIES 

 

SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES 

Principles of Consolidation—The consolidated financial statements include the accounts of Fidelis and its 

wholly owned subsidiaries, Salus and RPOT. All significant intercompany balances and transactions have 

been eliminated in consolidation. 

Basis of Accounting—The accompanying consolidated financial statements are prepared on the accrual 

basis of accounting in accordance with accounting principles generally accepted in the United States of 

America (GAAP). 

Use of Estimates—The preparation of the consolidated financial statements in conformity with GAAP 

requires management to make estimates and assumptions that affect the reported amounts of assets and 

liabilities and disclosure of contingent assets and liabilities at the date of the consolidated financial 

statements and the reported amounts of revenues and expenses during the reporting period. Accounts 

affected by significant estimates include premium receivables, pharmacy rebates receivable, other 

receivables, reinsurance receivables, ACA reinsurance, risk adjustment and risk corridor receivables and 

payables, recoverability of goodwill, claims payable, accrued expenses, amounts due to third parties, 

premium revenues, and cost of health care provided. Actual results could differ from these estimates. 

Premium Receivables and Revenues—Premium receivables and revenues are recorded in the month for which 

members are entitled to service. Premiums represent payment in full for the complete Medicaid, Child Health 

Plus, Medicare Advantage, Medicaid Dual Advantage, MAP, FCAH, Health Benefit Exchange, FIDA, HARP 

and EP with the exception of the standard exclusions and the following additional exclusions: family planning, 

childcare, and methadone maintenance treatment program physician/clinic. As a prepaid health services plan, 

premium revenues are provided by the State of New York and U.S. government agencies, and therefore, there is 

no need for an allowance for uncollectible accounts. However, the amounts due from members under the Health 

Benefit Exchange, FCAH and EP programs include provisions for uncollectible accounts. 

During 2016 and 2015, changes were made to the Medicaid benefit package whereby New York State transitioned 

services and populations covered by fee-for-service Medicaid to managed care plans. Nursing home benefits were 

carved into Medicaid and FCAH beginning with New York City region effective February 1, 2015, with 

additional counties carved in throughout the rest of the year on April 1, 2015, July 1, 2015 and October 1, 2015. In 

addition, behavioral health benefits were carved into Medicaid effective October 1, 2015. The State continued its 

carve-out of the transportation benefit in 2015. The Plan also received rate changes at various dates during 2016 

and 2015, which included premium rates between Aliessa and non-Aliessa populations. The Aliessa population 

represents legal immigrants who are eligible for New York’s Medicaid program as a result of a recent court 

decision. New York State does not receive federal matching funds for this population. As a result, the NYSDOH 

adjusted for the Aliessa population in its Managed Care premiums. For the Plan’s Medicare products, the rates 

paid to Fidelis by the Centers for Medicare and Medicaid Services (CMS) are adjusted for the member’s age, 

gender, county of residence, plan-specific bid, disability, income, and health status (risk-adjusted formula). Under 

this model, there is a potential for the collection of additional premium. However, the adjustment does not occur 

in the initial year of enrollment, but in subsequent periods after the Plan has compiled and submitted medical 

diagnosis information to CMS. The Plan records revenues and a receivable from CMS based on the estimate of the 

members’ risk scores, and may be adjusted in the following year as a result of the annual settlement with CMS. As 

of December 31, 2016 and 2015, the Plan recorded prior-year risk score revenue adjustments that increased 

current-year revenues by approximately $4,488,000 and $6,448,000, respectively. 

The Plan serves as a plan sponsor offering Medicare Part D prescription drug benefits under a contract with 

CMS. Certain elements of the payments the Plan receives, including catastrophic reinsurance subsidy and low-



income member cost-sharing subsidies, represent cost reimbursements. In addition, premium payments received 

from CMS are subject to risk corridor adjustments whereby variances, which exceed certain thresholds from a 

target amount, result in CMS making additional premium payments to the Plan or require the Plan to refund to 

CMS a portion of previous premiums received. Risk corridor variances of more than 5% above the target amount 

will result in CMS making additional payments to plan sponsors, and variances of more than 5% below the target 

amount will require plan sponsors to refund CMS. The Medicare Part D receivables as of December 31, 2016 and 

2015 were approximately $18,457,000 and $17,985,000, respectively, which are included in premium 

receivables—net in the accompanying consolidated balance sheets. The Medicare Part D payables as of 

December 31, 2016 and 2015 were approximately $4,967,000 and $1,934,000, respectively, which are included 

in due to third parties in the accompanying consolidated balance sheets. 

Premiums Received in Advance—Premiums collected in advance are reported as a liability in the 

accompanying consolidated balance sheets. Any billed premiums that have not been received by the end of 

the period are included as premium receivables. 

Health Care Reform or ACA—The Plan is a participant in the New York Health Benefit Exchange within the 

NYSDOH established pursuant to Health Care Reform. Under regulations established by the U.S. Department 

of Health and Human Services (HHS), HHS pays the Plan a portion of the premium (“Premium Subsidy”) 

and/or a portion of the health care costs (“Cost Sharing Subsidy”) for low-income individual members. In 

addition, HHS administers certain risk management programs as described below. 

Fidelis recognizes monthly premiums received from members and the Premium Subsidy as premium revenue 

ratably over the contract period. The Cost Sharing Subsidy offsets health care costs when incurred. A liability is 

recorded if the Cost Sharing Subsidy is paid in advance or a receivable if incurred health care costs exceed the 

Cost Sharing Subsidy received to date. As of December 31, 2016 and 2015, liabilities for cost sharing subsidy 

were approximately $747,000 and $17,870,000, respectively, which are included in due to third parties in the 

accompanying consolidated balance sheets. 

Health Care Reform’s Reinsurance, Risk Adjustment and Risk Corridor (the “3Rs”) 

Reinsurance—Health Care Reform established a temporary three-year reinsurance program, whereby all 

issuers of major medical commercial insurance products and self-insured plan sponsors are required to 

contribute funding in amounts set by HHS. Funds collected will be utilized to reimburse issuers’ high claims 

costs incurred for qualified individual members. The expense related to this required funding is reflected as a 

reduction of premium revenue. When annual claim costs incurred by the Plan’s qualified individual members 

exceed a specified attachment point, the Plan is entitled to certain reimbursements from this program. HHS may 

change this formula after year-end depending on the monies available to pay reimbursements. The Plan records 

a receivable and offsets health care costs to reflect an estimate of these recoveries. The Plan recorded 

approximately $10,344,000 and $14,279,000 in ACA reinsurance recoveries in 2016 and 2015, respectively, 

which are reflected as reductions to cost of healthcare provided in the accompanying consolidated statements of 

operations. Included in the 2016 ACA reinsurance recoveries is approximately $5,044,000 in prior year 

adjustments based on the final reconciliation and settlement of 2015 reinsurance amounts with HHS. As of 

December 31, 2016 and 2015, ACA reinsurance receivables were approximately $6,818,000 and $8,820,000, 

respectively, which are included in reinsurance receivables in the accompanying consolidated balance sheets. 

Risk Adjustment—Health Care Reform established a permanent risk adjustment program to transfer funds from 

qualified individual and small group insurance plans with below average risk scores to those respective plans 

with above average risk scores. Based on the risk of Fidelis’ qualified plan members relative to the average risk 

of members of other qualified plans in comparable markets, Fidelis estimates the ultimate risk adjustment 

receivable or payable and reflects the pro-rata year-to-date impact as an adjustment to its premium revenue. The 

Plan recorded approximately $51,941,000 and $57,907,000 in premium adjustment payables in 2016 and 2015, 

respectively, which are included in premium revenues in the accompanying consolidated statement of operations. 

Included in the 2016 premium adjustment payable is approximately $18,072,000 in prior year adjustments based 

on the final reconciliation and settlement of 2015 risk adjustment amounts with HHS. As of December 31, 2016 



and 2015, risk adjustment payables were approximately $69,994,000 and $74,692,000, respectively, which are 

included in due to third parties in the accompanying consolidated balance sheets. 

Risk Corridor—Health Care Reform established a temporary three-year risk sharing program for qualified 

individual and small group insurance plans. Under this program the Plan makes (or receives) a payment to (or 

from) HHS based on the ratio of allowable costs to target costs (as defined by Health Care Reform). The Plan 

records a risk corridor receivable or payable as an adjustment to premium revenue on a pro-rata year-to-date 

basis based on the estimate of the ultimate risk sharing amount. As of December 31, 2016 and 2015, the Plan 

has no risk corridor payables. However, in 2015, the Plan has paid approximately $3,500,000 in 2014 risk 

corridor adjustments upon final reconciliation and settlement with HHS. 

The Plan will perform a final reconciliation and settlement with HHS of the 2016 3Rs and the 2015 Cost 

Sharing Subsidy during 2017. As permitted by HHS, in 2015, the Plan recognized approximately $10,261,000 

in deferred rebate liability representing estimated rebates due to its members for the 2014 calendar year. The 

Plan does not anticipate any rebate liability due its members for calendar year 2016. 

Pharmacy Rebates Receivable—The Plan has an arrangement with a Pharmacy Benefit Management (PBM) 

company to administer pharmaceutical benefits to the Plan’s members. The Plan accrues pharmacy rebates 

monthly based on the terms of the applicable contracts, historical billing and payment data, and other variables. 

Pharmacy rebates receivable are recorded as a reduction of health care costs. Pharmacy rebates are billed by the 

PBM to the pharmaceutical manufacturers within two months of the completion of the quarter depending on the 

contractual terms. 

Other Receivables—Other receivables include accrued interest receivable, insurance recoveries and 

other miscellaneous amounts due to the Plan. 

Reinsurance Other Than ACA Reinsurance—Reinsurance premiums are reported in health care costs 

and reinsurance recoveries are deducted from health care costs.  

Claims Payable—Claims payable consists of amounts of payments to be made on individual claims that have 

been reported to the Plan, as well as estimates of claims incurred that have not yet been reported as of the 

consolidated balance sheet dates. Components of claims payable are estimated, with the assistance of an 

external actuary, using various statistical methods that use both historical financial and operating data. 

Management estimates additional components of claims payable using historical information and other 

operating data. 

Claims payable also includes amounts payable for a quality incentive program (QIP) whereby certain of 

the Plan’s providers may qualify for additional remuneration by achieving certain quality score thresholds 

based on the NYSDOH Quality Assurance Reporting Requirements. Management estimates a liability for 

QIP payments based on historical information and estimates of the providers who will achieve the required 

thresholds. As of December 31, 2016 and 2015, the Plan recorded approximately $60,365,000 and 

$54,837,000, respectively, for payments under the QIP that management estimates the Plan will pay. 

The Plan has a process to review claims from providers that were previously denied or pended for administrative 

reasons. At December 31, 2016 and 2015, the Plan recorded approximately $13,238,000 and $7,127,000, 

respectively, for estimates pertaining to such claims. These amounts are considered in the determination of the 

overall claims payable. 

Management believes that the liability for claims payable is adequate to satisfy the ultimate claim liabilities. 

However, there is at least a possibility that the estimates will change by a material amount in the near term since 

claims payable recorded in the accompanying consolidated balance sheets was determined using a range of 

estimated amounts based on information available to management. The estimates for claims payable are 

continually reviewed and adjusted as necessary as experience develops or new information becomes known. 

Such adjustments are included in current operations. 



Due to Third Parties—Due to third parties primarily consists of Health Care Reform Act of 2000 surcharges, 

adjustments to the quality incentive and other components of the Medicaid premium rates, estimated amounts 

pertaining to potential premium overpayments, unrecouped reinsurance premiums, Medicare risk payables, and 

liabilities associated with the 3Rs. 
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ENROLLMENT PURCHASE PRICE ADJUSTMENT EXAMPLE 

 

 

 
 

Illustrative Downward Purchase Price Adjustment – Triggers at 95% of Base Enrollment 

 

 

Illustrative Upward Purchase Price Adjustment – Triggers at 105% of Base Projected Enrollment 

 

 

Base Enrollment Base Projected Purchase Price

Business Segment Number
(1)

Enrollment Number
(2) Per Enrollee

State Sponsored Segment 1,323,876 1,349,187 $1,500

Senior Programs Segment 85,522 93,386 6,500

Exchange Segment 224,873 250,690 3,500

Total 1,634,271 1,693,263

Business Segment

Closing Enrollment 

%  of Base Enrollment 

Number Enrollee Shortfall

Purchase Price Per 

Enrollee

Purchase Price 

Adjustment ($mm)

State Sponsored Segment 90.0% (66,194) $1,500 ($99)

Senior Programs Segment 90.0 (4,276) 6,500 (28)

Exchange Segment 90.0 (11,244) 3,500 (39)

Total (81,714) ($166)

Business Segment

Closing Enrollment 

%  of Base Projected 

Enrollment Number Enrollee Surplus

Purchase Price Per 

Enrollee

Purchase Price 

Adjustment ($mm)

State Sponsored Segment 110.0% ● 67,459 $1,500 $101

Senior Programs Segment 110.0 4,669 6,500 30

Exchange Segment 110.0 12,535 3,500 44

Total 84,663 $175

(1) August 31, 2017 actual enrollment figures are reflected in this draft exhibit, for illustrative purposes only. Base Enrollment Number figures 

exclude contribution from the FIDA business (314 members), which will be discontinued by end of year 2017. [Base Enrollment Number and Low 

Collar Enrollment for each Business Segment to be updated to reflect actual figures as of the last date of the calendar month in which the Signing 

Date occurs.]

(2) Projected enrollment for January 1, 2018 (expected December 31, 2017 from management forecast). Base Projected Enrollment Number 

figures exclude contribution from the FIDA business (321 members), which will be discontinued by end of year 2017.
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EXHIBIT R 

REQUIRED THIRD PARTY CONSENTS 

1. With respect to the Provider Contracts covering at least ninety-five percent (95%) of Enrollees for 

each Business Segment, in each case as may be required pursuant to the terms thereof, consent of 

(i) the New York State Department of Health (the “DOH”) solely to the extent such consent is not 

otherwise provided for in connection with the receipt of the consent set forth in Section 6.08(a)6. 

of the Disclosure Schedules, and (ii) the applicable Provider to assign to Buyer all of Seller’s 

rights and obligations thereunder.   

2. With respect to each of the following Material Contracts, in each case as may be required 

pursuant to the terms thereof, consent of (i) the DOH solely to the extent such consent is not 

otherwise provided for in connection with the receipt of the consent set forth in Section 6.08(a)6. 

of the Disclosure Schedules, and (ii) the applicable Provider to assign to Buyer all of Seller’s 

rights and obligations thereunder. • Roswell Park Cancer Institute Corporation (Lincare, Inc.):  Provider Agreement dated 

August 1, 2001; as amended on January 25, 2005; as amended and January 1, 2016. • Ancillary Services Agreement, dated March 5, 2004, between The New York State 

Catholic Health Plan, Inc. d/b/a Fidelis Care New York and Laboratory Corporation and 

Bio-Reference Laboratories, Inc., as amended March 12, 2009, as amended December 1, 

2010, as amended September 9, 2013, and as amended January 1, 2015.  • Ancillary Services Agreement 2.0, dated August 1, 2000, between The New York State 

Catholic Health Plan, Inc. d/b/a Fidelis Care New York and Laboratory Corporation and 

Quest Diagnostics Incorporated, as amended September 15, 2003, as amended January 

27, 2005, as amended March 1, 2006, as amended March 1, 2006, as amended March 1, 

2008, as amended April 1, 2011, as amended January 1, 2015, as amended January 1, 

2015, and as amended October 1, 2015.   • Ancillary Services Agreement 2.0, dated September 1, 2008, between The New York 

State Catholic Health Plan, Inc. d/b/a Fidelis Care New York and Laboratory Corporation 

and its designated subsidiaries, as amended January 1, 2011, as amended April 19, 2013, 

as amended January 1, 2014, and as amended August 15, 2014.  • Independent Practice Association Provider Agreement, dated May 1, 2011, between The 

New York State Catholic Health Plan, Inc. d/b/a Fidelis Care New York and Integra 

Partners IPA, LLC, as amended October 1, 2012, as amended January 1, 2014, and as 

amended January 1, 2016. • Standard Ancillary Services Agreement 2.0, dated June 6, 2008, by and between New 

York State Catholic Health Plan, Inc. d/b/a Fidelis Care New York and CenterCare, Inc., 

including its affiliates and subsidiaries (Apria, Coram, etc.); as amended March 17, 2010; 

as amended September 1, 2011, as amended December 1, 2011; as amended October 1, 

2012; as amended July 1, 2014; as amended October 1, 2015.   
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• Standard Ancillary Services Agreement 2.0 dated December 16, 2013, by and between 

New York State Catholic Health Plan, Inc., d/b/a Fidelis Care New York and New York 

Dialysis Services, Inc. 



 

  

EXHIBIT S 

FORM OF PROPOSED AMENDMENT 

(See attached) 



EXHIBIT S 

 

Form of Proposed Amendment 

 

Seller shall amend its Certificate of Incorporation, effective as of Closing, to state that Seller 

shall be exclusively organized and operated for the purposes of: 

 

 (1) improving the health and wellness of the poor, disabled, disadvantaged, elderly 

and underserved people of New York State and their families by engaging in, promoting, 

sponsoring and supporting activities, programs and initiatives that (i) enhance access to 

affordable quality healthcare and healthcare related services (including social determinants of 

health as recognized by the New York State Department of Health as being an important 

component of Medicaid and healthcare reform (“Social Determinants of Health”)) and (ii) 

addressing the unmet healthcare and healthcare related needs (including Social Determinants of 

Health) of communities across New York State, in the case of each of clauses (i) and (ii) 

consistent with the Catholic values that have historically guided the Corporation,  

 

 (2)  making grants and contributions to, and otherwise supporting, sponsoring and 

benefitting, such other not-for-profit organizations as the Corporation shall determine in 

furtherance of the foregoing purposes; and  

 

 (3) subject to the limitations set forth in this Certificate of Incorporation, engaging in 

any and all other lawful acts or activities, and exercising all such powers, rights and privileges 

applicable to not-for-profit corporations organized under the NPCL that are incidental to, and/or 

in furtherance of, accomplishing the foregoing purposes. 




















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































